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PREFACE  TO  THE  SECOND  EDITION. 


In  the  pre^e  to  the  first  edition  I  stated  that  **  this  work 
should  be  taken  for  what  its  name  imports :  the  '  Draft  Out- 
lines of  an  International  Code.'  It  is  not  put  forth  as  a 
completed  Code,  nor  yet  as  the  completed  outlines  of  a 
Code,  but  as  a  draft  of  the  outlines.  It  is  intended  for 
suggestion,  and  is  to  undergo  careful  and  thorough  revi- 
sion.'* Since  that  time  I  have  had  the  advantage  of  many 
suggestions,  and  have  given  the  work  a  careful  revision.  In 
doing  so  I  have  made  various  corrections  in  expression  and 
some  in  substance,  and  have  added  provisions  of  consider- 
able importance.  Among  these  additions  is  a  new  chaptei 
on  international  bills  of  exchange,  a  subject  just  now  receiv- 
ing a  great  deal  of  attention  in  Europe.  The  chapter  on 
postal  correspondence  has  been  changed  so  as  to  make  it 
conformable  to  the  late  postal  treaty  between  the  principal 
nations  of  Christendom.  Provisions  have  also  been  intro- 
duced looking  to  the  perpetual  neutrality  of  the  Suez  Canal, 
to  more  stringent  responsibility  for  shipwreck,  and  to 
greater  security  against  collisions  at  sea.  The  word  **  draft  " 
I  have  omitted  from  the  title  as  no  longer  applicable.  The 
numbering  of  the  articles  is  the  same  as  in  the  first  edition, 
and  when  additional  provisions  are  introduced,  they  are 
designated  by  letters  of  the  alphabet. 

As  the  work  now  stands,  it  aims  to  give  a  schemt?  of 
international  law,  such  as  publicists  would  recommend  to 
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governments,  and  at  the   same  time,  by  pointing  out  in  • 
the  notes  the  difference  between  existing  rules  and  those 
recommended,  to  show  what  the  former  really  are  at  the 
present  time. 

A  Code  is  a  digest  of  law,  moulded  into  distinct  proposi- 
tions, and  arranged  in  scientific  order.  An  international 
Code  is  an  extended  treaty.  The  late  postal  treaty  is  a  Code 
as  far  as  it  goes,  or  rather  one  chapter  of  a  Code.  The  fact 
that  such  a  treaty  has  been  made  between  sixteen  different 
nations  is  proof  that  a  general  treaty  can  be  made  embracing 
one  subject.  Why  may  it  not  be  made  to  embrace  all,  or,  if 
not  all,  nearly  all,  subjects  of  international  concern  ? 

Since  the  first  edition,  several  events  of  much  significance 
in  the  history  of  international  law  have  happened  :  the  for- 
mation of  two  international  societies  for  the  study  and 
improvement  of  the  law  of  nations ;  the  conference  held  at 
Brussels  on  the  invitation  of  the  Emperor  of  Russia,  and  the 
proposition  of  the  government  of  Peru  for  a  conference  of 
the  different  states  of  North  and  South  America. 

The  Institute  of  International  Law  was  founded  at  (rhent, 
on  the  loth  of  September,  1873.  It  is  an  exclusively  scien- 
tific association,  whose  object  is  to  favor  the  progress  of 
international  law,  formulate  its  general  principles,  and  give 
assistance  to  any  serious  endeavor  for  its  gradual  and  pro- 
gressive codification.  The  number  of  active  members  is 
limited  to  fifty.  There  have  been  two  sessions  since  the 
first,  one  at  Geneva,  in  September,  1874,  and  the  other  at  the 
Hague,  in  August,  1875. 

The  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations  was  founded  at  Brussels,  on  the  loth  of 
October,  1873,  and  consists  not  only  of  juiists,  but  of  men 
known  as  statesmen,  economists,  and  philantli  r<  )pists,  with  the 
view  not  only  of  adding  its  labors  to  those  01  the  Institute, 
but  of  aiding  by  independent  methods  the  reform  and  codifi- 
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cation  of  the  law  of  nations,  so  as  to  promote  pacific  relations 
between  the  nations  and  the  progress  of  international  civili- 
zation. The  two  associations  are  really  complements  of 
each  other. 

The  Brussels  conference  was  called  by  the  Emperor  of 
Russia  with  a  view  to  ameliorate  the  usages  of  war,  or,  to 
use  an  expression  of  an  eminent  French  publicist,  to  pro- 
mote "  the  civilization  of  war."  The  recommendations  of 
the  Conference  are  given  in  the  appendix  to  this  volume. 
The  proposition  of  the  government  of  Peru  is  also  given  in 
the  appendix.  I  can  not  but  express  my  regret  that  neither 
the  invitation  of  the  Emperor  of  Russia  nor  that  of  the  gov- 
ernment of  Peru  has  been  accepted  by  the  government  of  the 
United  States. 

David  Dudley  Field. 


PREFACE  TO  THE  FIRST  EDITION. 


This  work  should  be  taken  for  what  its  name  imports  : 
the  **  Draft  Outlines  of  an  International  Code."  It  is  not 
put  forth  as  a  completed  Code,  nor  yet  as  the  completed  out- 
lines of  a  Code,  but  as  a  draft  of  the  outlines.  It  is  intended 
for  suggestion,  and  is  to  undergo  careful  and  thorough  revi- 
sion. The  present  volume  is  but  a  part  of  the  whole  work. 
Another  will  appear  in  a  few  months,  treating  of  the  modifi- 
<:ations  in  the  relations  of  nations,  and  of  their  members,  to 
each  other,  produced  by  a  state  of  War, 

The  history  of  the  undertaking  is  this :  At  the  meeting 
of  the  British  Association  for  the  Promotion  of  Social  Science, 
held  at  Manchester,  in  September,  1866,  1  ventured  to 
propose  the  appointment  of  a  committee  to  prepare  and 
report  to  the  Association  the  Outlines  of  an  International 
Code,  with  the  view  of  having  a  complete  Code  formed, 
after  careful  revision  and  amendment,  and  then  presented  to 
the  attention  of  governments,  in  the  hope  of  its  receiving,  at 
some  time,  their  sanction.  The  proposition  was  favorably 
received,  and  a  committee  was  appointed,  consisting  of  jurists 
of  different  nations.  In  the  distribution  of  the  labor  among 
the  members  of  the  committee  a  portion  was  assigned  to 
me.  It  was  at  first  understood  that,  after  preparing  their 
respective  portions,  the  members  should  interchange  them 
with  each  other,  and  then  meet  for  the  revision  of  the  whole 
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and  the  completion  of  the  joint  production.  But  the  dis- 
tance of  the  members  from  each  other  has  made  it  difficult 
for  them  to  take  note  of  each  others*  progress,  and  to  inter- 
change their  respective  contributions  with  advantage,  pre- 
vious to  a  general  meeting  for  consultation  and  revision.  I 
have  therefore  thought  it  most  convenient,  for  the  other 
members  of  the  committee  as  well  as  for  myself,  to  present 
my  own  views  of  the  whole  work,  by  essaying  a  draft  of  the 
whole,  hoping  that  my  colleagues  may  do  the  samef.  However 
little  my  labors  may  be  worth,  I  submit  them,  though  with 
great  diffidence,  as  my  contribution  to  the  general  design. 

The  scheme  embraced  not  only  a  codification  of  existing 
rules  of  international  law,  but  the  suggestion  of  such  modi- 
fications and  improvements  as  the  more  matured  civilization 
of  the  present  age  should  seem  to  require.  The  purpose  was 
to  bring  together  whatever  was  good  in  the  prqsent  body  of 
public  law,  to  leave  out  what  seemed  obsolete,  unprofitable 
or  hurtful,  and  then  to  add  such  new  provisions  as  seemed 
most  desirable.  The  Code  which  the  Association  would 
propose  is  such  an  one  as  should  win  the  commendation  of 
good  and  wise  men,  for  international  regulations,  in  the 
interests  of  humanity  and  peace.  With  the  view  of  aiding 
in  the  formation  of  such  a  Code,  the  present  work  has  been 
undertaken.  What  in  it  is  old  will  generally  be  found 
explained  and  justified  by  the  notes ;  what  in  it  is  new  is 
suggested  for  the  consideration  of  those  who  think  that  much 
may  yet  be  done  by  the  authority  of  public  law  for  the  peace 
and  prosperity  of  the  world. 

There  will  of  course  be  found  many  omissions  and  many- 
mistakes.  In  the  progress  of  the  work  some  provisions  have 
been  introduced  which  require  a  modificationof  earlier  ones, 
but  they  will  be  readily  perceived.  Thus  the  word  "  league  " 
was  in  some  instances  used  to  designate  a  measure  of  dis- 
tance, before  the  details  of  the  Title  on  "  Weights  and 
Measures  "  were  fixed  upon. 
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In  the  preparation  of  this  volume  I  have  had  the  assistance 
of  several  gentlemen,  to  whom  I  am  under  great  obligations. 
I  would  especially  mention  President  F.  A.  P.  Barnard, 
of  Columbia  College,  who  prepared  the  Titles  on  "  Money," 
"  Weights  and  Measures,"  "  Longitude  and  Time,*'  and  "  Sea 
Sifi^nals."  I  must  acknowledge  my  indebtedness  also  to 
Messrs.  Austin  Abbott,  Charles  Francis  Stone,  and 
Howard  P.  Wilds,  gentlemen  of  the  New  York  Bar,  who 
have  greatly  aided  me  in  different  parts  of  the  work. 

David  Dudley  Field. 

Nww  ToBK,  January,  tffCL 
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PEEIIMIBART   ARTICLES. 

Abticlb  1.  Adopting  Claase. 
2.  '•Nation"  defined. 
8.  Use  of  the  term  "  Nation  "  in  thiB  Code. 

4.  Use  of  the  term  "  Person  "  in  this  Code. 

5.  "Member"  defined. 

6.  "Subject"  and  "atizen"  defined. 
7-11.  Divisions  of  the  Code. 

Adopting  clause. 

Artlele  1,  The  following  rules  are  established  and 
declared,  by  the  nations  assenting  hereto,  as  an  Inter- 
national Code,  by  which  these  nations,  and  their 
members,  resi)ectively,  shall  be  governed  in  their  rela- 
tions with  each  other. 

As  to  the  extent  to  which  existing  special  treaties  maj  be  abrogated, 
see  repealing  eiaues. 

By  another  article  any  two  nations  may,  by  special  treaty,  modify  the 
application  of  any  of  the  provisions  of  the  Code,  as  between  themselves 
and  persons  and  things  subject  to  their  exclusive' jurisdiction. 

A  question  may  arise,  how  far  the  rules  of  this  Code  should  be  applied 
1>7  tbe  nations  uniting  in  it  to  other  nations  and  their  members. 

There  is  a  large  class  of  subjects,  chiefly  those  known  under  tht 
generic  title  of  Pbiyate  International  Law,  in  which  the  advantage 

of  a  oniform  role  depends  partly  upon  its  being  a  rule  resting  not  so 

much  upon  convention,  binding  only  the  nations  which  accede  to  it,  at 

upon  principles  of  jurisprudence,  applicable  in  all  courts,  and  ]>roper  to 
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be  imposed  upon  pcrBons  of  every  nationality,  without  reference  to  the 
question  whether  the  nations  of  which  such  persons  are  members  hare 
agreed  ip  the  adoption  of  the  rule.  The  provisions  of  Division  Second 
of  Book  First  are  of  this  general  nature.  It  may  be  a  question,  there- 
fore, whether  the  application  of  that  Division  ought  to  be  restricted  to 
the  nations  uniting  in  the  Code,  and  to  the  members  of  such  nations. 
When,  for  instance,  a  question  arises  as  to  the  right  of  a  foreigner  to 
hold  real  property,  or  to  reclaim  a  wreck,  or  to  claim  for  his  ship  the 
privileges  of  a  domestic  ship,  the  provisions  of  the  First  Division  will 
be  found  not  to  apply,  unless  he  be  a  member  of  a  nation  uniting  in  the 
Code.  But,  if  the  question  arises  in  any  of  the  courts  of  the  nations 
uniting  in  the  Code,  whether  a  foreign  marriage  or  divorce  is  valid ; 
whether  a  foreign  contract  is  to  be  judged  by  the  law  of  one  place,  or 
that  of  another  ;  or  a  question  upon  any  other  of  the  rules  contained  in 
Division  Second,  it  may  be  thought  that  the  rules  prescribed  by  the 
Code  should  be  applicable,  without  reference  to  the  nationality  of  the 
parties.  The  inconvenience  or  incompleteness  of  a  rule  on  such  sub- 
jects of  private  right,  which  should  be  applicable  to  the  transaction,  so 
far  only  as  it  might  affect  the  interests  of  foreigners  of  certain  nation- 
alities, but  not  so  far  as  to  affect  those  of  the  members  of  the  nation 
or  of  foreigners  generally,  is  obvious.  If  it  were  desired  to  give  these  rules 
such  a  general  character  as  would,  so  far  as  the  courts  of  the  assenting  na- 
tions  are  concerned,  solve  and  terminate  the  Conflict  of  Laws,  the  fol- 
lowing clause  might  be  added  to  Article  1  ; — 

And  the  provisions  of  Division  Second  of  Book  First,  entitled  Pbiyatb 
International  Law,  are  to  be  applied,  in  each  nation  which  is  a  party  to 
this  Code,  not  only  to  foreigners  who  are  members  of  nations  parties  to 
the  Code,  but  also  to  their  own  members,  and  to  foreigners  of  whatso-* 
ever  nation,  except  where  a  more  restricted  intention  appears. 

'/  Nation ' '  defined. 

2.  A  nation  is  a  people  permanently  occnpying  a 
deiinite  territory,  having  a  common  government,  pecu- 
liar to  themselves,  for  the  administration  of  justice 
and  the  preservation  of  internal  order,  and  capable  of 
maintaining  relations  with  all  other  governments. 

1  PhiUimore*s  International  Late,  p.  77 ;  1  Kent's  Commentaries,  188. 
And  see  Texas  v.  White,  7  WaUaee's  U.  8.  Supreme  Court  Reports,  700. 
Bluntschli,  (Droit  International  Codifle,  Art.  18,)  adds  the  restriction  that 
sufficient  guaranties  of  stability  should  be  indicated. 

A  people  whose  government  is  not  independent,  but  vassal, — such  as 
that  of  Egypt,^-or  incapable  of  maintaining  international  relations, — 
such  as  those  of  the  States  of  the  American  Union, — and  a  people  occu- 
pying no  definite  territory, — such  as  nomadic  tribes  in  Asia  and  Africa, 
—or  having  abandoned  one  territory  to  take  possession  of  another, — as 
in  the  case  of  the  Mormon  emigration, — are  not  nations,  within  the  pro- 
visions  of  this  Code  ;  although  they  may  be  regarded  as  such  for  some 
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parposes.  and  the  two  latter  claaBes  may  make  treaties.     BluTUiehU,  Dr. 
InUni.  Cod.,  %%  21,22. 

AuiUn,  {Proving  of  Jurisprudence,  p.  199,  cited  by  Lawrence,  (Oom- 
mentaire  eur  WhecOon,  p.  155,)  prefers  to  Qse  the  term  in  an  ethnologic 
sense  ;  and  designates  an  independent  political  body  as  a  "  State."  Bnt 
the  word  "  State  "  is  by  f  reqnent  usage  appropriate  to  designate  a  political 
body  not  independent ;  and  the  term  "  nation  "  seems  preferable  for  that 
which  is  independent.  A  nation  is  here  defined  as  it  exists  as  a  political 
fact.  For  an  eloqaent  discussion  of  the  element  of  liberty  or  spontaneity 
in  the  right  of  nationality,  see  Fiore,  Ifoueeau  Droit  International,  par 
Pnidier-Fod6r6,  voL  1,  ch.  1,  p.  97,  and  note  on  page  119.  Fiore  defines  a 
nation  thus  :  **  Une  libre  et  spontan6e  association  de  personnes  qui,  par  * 
"communautfe  du  sang,  de  langne,  d'aptitude,  par  une  affinity  de  vie  civ- 
'*  ile,  de  temperament,  de  yocation,  sont  aptes,  et  predi8pos6es  ^  la  plus 
"  grande  union  socials." 

As  to  the  exceptional  case  of  Indian  or  other  subordinate  tribes, 
within  the  territory  of  a  nation,  but  having  a  quasi  national  existence  of 
their  own,  see  Cherokee  Nation  «.  Georgia,  5  Peters*  U,  8.  Supreme 
Court  Reports,  1 ;  Mackey «.  Coxe,  18  Howard's  U.  8.  Supreme  Court 
Reports,  100 ;  Goodell  v.  Jackson,  20  Johnson*s  Reports,  {New  York,)  693, 
and  188  ;  Lamrence,  Com.  sur  Wheaton,  264. 

Use  of  the  term'^^Tiation^^  in  this  Code. 

3.  Whenever  the  word  "nation"  is  hereafter  nsed 
in  this  Code,  it  signifies  only  a  nation  party  to  it,  ex- 
cept when  an  intention  to  signify  any  nation  whatever 
is  expressed. 

Use  of  the  term  ^^person^^  in  this  Code. 

4.  Whenever  the  word  "person"  is  used,  it  signifies 
only  a  person  who  is  a  member,  or  subject  to  the  juris- 
diction of,  one  of  the  nations,  except  when  an  intent  ion 
to  signify  any  person  whomsoever  is  expressed. 

"-^ Member '^^  defined. 

5.  A  member  of  a  nation  is  a  person  who,  according 
to  the  rules  prescribed  in  the  chapter  on  National 
Chabacter  of  Persons,  is  one  of  the  people  com- 
posing such  nation. 

''^Subject^^  and  ^'citizen^^  deifVaed. 

6.  The  members  of  a  nation  in  which  the  sovereign 
power  is  vested  in  a  particular  person  or  persons,  are 
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called  subjects' ;  the  members  of  a  nation  in  which  the 
sovereign  power  is  vested  in  the  people,  are  called 
citizens. 

Divisions  of  the  Code. 

7.  This  Code  is  divided  into  two  Books. 

The  first  treats  of  the  relations  of  nations  and  of 
their  members  to  each  other,  except  as  they  are  modi- 
fied by  a  state  of  war. 

The  second  treats  of  the  modifications  in  the  rela- 
tions of  nations  and  of  their  members  to  each  other, 
produced  by  a  state  of  war. 

The  same, 

8.  The  FiBST  Book  has  two  Divisions, 

The  first  Division,  entitled  Public  Intebnational 
Law,  contains  the  rules  respecting  the  relations  of 
nations  to  each  other  and  to  the  members  of  other 
nations. 

The  second,  entitled  Pbivate  International  Law, 
contains  the  rules  respecting  the  relations  of  the  mem- 
bers of  a  nation  to  the  members  of  other  nations. 

7^e  same. 

9.  The  FiHST  Division  of  the  Pihst  Book  has  four 
Parts. 

The  first  Part  concerns  the  relations  of  nations  to 
each  other. 

The  second  concerns  the  relations  of  a  nation  to  the 
persons  and  property  qf  members  of  other  nations. 

The  third  contains  provisions  indended  solely  for 
the  mviuaZ  convenience  of  nations  and  of  their  mem- 
bers. 

The  fourth  contains  provisions  intended  solely  for 
t\ie  preservation  of  peace. 

The  same. 

10.  The  Second  Division  of  the  First  Book  has  two 
Parts. 


INTERNATIONAL    CODE.  5 

The  first  Part  defines  the  private  rigMs  of  persons ^^ 
as  affected  by  the  relations  of  nations. 

The  second  regulates  t}ie  administration  of  justice 
in  respect  to  such  rights. 

>  Perkape  this  shoQld  be  all  peraons  whatsoever  ;  see  note  to  Article  1. 

The  same. 

11.  The  Second  Book  has  three  Divisions. 
The  first  Division  treats  of  belligerents  ; 
•    The  second  of  allies  ; 
The  third  of  neutrals. 


BaOK    FIRST. 
PEACE. 


D1YI81017  First.       Public  International  Law. 
Second.    Private  International  Law. 


DIYISION    FIKST. 
PUBLIC   INTERNATIONAL  LAW. 


Part    I.  Relations  of  Nations  to  each  other. 

II.  Relations  of  a  Nation   to  the  Persons  and  Prop- 
erty OF  THE  Members  of  other  Nations. 

III.  Uniform  Regulations  for  Mutual  Convenience. 

IV.  Provisions  fob  the  Preservation  of  Peace. 


PART  I. 

THE  RELATIONS  OF  NATIONS  TO  EACH  OTHER. 

Title    I.  Essential  Rights. 

II.  Extra-territorial  Action. 

III.  Intercourse. 

IV.  International  Compacts. 
V.  Removal  of  Persons. 
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CHAPTER    II 

EQUALITY. 

Abticub  16.  Equality  in  rights  and  rank. 
17.  National  emblems. 

Equality  in  righis  and  rarvk. 

16.  AH  nations  are  equal  in  rights.'  No  distinction 
in  rank  between  them  is  permitted ; '  and  wherever,  in 
treaties  or  other  official  acts,  two  or  more  of  them  are 
named  in  juxtaposition,  they  shall  be  named  in  alpha- 
betical order,  according  to  the  first  letter  of  their 
names,  respectively,  as  expressed  in  the  French  lan- 
guage, except  that  each  nation  may  have  it6  own  name 
first  in  the  document  which  it  retains.* 

>  1  Keni^B  C<m.,  21 ;  Kliiber,  Droit  des  Oem,  %  89. 

*  As  to  tlie  existing  distioctions  wliich  wonld  be  abrogated  as  matter 
of  right  by  this  rule,  see  BlunUchli,  §§  84^98  ;  Ortolan,  Rigles  IrU.  it 
Dipl  de  la  Mer;  Fiore,  Nouv,  Dr.  Int,,  vol.  1,  p.  278. 

»  Treaties  of  Vienna,  1816. 

National  emblems. 

17.  No  nation  has  a  right  to  appropriate  to  itself 
the  emblems,  title,  coat  of  arms,  flags,  signals,  or 
uniform,  in  use  and  previously  appropriated  by  an- 
other nation. 

BlunteehU,  Droit  Intern.  CM.,  g  83 


CHAPTER   IIL 

PERPETUITY. 

Abtxglb  18.  Diminntion  of  territory  or  population. 

19.  Chanfce  io  form  of  government  or  in  dynastj. 

20.  Anarchy. 

21.  Doable  crown. 

22.  Annexation  of  one  nation  to  another. 

28.  Cession  or  other  annexation  of  part  of  territory* 

24.  Division  of  a  nation. 

25.  Apportionment  of  property 

26.  Apportionment  of  debts. 

Diminution  of  territory  or  population. 

18.  Diminution  of  the  territory  or  population  of  a 
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nation  does  not  aflfect  its  existence,  so  long  as  its  people 
have  a  territory  and  government,  such  as  is  described 
in  article  2.  Nor  does  it  aflEect  the  rights  and  obliga- 
tions of  the  nation  in  respect  to  other  nations  and  their 
members,  except  so  far  as  such  rights  or  obligations 
are  necessarily  dependent  on  the  territory  or  popula- 
tion lost. 

Suggested  by  BlunfseMi,  Dr.  Int.  Cod.,  §§  47-60. 

Change  inform  of  government  or  in  dynasty, 

19.  A  change  in  the  form  of  its  government,  or  in  its 
dynasty,  does  not  aflfect  the  continuity  of  existence  of 
a  nation,  or  its  property,  nor  does  it  aflEect  its  rights  or 
obligations  in  respect  to  other  nations  or  their  mem- 
bers/ except  so  far  as  such  rights  or  obligations  are 
necessarily  dependent  on  the  continuance  of  the  old 
form  of  government  •  or  dynasty. 

Laurence's  Wheaion,  89,  53 ;  UaUecfde  Int.  Law,  p.  77  ;  1  Wildman's  liu. 
Law,  68  ;  1  Phill.  Int.  Law,  148  ;  1  Kenfn  Com  ,  25.  And  see  Bluntftchli, 
§§  39-45 ;  and  Kinfr  of  Two  SicUies  c.  Wilcox.  1  SimoT^  Rep.,  {N.  8.,) 
301. 

1  This  rule  is  especiallj  important  in*  its  application  to  national  debts. 
The  only  questions  of  real  difficulty,  arising  under  the  ger.eral  rule,  are 
those  which  spring  oat  of  insurrections.  These  are  treated  in  the  second 
Book. 

The  King  of  the  Two  Sicilies  v.  Wilcox,  1  aimom'  Rep.,  (K  8.,)  301, 
esteblishes  the  principle  that  where  a  de  facto  government  has,  as  such, 
obtained  possession  of  property,  the  government  which  displaces  it  suc- 
ceeds to  all  its  rights. 

'  For  instance,  a  compact  between  two  republics  to  protect  each  other 
in  a  republican  fbrm  of  government,  would  be  terminated  by  the  final 
establishment  of  a  monarchy  in  one  or  both. 

Anarchy. 

20.  A  temporary  condition  of  anarchy  does  not  af- 
r.'ct  the  continuity  of  .existence  of  a  nation. 

Blvntsehli,  §  19.  As  to  the  effect  of  a  reetoratian  upon  the  acts  of  the 
revolutionary  government,  see  i<f.,§§  44,45;  Lawrenee's  Com,  sur  Wheaton, 
p.  214,  &c 

Double  crown. 

21.  When  one  nation  chooses,  or  receives  by  suc- 
cession, as  its  sovereign,  the  sovereign  of  another  na- 
tion, it  does  not  thereby  lose  its  independent  existence, 
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or  its  separate  relations  with  other  nations,  unless  it  be 
so  provided  by  the  terms  |of  union. 

Annexation  qf  one  naiixm  to  another. 

22.  Where  one  nation  is  annexed  to  another,  so  as 
to  form  part  thereof,  the  latter,  by  the  act  of  annexa- 
tion, acquires  all  the  rights  and  becomes  bound  to  ful- 
fill all  the  obligations  of  the  former. 

This  obligation  was  folly  recognised  by  the  new  kingdom  of  Italy, 
apon  annexing  a  number  of  States  to  Piedmont.  Such,  also,  has  been 
the  universal  practice  where  entire  States  have  been  annexed  by  conquest. 
The  United  States  of  America,  on  annexing  the  Republic  of  Texas  in 
1846,  with  the  consent  of  the  latter,  disclaimed  all  liability  for  the  Texan 
debt.  (See  LawrvMt^  (Jam.  $ur  Whsaton,  p.  211.)  The  question  never 
arose  in  any  diplomatic  negotiation  ;  but  the  claims  of  the  creditors  of 
Texas  were  felt  to  be  so  strong-that  the  United  States  eventually  provided 
means  for  their  payment,  (September,  1860 ;  6  U.  8.  Stat,  ai  Large,  707; 
10  Id.,  617.)  without  acknowledging  any  liability, but  as  part  of  an  agree- 
ment by  which  Texas  renounced  its  claims  to  certain  boundaries. 

As  to  the  effect  of  treaty  stipulations,  see  Jjowrenee,  Com.  tur  Wheaton^ 
p.  210. 

Cession  or  other  ann^exoMon  qfpart  qf  territory. 

23.  Where  part  of  the  territory  of  one  nation  is  an- 
nexed, by  cession  or  otherwise,  to  the  territory  of 
another,  the  latter  nation,  by  the  act  of  annexation, 
acquires  all  the  rights  and  becomes  bound  to  fulfill  all 
the  obligations  which  pertained  to  the  former  nation, 
in  respect  of  the  territory  acquired  and  its  inhabitanta 
and  the  property  therein,*  but  no  others.' 

1  See  note  to  last  artide ;  BluniiohU,  %  47. 
•Id.,  §48. 

Division  qf  a  noMon. 

24.  Where  a  nation  is,  from  any  cause,  divided  into 
two  or  more,  each  portion,  by  the  act  of  division,  ac- 
quires all  the  rights  and  becomes  bound  to  fulfill  all 
the  obligations,  which  pertained  to  the  original  nation, 
in  respect  of  the  territory  in  which  such  portion  is 
situated,  or  in  respect  of  its  inhabitants,  and  the  prop- 
erty therein. 
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And  except  as  otherwise  provided  in  the  three  fol- 
lowing articles,  all  other  divisible  rights  and  obliga- 
tions must  be  so  apportioned  that  each  portion  of  the 
divided  nation  shall  have  that  share  which  it  would 
have  had  without  the  division  ;  and,  until  such  appor- 
tionment, the  whole  of  such  rights  and  obligations 
adhere  to  each  portion  in  common  with  the  other  por- 
tion or  portions. 

See  1  PhOL  Int.  Law,  157 ;  HalUek,  78 ;  1  Kenfs  Com,,  25, 26 ;  Terret  v, 
Tajlor,  9  Oraneh'9  U,  8.  Supreme  (H,  Reports,  50 ;  BhinUohH,  g  49. 

AppartionmeTvt  of  property. 

25.  Where  a  nation  is,  from  any  cause,  divided  into 
two  or  more,  its  property  is  to  be  apportioned  as  fol- 
lows, unless  otherwise  agreed : 

1.  Immovables,  appropriated  to  public  use,  such  as 
public  buildings  and  establishments,  and  charitable 
and  religious  houses,  pass  to  the  portion  of  the  nation 
holding  the  territory  in  which  they  are  situated  ;  and 
such  portion  is  not  bound  to  make  compensation  to  the 
other  therefor,  except  where  the  property  served  the 
uses  of  the  population  of  the  other,  and  they  incur  new 
expenses  to  supply  its  loss  : 

2.  Ships  of  war,  arms,  equipments  and  munitions, 
military  and  naval,  must  be  divide^  in  proportion  to 
the  population  : 

3.  Public  lands,  other  than  those  provided  for  by  sub- 
division 1  of  this  article,  the  public  funds,  and  in  gen- 
eral, such  national  property  as  serves  only  indirectly  the 
objects  of  public  utility,  form  a  common  fund,  which 
must  be  divided  in  proportion  to  the  population,  with 
this  qualification,  that  immovables  must  always  be  ap- 
propriated to  the  portion  in  whose  territory  they  are 
situated,  and  their  value  considered  in  the  partition. 

See  BlunUchli,  %%  56^58. 

ApportionmeTit  of  debts. 

26.  Where  a  nation  is,  from  any  cause,  divided  into 
two  or  more,  each  portion  has  the  right  to  have  the 
•debts  of  the  original  nation  provided  for  from  the  prop- 
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erty  of  the  original  nation  ;  and  debts  not  so  provided 
for  must  be  apportioned  in  proportion  to  the  revenues 
raised  in  the  different  portions  of  the  territory. 

BluntBchli  (§  59)  makes  the  debts  secared  by  mortgage  or  hypothecation 
of  immovables  rest  on  that  portion  of  the  nation  which  takes  the  immoT- 
ables.  It  is  suggested ,  as  a  fairer  rale,  that  the  common  debts  be  first  pro- 
vided for  out  of  the  common  property. 


CHAPTER   IV. 

TBRBITOBY. 

Article 27.  " Territory"  defined. 

28.  Boundary  by  the  sea. 

29.  Adjacent  islands. 

80.  Boundary  by  a  stream  or  channel 
81,  82.  Boundary  by  inland  lakes,  &c. 
88.  Wilderness. 

84.  Power  to  determine  boundaries. 

85.  Exception. 

86.  Injuring  boundaries,  marks  or  monuments. 

87.  Loss  of  territory,  and  acquisition  of  territory. 

88.  Acquisition  by  occupation. 
89,  40.  Extent  of  occupancy. 
41-48.  Accretion. 

44.  Beclaiming  land  washed  away. 

45.  Ownership  of  islands. 

46.  Changes  of  stream. 

47.  Transfer  or  cession. 

48.  Conquest. 

"  Territory''^  defined. 

27.  The  territory  of  a  nation  is  the  land  and  water 
which  it  possesses,  or  has  a  present  right  to  possess,  as 
defined  and  limited*  by  actual  and  peaceful  occupa- 
tion, by  special  compact,  or  by  the  provisions  of  this 
Code. 

Territory  is  here  used  in  the  sense  of  sovereignty  and  jurisdiction,  and 
not  in  the  sense  of  property ;  and  therefore  it  is  limited  by  occupation. 
Ortolan  {BSgles  Int.  et  Dipt,  de  la  Mer)  dietinguisbes  between  :  (1.)  Ports 
and  Roadsteads ;  (2.)  Gulfs  and  Bays  ;  (3.)  Straits  and  closed  Seas  ;  (mers 
enclaves ;)  and  (4.)  Parts  of  the  Sea  adjacent  to  the  coasts  within  a  certain 
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distance.  In  respect  of  tbe  first,  he  says  a  nation  has  a  right  of  property, 
and  may  declare  them  closed,  treating,  however,  all  nations  alike.  The 
same  rule  he  applies  also  to  galfs,  &c.,  the  mouths  of  which  are  not  more 
than  double  cannon-shot  across,  or  are  protected  by  forts  or  islands.  But 
this  principle  seems  to  extend  to  the  waters  bordering  the  coast ;  and  no 
distinction  is  therefore  recognized  in  the  above  article  and  article  51. 

During  the  Franco-Prussian  war,  (1870,)  the  American  government  ob- 
jected to  the  hovering  of  armed  vessels  off  the  coast,  awaiting  the  exit 
from  American  ports  of  merchant  vessels  of  the  enemy. 

The  qnasi'terriiorial  j  urisdiction  over  land  and  water  within  the  lines 
of  an  armj  or  fleet,  beyond  the  ordinary  territorial  limits,  is  provided  for 
in  Title  VIII.,  on  National  Jubibdiction. 

Boundary  hy  the  sea. 

28.  The  limits  of  national  territory,  bounded  by  the 
sea,  extend  to  the  distance  of  three  marine  leagues  *  out- 
ward from  the  line  of  low- water  mark  ;  and  where  bays, 
straits,  sounds,  or  arms  of  the  sea,'  are  inclosed  by 
headlands  not  more  than  six  leagues  apart,'  such  limits 
extend  three  leagues  outward  from  a  line  drawn  be- 
tween the  two  headlands. 

^  Inasmuch  as  cannon-shot  can  now  be  sent  more  than  two  leagues, 
it  seems  desirable  to  extend  the  territorial  limits  of  nations  accord- 
ingly.  The  ground  of  the  rule  is,  the  margin  of  the  sea  within  reach 
of  the  land  forces,  or  from  which  the  land  can  be  assailed. 

*  Mahler  v.  Transportation  Company,  35  New  York  Rep. ,  8d2 ;  Law- 
renu*9  Wfieatan,^.  820 ;  VatteC^  Law  of  Nations,  130 ;  EatUefeuUle,  Droit 
de9  Natians  Neutres,  (2nd  ed.,)  89.  See  Church  «.  Hubbart,  2  Oranoh  U.  S. 
Sup.  Ct.  Rep.,  187, 285.  BlunUchli  (§  303)  says  that  where  the  sea  boundaries 
of  adjacent  nations  overlie  each  other,  each  nation  is  bound  to  respect  the 
sovereignty  of  the  other  on  the  common  area.  Such  cases  are  provided 
for  in  articles  30,  81  and  32. 

'  It  is  believed  that  no  definite  rule  has  heretofore  been  laid  down  on 
this  point.  See  HaUeddilnt.  Law,  p.  132 ;  Lcvtireiuie'sWJuaton,  p.  322.  The 
distance  between  the  headlands  of  Delaware  Bay  is  about  fifteen  miles. 

Adjacent  islands. 

29.  Islands  in  the  sea,  beyond  the  distance  specified 
in  the  last  article,  are  presumed  to  be  part  of  the  terri- 
tory of  the  nation  possessing  the  adjacent  main  land. 

HdUeck,  p.  181,  §  15,  The  limit  of  distance  seems  to  be  necesiuirily 
indefinite.  Inlands  newly  formed  by  accretion  are  provided  for  in  arti- 
cles 41  and  45. 
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Boundary  by  a  stream  or  channel. 

30.  The  limits  of  national  territory,  bounded  by  a 
river  or  other  stream,  or  by  a  strait,  sound,  or  arm  of 
the  sea,  the  other  shore  of  which  is  the  territory  of  an- 
other nation,  extend  outward  to  a  point  equidistant 
from  the  territory  of  the  nation  occupying  the  oppo- 
site shore  ;  or  if  there  be  a  stream  or  navigable  channel, 
to  the  thread  of  the  stream,  that  is  to  say,  to  the  mid- 
ohannel ;  or,  if  there  be  several  channels,  to  the  mid- 
dle of  the  principal  one. 

'•  Thalweg."  BlutUschii,  §  298.    French  trcatiM. 

The  right  to  the  use  of  the  whole  river  or  bay,  for  navigation,  &c.,  is 
nevertheless  an  easement  or  servitude  common  to  both  nations.  The 
Fame.  3  Maim*9  U.  8.  Circuit  Gt,  BeporU,  147.     See  an.  55  below. 

Boundary  by  inland  laJce^  &c, 

31.  The  limits  of  national  territory,  bounded  by  a 
lake,  or  other  inland  water,  not  being  a  stream,  extend 
outward  to  a  straight  line  drawn  from  the  points  at 
which  such  territory  touches  the  land  of  other  nations 
on  the  shore,  at  low-water  mark ;  except  where  such 
line  would  fall  within  less  than  three  marine  leagues 
of  the  shore  of  another  nation. 

The  same. 

32-  Where  the  line  mentioned  in  the  last  article 
would  fall  within  less  than  three  marine  leagues  of  the 
shore  of  another  nation,  at  low- water  mark,  it  must  so 
deflect  as  to  run  that  distance  from  such  shore,  unless 
the  distance  between  the  opposite  shores  is  less  than 
six  marine  leagues,  in  which  case  the  boundary  line 
runs  equidistant  from  the  two  shores. 

Wilderness. 

33.  Where  two  nations  have  settled  upon  the  same 
continent  without  intervening  settlements,  and  no  large 
stream  or  body  of  water,  or  range  of  mountains  inter- 
venes between  their  settlements,  the  boundary  between 
them  is  presumed  to  be  equidistant  from  the  nearest 
settlements ;  but,  where  there  is  such  water  or  moun- 
tain range,  the  one  which  is  most  nearly  equidistant 
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from  snch  settlements  is  presumed  to  be  the  bound- 
ary. 

1  PhUL  IrUem.  Law,  251-254    See  JBlunUehU,  %  297. 

Powers  to  determine  boundaries. 

34.  Coterminous  nations  hav^e  jurisdiction  jointly  to 
determine  and  establish  the  boundaries  between  their 
respective  territories  ;*  and  it  is  their  duty  to  do  so,  and 
to  mark  the  same  clearly.* 

>  Poole  V.  Fleeger,  11  PeUrif  U.  8.  Bu/p.  Ot.  Eep.,  185 ;  Latimer  v.  Po- 
teet,  14  Id.,  4. 

Exception. 

35.  Th©  foregoing  provisions  as  to  boundaries  do  not 
apply  where  the  boundary  is  otherwise  defined  by 
special  compact.' 

'  A  boundary  agreed  upon  bj  the  collectors  of  revenue  can  not  be  re- 
garded as  yalid.    The  Fame,  8  M(Uon*$  U,  8.  Oiret,  Ot.  B$p.,  147. 

Injuring  boundarieSj  raarTcs^  or  Tnonuments. 

36.  Willfully  removing,  concealing,  injuring  or  falsi- 
fying any  monument,  mark  or  sign,  made  or  adopted 
by  the  concurrence  of  two  or  more  nations  for  indicat- 
ing a  boundary  between  them,  is  a  public  offense. 

The  regulatiens  between  France  and  the  Grand  Dachy  of  Luxembourg, 
Oct.  15,  1858,  for  preservation  of  boundary  marks,  (6  De  Olereq,  886,  Art. 
XL,)  provides  :  that,  offenders  are  to  be  prosecuted  and  jadged  according 
to  the  law  of  the  State  in  which  they  are  found ;  and  that,  for  this  pur- 
pose, proceedings  had  in  either  State  shaU,  as  far  as  necessary,  have 
equally  **foi  en  justice"  in  the  other. 

Loss  of  territory^  and  acquisition  of  territory. 

37.  A  nation  may  lose  territory : 

1.  By  abandonment ; 

2.  By  destruction ; 

3.  By  transfer;  or, 

4.  By  conquest. 

A  nation  may  acquire  territory : 

1.  By  occupation ; 

2.  By  accession ; 

3.  By  transfer;  or, 

4.  By  conquest. 
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No  provision  is  made  for  devise  or  saocession  after  death,  inasmuclL  u 
the  devise  of  a  crown  can  not  be  deemed  to  destroy  the  identity  of  the 
State ;  and  the  power  of  a  monarch  to  alienate  any  part  of  the  national 
territory  by  will  shoold  not  be  admitted. 

Acquisition  by  occupaUon. 

38.  Territory  can  be  acquired  hy  occupation,  in  the 
following  caaes  only : 

1.  When  it  was  previously  unoccupied  by  any  other 
than  a  savage  nation ; 

2.  When  the  nation  which  previously  occupied  it  has, 
without  ceding  it,  renounced  the  sovereignty  which  it 
exercised  over  it,  either  expressly,  or  by  abandoning 
the  territory ;  or, 

3.  When  the  inhabitants  of  the  territory  overthrow 
their  government  and  freely  join  themselves  to  the  oc- 
cupying nation. 

Extent  of  occupancy. 

39.  Occupancy  of  any  part  of  an  island  uninhabited 
or  inhabited  only  by  savages,  is  presumed  to  be  an  oc- 
cupancy of  the  whole. 

The  same, 

40.  A  nation  is  presumed  to  occupy  all  territory 
within  the  limits  over  which  it  maintains  an  effective 
control ;  and  such  presumption  is  conclusive,  unless  it 
appears  that  some  other  nation  actually  occupies  a  por- 
tion of  such  territory. 

Accretion. 

41.  Land  formed  in  the  sea  by  accretion  belongs  to 
the  nation  whose  territory  is  nearest. 

1  PhiU.  Iht.  Law,  267 ;  The  Anna,  5  SMnion'9Adm.  B^.,9S2 ;  Btunt- 
sMi,  §  206,  note. 

The  same. 

42.  When  land  is  formed  on  the  shore  from  natural 
causes  and  by  imperceptible  degrees,  the  boundary 
between  the  nation  owning  it  and  the  nations  owning 
other  parts  of  the  shore  is  modified  so  as  to  conform  to 
the  change  in  the  shore. 
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This  and  the  two  following  articles  are  suggested  by  the  Code  Napo- 
leon, Liv.  XL,  Tit.  n..  Art.  656-559 ;  and  OMl  Oode  reported  for  Ifeto 
7(?rA.§§  443-448. 

The  saTW. 

43.  When  land  is  formed  on  the  shore  from  artificial 
causes  or  by  perceptible  degrees,  the  boundary  between 
the  adjoining  nations  is  not  changed  therelby. 

Reclaiming  land  washed  away. 

44.  If  a  considerable  and  distinguishable  part  of  the 
shore  is  carried  away  by  the  water,  to  a  place  within 
the  boundaries  of  another  nation,  the  nation  owning  it 
while  attached  to  the  shore  may  reclaim  it  within  one 
year,  if  it  can  be  restored  to  the  territory  of  the  nation 
so  claiming  it ;  but  until  it  is  so  restored  it  must  be 
deemed  to  be  part  of  the  territory  within  which  it  is 
situated. 

Ownership  of  islands. 

45.  An  island,  formed  from  natural  causes  in  any 
water  other  than  the  sea,  belongs  to  the  nation  within 
whose  boundary  it  is  formed ;  or,  if  it  is  formed  upon 
the  boundary  of  two  or  more  nations,  each  nation 
owns  so  much  of  the  island  as  lies  within  its  original 
boundary. 

Compare  BluTiUehU,  %  205. 

Changes  of  stream. 

46.  If  a  stream  which  constitutes  the  boundary  be- 
tween two  or  more  nations  forms  a  new  course,  aban- 
doning its  ancient  bed,  from  natural  causes,  and  by 
imperceptible  degrees,  the  boundary  follows  the  center 
of  the  stream,  as  defined  in  article  30 ;  but  in  other 
cases  the  boundary  remains  in  the  center  of  the  an- 
cient bed. 

1  PAt».  Int,  Law,  258,  259  ;  BlunUchU,  g  299. 

Transfer  or  cession. 

4tl,  Territory  can  be  acquired  by  transfer  or  cession, 
upon  the  agreement  of  the  nations  whose  sovereignty 
is  affected  by  the  transaction. 
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Acquisition  by  transfer  or  cession  is  imperfect,  nntil 
possession  is  taken  by  the  nation  receiving  the  transfer. 

Compare  Bluntsehli,  §§  282, 206.  He  addii,  that  to  nukke  a  cession  yalid, 
the  inhabitants  of  the  ceded  territory  mast  reoognixe  the  ceBsion,  and  have 
the  enjoyment  of  their  poetical  rights  onder  the  nation  reoelTing  the 
transfer. 

Conquest. ' 

48.  Conquest  includes  any  mode  of  obtaining  pos- 
session of  territory  against  the  will  of  the  power  by 
which  it  was  previously  occupied. 

Acquisition  by  conquest  becomes  complete  by  the 
permanent  continuance  of  peaceful  possession. 

See  BlunUtMi,  §  200. 


CHAPTER  V. 

PROPERTY  AND  DOMAIN. 

Abticle  48.  Capacity  to  have  property. 
50.  Eminent  domain. 
61.  Internal  domain. 
52.  Prescription. 

Capacity  to  have  property. 

49.  Subject  to  its  constitution  and  laws/  a  nation 
has.  capacity  to  acquire,  hold  and  dispose  of: 

1.  Property  *  not  within  the  territorial  limits  of  any 
other  nation ;  and, 

2.  With  the  consent  of  any  other  nation,  property 
within  t^ie  territorial  limits  of  such  other  nation. 

'  The  capadty  to  aoqniie  real  property  may  be  limited  or  regulated  by 
the  organic  law. 

*  The  property  of  a  nation  is  of  two  kinds : 

1st.  Public  property  or  public  domain ;  that  is,  that  kind  which  the 
government  holds  as  a  mere  trustee  for  the  use  of  the  public ;  such  as 
navigable  rivers,  highways,  &c. ;  and, 

2nd.  Private  domain  or  domain  of  the  State  ;  that  is,  those  things  in 
which  the  nation  has  the  same  absolute  property  as  an  individual  would 
have  in  like  cases.    ffaUeek,  p.  128. 
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EmiTient  domain. 

50.  The  power  of  a  nation,  by  virtue  of  eminent  do- 
main, to  take,  or  suspend  the  use  of,'  property  within 
its  territorial  limits,  for  the  public  use,  safety  or  wel- 
fare, extends  to  the  property  of  foreign  persons,  states 
and  nations. 

Adequate  compensation*  must  be  made  therefor,  and, 
except  in  cases  of  immediate  necessity,  at  the  time  of 
the  interference. 

*  Bj  eeveral  treaties,  the  property  of  a  foreigner  can  not  be  taken,  or 
his  use  thereof  impeded  or  impaired  by  pablic  authority,  without  ade- 
qaate  compensatien  for  the  interference. 

Treaty  between  France  and 

Honduras,  February  22, 1868,  Art.  VII.,  7  De  Olereq,  p.  10. 

New  Grenada,     May  15, 1856,  "      VI.,  7 /d.,  103. 

Nicaragua.  April  11,  1859,  *'    VII.,  7  ld„  586. 

tern,  March  9, 1861,  "       V.,  8/d.,198. 

Treaty  betweeen  the  United  States  and 

Bolivia,        May  18,  1858,  Art.  HI.,  12  U.  8,  8tai.  at  A,  1003. 

Nicaragua,  June  21, 1867,  "  IX.,  15  id,  (2V.,)  59. 
The  detention  of  a  vessel  in  port  by  the  President  of  the  United  States 
under  the  Act  of  Congress,  April  30, 1818,  (3  U.  8.  8t(U.  at  L.,  447,)  was 
held  not  a  taking  and  use  of  private  property  for  public  purposes,  within 
the  meaning  of  the  Constitution ;  but  an  arrest  by  due  process  of  law. 
Court  of  Claims,  1866,  Graham  v.  United  States,  2  Court  of  Glaima  Rep., 
NoU  <&  K,  327.  Some  of  the  treaties  expressly  require  compensation  in 
case  of  embargo,  &c. ;  and  the  article,  above,  is  accordingly  extended  to 
interferences  with  the  use  of  property. 

•  Articles  condemned  for  violation  of  law,  or  because  of  adaptation  to 
illegal  uses, — e.  g,,  burglars'  tools,  obscene  publicatlonB,  &a,— are  not  to 
be  regarded  aa  property  within  such  a  rule  as  this. 

Internal  domain. 

51.  As  against  other  nations,  a  nation  is  presumed 
to  be  the  owner  of  all  public,  and  all  unappropriated, 
property  within  its  territorial  limits/  and*  has  a  right 
to  forbid  any  other  nation  from  owning  or  holding  any 
property  within  such  limits,  except  as  otherwise  pro- 
vided in  this  Code,*  or  by  special  compact. 

» See  mtfrt,  JTouo.  Dr.  LU.,  vol.  1,  Lib.  2, chs.  1, 2  ;  Latorence'tWheatan 
p.  303,  §  8. 
'  See  Chapter  VI.,  on  NiLYiGATiON. 
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Prescription. 

52.  The  uninterrupted  possession  of  territory  or 
other  property  for  fifty  years  by  a  nation,  excludes  the 
claim  of  every  other  nation. 

Pencription  is  applicable  to  Hie  title  to  national  property.  Rhode 
Island  «.  Massachnsets,  4  Hotoard'i  W.  8.  Sup.  Ot.S&p.,  689;  Lavnrence'it 
Wheatan,  p.  808,  §  4. 

VcUtel  suggests  the  proprietj  of  fixing  bj  agreement  of  nations  a  defi 
Dite  role  as  to  the  number  of  years  necessary  to  found  a  prescriptioQ. 
LaroofNaHona,  B.  2,  c.  11,  §  161. 

PhiUUmors  questions  the  expediency  and  the  poflsibility  of  so  doing. 
Int,  Lav,  Vol.  1,  p.  272,  note  r. 

Compare  Dana'i  Wheaion,  %  164,  note  101. 
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TITLE      11. 

EXTRA-TERRITORIAL  ACTION. 

OSAPTKB  VI.  Navigation. 
VI I.  Discovery. 
VIII.  Exploration  and  Colonisation. 
IX.  Fisheries. 
X.  Piracy. 


CHAPTER   VL 

NAVIGATION. 

ABnoUB  58.  Freedom  of  the  "  high  seas." 

54.  Navigation  of  the  high  seas  and  other  waters. 
65.  Rivers  commnnicating  with  the  sea. 

56.  Inland  waters. 

57.  Menacing  armaments. 

58.  Military  ports. 

59.  Public  vessels  may  refit  in  port. 

60.  Restrictions. 

61.  False  colors  and  signals. 

62.  Right  of  approach. 
68.  "Visitation"  defined. 

64.  Right  of  visitation. 

65.  Visitation  on  the  high  seas. 

66.  Mode  of  visitation. 

67.  Salutes. 

68.  Searches  forbidden. 

69.  Flag  and  documents. 

Freedom  of  the  ^^  high  seas.^^ 

53.  The  high  seas  are  the  ocean,  and  all  connectii^ 
anna  and  bays  or  other  extensions  thereof,  not  within 
the  territorial  limits  of  any  nation  whatever. 

No  part  of  the  high  seas  is  the  subject  either  of  prop- 
erty, or  of  exclusive  jurisdiction.' 

'  OrMatK  BSglei  IrU.  et  IHpl.  de  la  Mer,  v.  1,  pp.  112, 120. 
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Navigation  of  the  high  seas  and  other  waters. 

54.  The  right  to  navigate  the  high  seas  and  all  other 
navigable  waters  not  within  the  territorial  limits  of  any 
nation  whatever,*  is  common  to  all  nations  and  their 
members  ;  and  except  as  provided  in  this  Code,  can  be 
abridged  or  renounced  only  by  actual  consent.* 

1  See  Ortolan,  above  cited ;  and  BlunUchli,  §§  804-307,  814,  816. 
« 1  PhiU.  Int.  Law,  §  CLXXIV. ;  Heffter,  §  74,  p.  148. 
Doubted  bj  ffautefeuiUe,  Droit  des  Natiowi  Newtres,  y.  1,  p.  222.  As  to 
tacit  consent  arising  from  disuse,  see  Lawrence*^  Wheaton,  889-846,  §  10. 

Rivers  communicating  with  the  sea. 

55.  A  nation,  and  its  members,  through  the  terri- 
tory of  which  runs  a  navigable  river,  have  the  right 
to  navigate  the  river  to  and  from  the  high  seas,  even 
though  passing  through  the  territory  of  another  nation, 
subject,  however,  to  the  right  of  the  latter  nation  to 
make  necessary  or  reasonable  police  regulations  for  its 
own  peace  and  safety. 

Message  of  President  Grant  to  the  Congress  of  the  United  States,  De- 
cember, 1870  ;  and  treaties  there  cited. 

Inland  waters. 

56.  The  right  to  navigate  inland  waters  not  comma-* 
nicating  with  the  ocean  by  a  natural  channel,  is  com- 
mon to  every  nation,  whose  territory  borders  thereon, 
and  to  its  members. 

BluntschH,  Droit  International  Godifli,  §  816 ;  1  PhiU.  Int.  Law,  %  GCIV. 
See  provisions  as  to  Rights  of  Oocupatioi?,  in  the  articles  of  Section 
II.  of  Chapter  XXV.,  entitled  Pbbsokal  Bightb  of  Fokbioiobbb. 

MeTiacing  armaments. 

57.  A  nation  may  refuse  to  allow  menacing  arma- 
ments of  another  nation  to  enter,  or  remain  within  its 
territorial  limits. 

Ortolan,  Big.  Int.  et  Dipt,  de  la  Mer,  vol.  1,  pp.  148,145. 
.  Some  treaties  fix  a  number  as  a  limit, — ^three,  four,  five,  or  six  ships  at 
a  time. 

Military  ports. 

58-  A  nation  may  refuse  to  allow  public  or  private 
ships  of  another  nation  to  enter  its  purely  military 
ports. 

Ortolan,  BSg.  Int.  et  Dip.  de  laMer,  vol.  1,  p.  145. 


INTERNATIONAL    CODE.  25 

Public  vessels  may  refU  in  port 

59.  Subject  to  the  last  two  articles,  public  ships  of 
one  nation,  whether  armed  or  unarmed,  and  private 
ships,  may  enter,  remain  and  refit  in  any  port  of  an- 
other, which  is  open  to  the  commerce  of  any  nation 
whatever. 

Saggested  hy  treaty  of  friendship,  commerce  and  navigation  between 
France  and  San  Salvador,  January  2, 1858,  Art.  XVII.,  7  Be  Clercq,  362. 
Qualifications  in  the  case  of  war  are  contained  in  Book  Second  of  this 
Code. 

Bestrictions. 

60.  The  right  of  navigation  must  be  exercised  sub- 
ject to  the  regulations  for  avoiding  collisions,  usually 
observed  by  ships  where  it  is  exercised,*  and  those  pre- 
scribed by  Chapter  XXXII.,  entitled  Rules  of  Nav- 
igation, [Law  of  the  Road  at  Sea,]  and  subject  to 
such  reasonable  police  and  military  regulations  in  res- 
pect of  the  territorial  waters  of  another  nation,  as  the 
lattec  ma.y  prescribe,'  and  subject  also  to  Chapter  X., 
relative  to  Pibaot. 

1  Bluntsehli,  %%  880-332.  This  has  been  lately  held  by  Judge  Blatch- 
ford,  American  Admiralty  Judge  in  6th  District. 

See,  to  the  contrary,  the  Saxonia,  LtuhiT^on'i  Sep.,  414 ;  15  Moore'a 
PHvy  Council  Rep.,  (JT.  5.,)  682. 

*I>aTM^9  Wheaton,  §  180,  note  108.  The  practice  of  America  and  Eng- 
land authorizes  seizures  for  reyenne  offenses,  etc.,  beyond  this  limit. 
1  Phm,  Int.  Law,  §  CXCVn. 

False  colors  and  signals. 

61.  The  displaying  of  false  colors,  or  the  making 
of  false  signals  by  a  ship,  with  intent  to  mislead  any 
ship,  public  or  private,  of  another  nation,  is  a  public 
offense. 

Ortolan,  Beg,  Int.  et  Dip.  de  la  Met,  vol.  1,  p.  254. 

RigM  of  approach. 

62.  A  ship,  whether  public  or  private,  has  a  right  to 
approach  another  on  the  high  seas,  if  it  can,  and  to 
hail  or  speak  it,  and  to  require  it  to  show  its  colors  ; 
the  approaching  ship  first  showing  its  own. 

Ortolan,  Rig.  Int.  et  Dip.  de  la  Mer,  vol.  1,  p.  288,  &o. 
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Visitation  ^^  defined. 

63.  *'  Visitation  "  is  the  boaxding  of  a  ship. 

Right  of  visitation, 

64.  No  ship  is  subject  to  vistation  by  a  ship  ols  an- 
other nation/  except  in  the  following  cases : 

1.  A  private  or  other  nnarmed  ship  within  the  terri- 
torial limits  of  the  nation  by  whose  public  ship  the 
visitation  is  made  ;* 

2.  On  the  high  seas,  in  the  cases  provided  in  the 

next  article.* 

»  Ortolan  above  cited ;  Fiore,  Nbuv.  Dr.  Ini,,  vol.  2,  p.  489,  &c. ;  Hal- 
leek.  Int.  Law,  p.  G98,  §  1.    See  Lawrmo^i  Wheaton,  pt.  A,  ch.  3,  §  18. 

*  The  territorial  limits  would  be  extended  by  article  28,  to  three  marine 
leagues  ;  and  it  does  not  seem  necessary  to  recognize  the  right  of  pursuit 
beyond  that  distance. 

*  The  effect  of  these  rales  would  be  to  require  ships  t<f  show  their  true 
colors  at  sea,  and  to  allow  armed  ships  to  visit  in  case  of  a  breach  of  thi8 
rule,  confining  the  visitation,  however,  to  the  purpose  of  ascertaining  the 
character  of  the  offender,  and  its  identity.  See  the  subject  discussed  in 
Ortolan,  BSgles  Int.  et  Dipl.  de  la  Her,  voL  1,  p.  288,  &o. 

Visi^tion  in  time  of  War  is  provided  for  in  Book  Second. 

Visitation  on  the  high  seas. 

65.  If  a  private  or  other  unarmed  ship,  being  upon 
the  high  seas,  not  under  convoy  of  an  armed  ship  of 
its  nation,*  does  not  show  its  colors  in  response  to  an 
armed  ship  of  another  nation  duly  requiring  it,  or  if 
there  be  probable  cause  for  believing  that  it  shows  false 
colors  with  intent  to  mislead  an  armed  ship  of  another 
nation,  it  may  be  compelled  to  submit  to  visitation. 

^  The  presence  of  the  convoying  ship  is  a  sufficient  assurance  of  nation- 
ality. WUdman,  Int.  Law,  vol.  2,  p.  121.  Perhaps  this  should  be  extended 
to  armed  ships  ;  and  if  so,  the  clause  as  to  convoy  should  be  omitted. 

Mode  of  visitation. 

66.  In  the  case  of  a  visitation  upon  the  high  seas, 
the  visiting  ship  must  give  distinct  and  intelligible 
warning  of  its  visit.'  If  a  gun  be  fired,  warning  must 
first  be  given  by  a  blank  shot,  and  then,  after  reason- 
able opportunity  for  submission,  by  a  shot  ahead  ; " 
and  no  more  force  must  be  used  than  is  necessary  to 
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ascertain  the  nationality  and  the  identity  of  the  offend- 
ing ship.* 

'  The  wamini^  may  be  hy  haili'ng.    See  ffaUeck,  p.  610,  §  15. 
)  Ortolan,  Regies  ifU.  et  Dipl  de  la  Mer,  vol.  1,  p.  258. 
»  Halleck,  p.  806,  §  10.  , 

SaliUes. 

67.  An  armed  ship  entering  a  fortified  port  or  road- 
stead of  a  foreign  nation  mnst  salnte  it,  and  must 
be  sainted  in  return.*  But  ships  of  small  armament 
may  omit  the  salute,  communicating  the  reasons  to 
the  authorities  of  the  port.' 

Beyond  this,  a  salute  is  not  required  between  ships 
and  fortifications,  or  between  ships  themselves.* 

'  For  the  controversies  on  the  right  of  salnte,  see  Ortolan,  vol.  1,  p.  816. 

The  only  safficient  object  of  making  a  salute  obligatory  is  to  give  notice 
to  the  anthorities  of  the  arrival  of  an  armed  foreign  ship. 

*  Ghiide  Piiiique  dei  OonsrUati,  vol.  2,  p.  88. 

'  HaUeck  (p.  118,  §  29|)  says,  a  salute  should  be  returned  gun  for  gun. 
To  refuse  an  exchange  of  salutes  is  regarded  as  evidence  of  a  want  of 
friendship  and  good  wiU,  which  justifies  the  other  party  in  asking  ex- 
planations ;  but  it  can  not  in  itself  be  considered  an  offense  or  an  insult, 
sufficient  to  Justify  hostiUtiee.    Id,,  p.  110,  §  21.  ♦ 

SearcTies  forbidden. 

68.  Except  as  provided  in  article  85,  a  ship  of  one 
nation,  on  the  high  seas,  is  not  subject  to  search  by  a 
ship  of  another  nation. 

Flag  and  docvmeTits. 

69.  Every  ship  navigating  waters  beyond  the  terri- 
tory of  its  nation  is  bound  to  carry  the  flag  of  its  na- 
tion, and  to  have  on  board  documentary  evidence  of 
its  national  character. 

The  documentary  evidence  of  the  character  of  a  pub- 
lic armed  ship  is  the  commission  of  its  commander,  or 
the  written  order  of  his  government. 

That  of  a  private  or  other  unarmed  ship  must  be  in 
the  form  prescribed  by  the  article  entitled  Contents  of 
Passporty  in  Chapter  XX.,  entitled  National  Chab- 
ACTER  OP  Shipping. 

De  Cauehy  Dr,  Mar.  Ini,,  vol.  1.  p.47 ;  BlunUeMi,  §  826 ;  1 PMU. .  §  CCIII. 
'  See  provisions  of  Chapter  XSL,  on  NiLTiONAL  Chabaoteb  of  Ship- 

PCTO. 
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CHAPTER   VIL 

DISCOVERT. 

ABTICLB70.  Riglit  of  discovery. 

71.  Authoritj. 

72.  Ratification. 

78.  Right  of  possession. 

74.  Its  exercise,  how  manifested. 

76.  Limits  of  continental  discoyerj. 

76.  Abandonment  of  right  of  possession. 

Bight  of  discovery. 

70.  Every  nation  has  the  right  of  exploration  for  new 
territory. 

Authority. 

71.  Authority  to  search  for  new  territory  which  shall 
inure  to  the  benefit  of  a  nation,  may  be  conferred  by  it 
on  the  members  of  any  nation  whatever,  by  a  previous 
authorization  or  by  subsequent  ratification.*  Without 
such  authority,  a  discovery  made  even  by  a  member  of 
the  nation  confers  no  right  upon  it. 

>  HeffUr,  §  70.  subd.  III.,  p.  142,  and  note  4. 

'  A  contrary  doctrine  has  been  contended  for  by  the  United  States,  but 
without  sufficient  ground.  1  PhiU.  Int.  Law,  §  CCXXXV.,  p.  250  j 
Heffter,  §  70.  subd.  III.,  p.  143,  and  note  4  ;  BhtnUchH,  §  279. 

Matificatimi. 

72.  A  discovery  not  previously  authorized  by  the 
nation  can  not  be  subsequently  ratified  by  it,  to  the 
prejudice  of  any  other  nation,  without  the  consent  of 
the  latter. 

Right  of  possession. 

73.  The  nation,  under  whose  authority  a  discovery 
of  territory  is  made,  has  the  right  to  take  possession 
of  it  as  a  part  of  its  territory. 
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See  Johnson  v.  Mclntoeh,  8  Wheaton't  W,  8,  Sup,  Ct.  Bep„  643;  Wor- 
cester c.  Georgia,  6  Petert^  U,  8.  8up.  Ot,  B&p.,  615 ;  8  Eent'a  Com.,  878 ; 
1  Id.,  178,  and  note. 

The  IndiTidoal  discoTerer  has  a  prior  right,  as  against  other  indlvi- 
duals,  only  to  so  mnch  of  the  soil  as  he  actually  occupies  and  uses. 
American  0nano  Company  «.  United  States  Guano  Company,  44  Barbour's 
{N01B  Tork,)  Bep,,  23. 

Its  exerdsBy  Turn  manifested. 

74.  The  intent  to  exercise  the  right  of  possession 
can  be  manifested  only  by  an  actual  beneficial  occupa- 
tion. 

1  PhUUmor^B  IrU&m.  Law,  %  CCXLVUI. ;  BluntsehU,  Droit  Intern. 
Codifif,  §  278. 

Limits  of  continental  discovery. 

75.  If  the  discovered  territory  is  a  continental  sea- 
coast,  or  any  part  of  it,  possession  thereof  is  deemed  to 
extend  into  the  interior,  to  the  sources  of  the  rivers 
emptying  within  the  discovered  coast,  to  all  their 
branches,  and  the  territory  watered  by  them,  except  as 
already  occupied. 

5  American  8tate  Papers,  827-829.  See  to  the  contrary,  Bluntschii, 
§283. 

Ahandonment  of  TigM  of  possession. 

76.  The  right  of  possession  is  deemed  abandoned  if 
the  intent  to  exercise  it  is  not  manifested  within  twenty- 
five  years  after  the  discovery. 
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CHAPTER   VIIL 

EXPLORATION  AND  COLONIZATION. 

Abticlb  77.  Right  of  exploring  and  colonizing. 

78.  Exception. 

79.  Right  of  pre-emption. 

Right  of  exploring  and  colonizing. 

TI.  A  nation  has  for  itself  and  each  of  its  members 
the  right  to  explore  and  colonize  any  territory  not 
within  the  territorial  limits  of  a  civilized  nation. 

"  When  Englishmen  establiBh  themBelvea  in  an  uninhabited  or  bar- 
"  barouB  country,  they  carry  with  them  not  only  the  laws  but  the  sover^ 
"  eignty  of  their  own  State/*  Adv.  Genl.  v.  Ranee  Surnomoyef  Dossee, 
2  Moore's  Privy  Council  Rep,,  (N.  8.,)  69 ;  Forsyth's  Gases  and  Opinions 
in  Const.  Law,  20. 

Exception. 

78.  The  continents  of  Europe,  Asia,  and  America 
are,  in  every  part,  under  the  dominion  of  established 
government,  and  are  not  subject  to  colonization  or  set- 
tlement, in  any  portion  thereof,  except  with  the  con- 
sent of  such  government. 

Gardner's  Institutes,  p.  24,  §  13. 

Rigid  of  pre-emption. 

79.  The  nation  first  exercising  the  right  of  coloniza- 
tion acquires  thereby  the  right  of  first  purchase  from 
the  native  inhabitants.  Whenever  an  uncivilized  com- 
munity has  an  established  government,  that  govern- 
ment is  to  be  respected  by  civilized  governments  so  far 
at  least,  as  that  in  the  first  instance  intercourse  with 
its  people  is  to  be  sought  through  such  government, 
and  redress  for  injuries  from  any  of  them  is  to  be 
demanded  of  it. 

1  PhUUmore's  Intern.  Law,  §  CCXLIII.  Ck)mpare  BluntschU,  Dro%t 
Intern.  CodiflS,  §§  280-1. 
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CHAPTER    IX. 

FISHERIES. 

Abtiolb  80.  Oommon  light  of  fiBhezy. 
81.  Limits. 

Common  right  of  fishery. 

80.  A  nation  has  for  itself  and  each  of  its  members 
the  right  to  take  fish  in  any  waters  which  are  not  with- 
in the  territorial  limits  of  any  other  nation  whatever. 

1  FWX.  Int.  Law,  pp.  202,  205;  BlunUehU,  §  807 ;  1  TiHss,  §§  176, 
182;  Dana's  Wheat&n,  §§  180,  270-275. 

See  treaty,  aa  to  fisheries,  between  France  and  Great  Britain,  11  No- 
yember,  1867,  0  De  Clereq,  778  ;  the  coovention,  relative  to  New  Fonnd- 
land  fisheries,  between  France  and  Great  JBritain,  14  January,  1857,  7  De 
Cl&req,  208  ;  and  an  additional  act  between  France  and  Spun  regulating 
international  fisheries,  March  81,  1859,  7  De  CUroq,  578. 

Limits. 

81.  For  the  purposes  of  this  Chapter,  the  territorial 
limits  of  a  nation  extend  only  to  three  geographical 
miles  from  low- water  mark,  to  be  measured  with  re- 
spect to  bays,  the  mouths  of  which  do  not  exceed  ten 
geographical  miles  in  width,  from  a  straight  line  drawn 
from  headland  to  headland. 

Marten'i  Ifcuv,  Bee.,  16,  p.  954 

Convention  between  England  and  France,  Art.  9,  Aug.  8, 1889. 

Compare  Article  28. 

The  right  of  fishermen  lawfoUj  pursuing  their  calling,  to  land  for  the 
purpose  of  drying  and  mending  their  nets,  and  procuring  necessarj  sup- 
plies, is  recognized  in  common  with  the  equal  privileges  of  foreign  ves- 
sels generally,  bj  the  provisions  of  this  Code,  as  to  Navigation,  and  as 

U)  UNXFOmCTPY. 
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CHAPTER     X. 

PIRACY. 

ABTICI.B82,  88.  "Pirate"  defined. 

84.  Harboring  pirates  forbidden. 
'85.  Capture  of  pirates  anthorized. 

86.  Trial  and  condemnation. 

87.  Destruction. 

88.  Captor's  reward. 

89.  Restoration  of  property. 

00.  Salvage,  &c.,  not  allowed  to  public  vessels. 

''Pirate''  defined. 

82.  Every  person  whosoever,  who,  being  an  inmate 
of  a  private  ship,'  upon  the  high  seas,*  as  defined  by 
Article  53,  willf nlly  and  not  in  self-defense : 

1.  Destroys,  or  seizes  by  force  and  appropriates,  any 
other  ship,  or  its  lading,  or  any  part  of  either  ;•  or, 

2.  Kill,  wounds,  or  seizes  by  force  and  abducts  any 
inmate  whatever  of  any  other  ship ; 

Is  deemed  a  pirate. 

*  It  is  not  necessary  that  the  ship  should  be  an  armed  ship.  Goujet  H 
Merger,  Diet,  du  Droit  Oommerciai,  4,  p.  178,  §  13. 

*  By  the  law  of  the  United  States  and  of  France,  this  limitation  of  place 
lb  not  essential  to  the  crime.  Loi  10  avr.  1825,  art.  2.  See  2  Goujet  et 
Merger,  4,  p.  178. 

>  "  The  motive  may  be  gratuitous  malice,  or  the  purpose  may  be  to 
' '  destroy,  in  private  revenge  for  real  or  supposed  injuries  done  by  per- 
"sons  or  classes  of  persons,  or  by  a  particular  national  authority." 
Dana'e  JVTuaton,  §  124,  note  88. 

Depredation  not  amounting  to  robbery  is  sometimes  said  not  to  amount 
to  piracy.  To  the  contrary,  however,  see  J)ana  above  ;  Goujet  et  Mw- 
^«r,above,§§9,  11. 

The  abolition  of  privateering  is  provided  for  in  Book  Sscond  of  this 
Ckxie. 

77ie  saiTie. 

83.  Every  person  whosoever,  who,  without  authority 
from  the  owner,  and  with  intent  to  injure,  vex,  or  an- 
noy any  person  whomsoever,  or  any  nation  whatever  : 

1.  Removes,  destroys,  disturbs,  obstructs,  or  injures 
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any  oceanic  telegraphic  cable  not  his  own,  or  any  part 
thereof,  or  any  appurtenance  or  apparatus  therewith 
connected,  or  severs  any  wire  thereof ;  or, 

2.  Destroys  or  injures  any  international  railway, 
canal,  lighthouse,  or  any  other  structure  or  work,  the 
perpetual  neutrality  of  which  has  been  declared  ; 

3.  Or  who  beyond  the  territory '  of  any  nation  re- 
duces to  slavery,  or  holds  in  slavery,  any  person  whom- 
soever, or  conveys,  or  receives  with  intent  to  convey, 
any  person  whomsoever  as  a  slave  ; 

Is  deemed  a  pirate. 

The  abolition  of  prlyateering  wiU  render  Tinneceflsarj  any  proTision  for 
the  case  of  foreigners,  who  accept  privateering  commissions  or  letters  of 
marque  from  a  nation  at  war  with  another,  and  who,  when  taken  by  the 
latter  nation,  may  be  punished  as  pirates,  under  some  treaties.  Treaty 
between  the  United  States  and  Great  Britain,  1794,  Art.  XXL.  8  U,  8, 
Bua.  at  X.,  127. 

*  The  acts  specified  in  this  subdiyision,  when  committed  within  the  ter- 
ritory of  any  nation,  should  be  left  to  the  local  law. 

Harboring  pirates  forbidden. 

84.  No  nation  can  receive  pirates  into  its  territory, 
or  i)ermit  any  person  within  the  same  to  receive,  pro- 
tect, conceal  or  assist  them  in  any  manner ;  bnt  must 
pnnish  all  persons  guilty  of  such  acts. 

Treaty  between  the  United  States  and  Qreat  Britain,  1794,  Art.  XX., 
%U,a.  JBkU.  at  X.,  127. 

Capture  of  pirates  authorized. 

85.  If  there  be  probable  cause  to  suspect  that  a  ship 
is  piratical,*  any  person  whosoever  may  cause  its  arrest 
and  search  ;  and  if  thereupon  the  suspicion  is  justified, 
may  capture  the  ship :  but  if  the  suspicion  is  not 
justified,  the  person  and  ship  causing  the  arrest  must 
make  satisfaction  in  damages  according  to  the  circum- 
stances. 

>  The  Mariana  Flora,  11  WheaUmU  U,  8,  Sup,  Ot,  Bep,,  40^ 

TVial  and  condemnation. 

88.  Any  piratical  ship  may  be  brought  into  a  port 
of  any  nation,  and  the  ship,  its  lading  and  inmates, 
may  be  there  condemned  by  the  courts  of  such  nation. 
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Destruction, 

87.  If  they  are  unable  to  bring  her  into  port,  the 
captors  of  a  piratical  ship  may  destroy  her. 

Captofs  reward. 

88.  A  ship  or  its  lading  condemned  for  piracy  is  to 
be  adjudged  to  belong  to  its  captors,  except  as  respects 
the  property  of  innocent  third  persons. 

RestoraMon  of  property. 

89.  Property  taken  by  pirates,  and  brought  or  found 
within  the  territorial  limits  of  a  nation,  is  to  be  re- 
stored *  to  its  innocent  owner,  saving  the  rights  of  hold- 
ers thereof  in  good  faith  and  for  value,  and  subject  to 
the  payment  of  such  reasonable  salvage  and  expenses, 
not  exceeding  one-fourth  of  its  value,  as  may  be  ad- 
judged by  the  courts  of  such  nation.*  Proceedings  for 
such  restoration  must  be  there  begun  on  behalf  of 
such  owner,  or  the  nation  of  which  he  is  a  member, 
within  one  year  from  the  time  of  so  bringing  or  finding 
the  property.' 

'  To  this  effeet  are  most  of  the  following  treaties  : 
Treaty  between  the  United  States  and 

France  1778,  Art.    XVI.,  8  U.  8.  Stat,  ai  X.,  23. 


Sweden, 

1788. 

m" 

XVII..  8 /d.,  70. 

Great  Britain, 

1794. 

XX.,  8  Id.,  127. 

Central  America, ' 

1825, 

IX.,  8 /d..  326. 

Mexico, 

lesi. 

XL,  8  Id.,  414. 

Chili, 

1832, 

VII.,  8 /A,  486. 

Colombia, 

1824, 

Vn.,8/d..808. 

Treaty  between  France  and 

New  Grenada,  15  May,  1856,  Art.  XVII.,  7  De  Olareq,  109. 
Honduras,         22  Feb.  1856.  7  Id.,  10. 

Nicaragua,         11  Apr.  1859,    "     XIV.,  7  Id.,  586. 
San  Salvador,    2  Jan.  1858,      "     XVI.,  7  Id.,  862. 
*  Treaty  between  the  United  SUtes  and  Mexico,  1881,  Art.  XI.,  S  U.  8. 
Stat,  at  L.,  414. 

Upon  payment  of  one-third  of  their  value,  VaUn,  Commentaire  Mur 
UOrd,  liv.  8,  tit.  9,  art.  10  ;  one-eighth,  6  Geo.  IV.,  ch.  49,  §  III. ;  13  &  14 
Viet.,  ch.  26,  §  V. 

'  Within  a  year  and  a  day  after  being  reported  at  the  Admiralty, 
Valin,  aixivf. 
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Salvage^  &c.,  not  aUowed  toptcblic  ships, 
90-  If  property  taken  by  pirates  is  brought  in  or 
found  by  a  public  ship  of  war,  the  deductions  for  sal- 
vage and  expenses,  allowed  by  the  last  article,  are  not 
to  be  made. 

Treaty  between  the  United  States  and  Sweden,  1788,  Art.  XVII.,  8  U. 
8.  8kU.  at  L„  70.  Approved  by  Rautef&uiOs,  Dei  HatioM  NetUres,  4, 
p.  437. 
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TITLE    III. 

INTBBOOUBSB  OF  NATIONS. 

Ghafter  ZI.  GenATal  Provisions. 
ZII.  Public  Ministers. 

XIII.  Consuls. 

XIV.  Commissioners. 


CHAPTER   XL 

GENERAL  PROVISIONS. 

AXTIOLS  91.  Interoourse,  by  what  agents  conducted. 

92.  Minister's  or  consul's  nation,  and  consul's  or  commissioner's 

residence  defined. 
98.  Nations  forbidden  to  entertain  unofiSclal  negotiations. 
94.  Public  agents  forbidden  to  make  unofiSclal  negotiations  or 

communications. 
96.  Falsely  assuming  diplomatic  powers,  &c 

96.  Right  of  legation,  &o. 

97.  Obligation  to  receive  public  agents. 

98.  A  nation  may  refuse  to  receive  its  own  members. 

99.  Personal  objections. 

100.  Rank  or  status. 

101.  Conditions  may  be  imposed. 

102.  Conditional  reception. 
108.  Inconsistent  pretensions. 
104.  Several  missions. 

106.  List  of  family,  official  and  personal,  to  be  famished. 

106.  Secretary  in  case  of  absence,  &c,  of  chief. 

107.  Insignia  of  ofllce,  and  flag. 

108.  Exemption  from  liability  for  official  acts. 

109.  Emergencies. 

110.  Duty  to  enforce  exemption. 

111.  Interference  with  a  dispatch  to  or  from  a  public  agent. 
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Intercourse^  by  v>hai  agerUe  conducted. 

91.  The  agents  throngli  whom  the  intercourse  of  na- 
tions is  conducted  are : 

1.  Public  ministers ; 

2.  Consuls;  and, 

3.  Commissioners: 

And  they  are  herein  designated  as  public  agents. 

Minister's  or  consuls  naiion^  and  consuPs  <yr  com- 
missioTier^s  residence  defined. 

92.  The  terms  "nation  of  the  minister  or  consul," 
or  '^minister's  or  consul's  nation,"  as  used  in  this 
Code,  mean  the  nation  by  authority  of  which  he  is 
appointed,  without  regard  to  his  individual  national 
character. 

The  terms  "nation  or  country  of  the  consul's  or 
commissioner's  residence,"  mean  the  nation,  or  the 
state,  province  or  colony  of  a  nation,  within  the  terri- 
tory of  which  he  is  authorized  to  exercise  his  func- 
tions. 

NatioTis  forbidden  to  entertain  unofficial  negotia- 
tions. 

93.  No  nation  shall  entertain  negotiations '  affecting 
its  intercourse  or  relations  with  another,  through  or 
with  any  other  persons  than  public  agents  duly  ac- 
credited by  one  to  the  other ;  or  duly  accredited  by 
some  third  nation  offering  friendly  offices,  with  the 
consent  of  both.* 

*  It  is  ssid  to  be  the  settled  practice  of  the  United  States  to  hold  no 
priyate  interviews  with  persons  with  whom  it  cannot  hold  official  inter- 
views.   Danaf»  WhsaUm,  %  76,  note  41,  p.  181. 

*The  friendly  offices  of  the  representatives  of  third  powers  are  invoked 
in  case  of  war,  for  the  protection  of  individuals,  &c. ;  and  perhaps  pro- 
vision for  similar  offices  daring  peace,  in  exigencies,  such  as  absence,  &c., 
Bhoald  be  made. 

Public  agents  forbidden  to  make  unofficial  negotia- 
tions or  commiv/nicaMons. 

94.  Public  agents  must  make  no  communication  to 
the  people  of  the  nation  to  which  they  are  accredited. 
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intended  to  aflfect  the  action  of  its  government ;  *  nor 
enter  into  negotiation  tending  to  aflfect  international 
intercourse  or  relations,  with  any  persons  other  than 
those  duly  authorized  by  the  government.' 

^  The  act  of  an  envoy,  in  communicating  with  the  people  throngh  tlie 
press,  has  been  said  to  be  a  contempt  of  the  government.  1  Opinions  of 
U.  8.  Attorney  GeneraU,  74. 

^  It  is  for  each  nation  to  determine,  by  its  constitution  and  laws,  the 
department  of  government  in  which  the  administration  of  its  foreign 
afEairs  shall  be  vested. 

Falsely  assuming  diplomatic  powers^  &c. 

95.  No  person,  other  than  a  public  agent  mentioned 
in  article  91,  shall  assume  to  represent  a  nation  in  its 
intercourse  with  another  nation,  or  enter  upon  nego- 
tiations with  the  government  of  any  nation  other  than 
his  own,  intended  to  aflfect  its  intercourse  or  relations 
with  another. 

A  violation  of  this  article  is  a  public  offense. 

A  deputation,  addressing,  in  the  name  of  their  own  nation,  a  foreign 
sovereign,  on  the  relations  of  peace  and  war  between  the  two  countries, 
are  guilty  of  an  offense  against  the  law  of  nations.  Annual  Segitter, 
1858,  p.  11,  cited  in  Lcmrence'a  Wheaion,  p.  878,  note  116.  Such  acts  are 
considered  as  offenses,  also,  by  some  systems  of  municipal  law. 

Right  of  legation:,  &c. 

96.  Any  nation*  may  send  to  any  other  nation  as  many 
public  agents  of  any  class  mentioned  in  article  91,  as  it 
may  choose,'  subject  to  the  provisions  of  this  Title. 

*  It  is  unnecessary  to  explain  where  this  power  rests  in  the  case  of  con- 
federacies, or  vice-royalties  ;  because  these  provisions  apply  only  to  na- 
tions uniting  in  the  Code. 

-  Several  ministers  may  be  sent  by  one  nation  to  the  same  foreign  court. 
Lawrenc6*8  Wheaion,  p.  886. 

This  and  the  six  following  articles  are  suggested  by  the  rules  usual  I  y 
given  respecting  public  ministers  ;  but  are  thought  to  be  equally  appro, 
priate  in  their  application  to  all  classes  of  public  agents. 

Obligation  to  receive  public  agents. 

97.  Every  nation  is  bound  to  receive  public  agents 
of  other  nations,  ^except  as  otherwise  specified  in  this 
Title,  and  to  treat  them  as  herein  provided. 

By  the  existing  rule  of  international  law,  the  duty  to  receive  foreign 
ministers  is  of  imperfect  obligation.    Dana's  Wheaton,  §  297 ;    Kluher, 
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DraU  des  Gens,  §  176,  and  note  b ;  2  PhUlimore's  International  Law,  154  ; 
Fiare,  Nouveau  Droit  Intemationai,  yol.  2,  p.  548.  According  toffeffter, 
BtoU  International,  §  200,  there  is  no  obligation  but  that  of  courtesj. 

Bat  a  general  refusal  to  receive  any  envoy  renders  international  inter- 
course imx>o68ible ;  and  in  the  three  following  articles  are  enumerated  the 
cases  in  'which  a  refusal  should  be  allowable,  between  nations  that  are 
parties  to  this  Code. 

The  duty  to  receive  consuls  is  positively  declared  in  many  treaties, 
subject  only  to  the  right  of  a  nation  to  exclude  all  consuls  from  par- 
ticular places,  where  it  may  be  inconvenient  to  receive  the  consuls  of  any 
nation. 

A  nation  may  r^use  to  recevoe  its  ovm  rnembers. 

98.  A  nation  may  refuse  to  receive,  as  public  agents, 
persons  who  are  its  own  members,  at  the  time  of  such 
refusal. 

France  refuses  to  receive  her  own  citizens  as  ministers.  KlUher,  §  186, 
and  note  c.    So  do  Sweden  and  the  Netherlands. 

Objection  has  been  made  to  receiving  as  a  minister  one  who  was  for- 
merly a  member  of  the  nation,  but  has  been  naturalized  by  the  nation 
sending  him.  KWber,  %  186,  and  note  c.  It  has  been  suggested  that  in 
such  case  a  special  agreement  should  first  be  made.  Dana's  WTieaton, 
g  251,  note  187.  That  suggestion,  however,  should  hardly  be  followed. 
According  to  the  provisions  in  the  Chapter  on  National  Charagtbr  of 
Persons,  naturalization  would  effect  an  absolute  and  complete  change 
of  nationality. 

Consuls  are  often  chosen  from  among  the  members  of  the  nation  in 
which  they  are  to  reside ;  but  it  is  understood  to  be  the  existing  rule  that 
a  nation  may  refuse  to  receive  any  particular  person.  BluntscMi,  Droit 
International  Codifii,  §  248.  And  it  is  believed  that  a  uniform  rule 
applicable  to  all  age.nt8  of  public  intercourse,  such  as  is  suggested  in 
this  and  the  following  articles,  would  be  more  convenient. 

Personal  objections. 

99.  A  nation  may  refuse  to  receive,  as  public  agent, 
any  one  who  is  personally  objectionable,'  on  informing 
the  government  by  which  he  is  sent,  that  the  refusal  is 
for  personal  reasons ;  but  the  reasons  need  not  be  more 
particularly  stated.* 

*  2  PhiU.  Int.  Law,  149.  Several  cases  of  refusal  on  personal  grounds  are 
mentioned  in  KlOber,  §  187,  note  d  ;  DaTia'e  Wheaton,  §  251,  note  137. 

'  Dana's  Wheaton  {%  210)  allows  the  refusal,  if  the  motives  are  alleged. 
But  the  above  role  should  seem  to  be  sufficient. 

Jiank  or  status. 

100.  Mere   social  condition,  or  status,  of  a  person 
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sent  as  public  agent  by  one  nation  to  another,  is  not  a 
valid  reason  for  personal  objections,  within  the  mean- 
ing of  the  last  article. 

BhmtsMi,  §§  162  and  164,  note.  Wheatan  (Lawrence's  Ed.,  p.  886) 
states  that  usage  requires  the  interchange,  in  permanent  missions,  of 
persons  of  equal  rank.  It  is  submitted  that  this  should  not  be  recognized 
as  a  rule. 

Conditions  may  be  imposed. 

101.  A  person  whom  the  nation  might  refuse  to  re- 
ceive as  public  agent,  under  article  98  or  99,  may  be 
received  upon  conditions,*  to  be  accepted  or  rejected, 
as  the  nation  sending  him  may  determine. 

EaUeek'a  IrUemational  Law,  p.  185.  BlunUchU  (§§  167, 168)  says,  pro- 
priety requires  tliat  the  foreign  nation  should  be  preyiouslj  notified  of 
the  name  of  the  proposed  envoy,  and  if  no  objection  be  made  or  question 
raised  by  the  latter,  as  to  the  appropriateness  of  the  choice,  it  may  be 
inferred  that  there  are  none  ;  and,  after  an  envoy  has  been  received,  no 
objection  can  be  made  to  his  appointment  for  causes  which  existed  or 
which  might  have  been  known,  before  the  reception. 

It  seems  hardly  necessary,  however,  to  recognize  such  a  restriction. 

'  The  conditions  are  usually  the  waiver  of  immunities. 

Conditional  reception. 

102.  If  no  condition  is  expressed  at  or  before  the 
time  of  reception,  the  reception  is  unqualified,  and 
the  agent  is  then  entitled  to  all  the  privileges  of  his 
office. 

If  received  upon  condition,  the  agent  has  all  the 
privileges  of  his  office  not  expressly  excluded  by  the 
terms  of  his  reception. 

Inconsistent  pretensions. 

103-  111  the  cases  of  persons  claiming  powers  incon- 
sistent with  the  laws  or  policy  of  the  nation  to  which 
they  are  sent,  such  nation  may  require  their  powers  to 
be  defined,  and  reduced  to  satisfactory  limits. 

Eefftvr,  §  200 ;  HaUeck,  p.  185. 

Several  missions. 

104.  The  same  person  may  be  accredited  to  more 
than  one  nation  at  the  same  tilne ; '  but  in  such  case 
any  nation  may  for  that  reason  refuse  to  receive  him.' 
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>  Lawrence's  WheaUm,  p.  886,  and  note  128. 

'This  qualification  seems  necessary  for  the  case  of  unrecognized 
States  ;  and  others,  where  incompatibility  of  functions  may  arise. 

List  of  family^  official  aTid  personal^  to  he  fur- 
nisJied. 

105.  Every  public  agent,  on  being  received,  must 
furnish  to  the  government  receiving  him  a  list  of  the 
persons  composing  his  family,  personal  or  official,*  or 
attached  to  his  office,  and  must  thereafter  give  the  like 
notice  of  any  change  therein." 

The  government  may  refuse  to  recognize  them,  or  any 
of  them,  or  annex  conditions,  for  the  same  reasons  and 
in  the  same  manner  as  is  provided  in  articles  98-104. 

1  "  Suite  **  is  defined  in  article  119. 

^  This  article  is  suggested  by  the  proyision  in  the  consular  treaty  be- 
tween France  and  Austria,  Dec.  11, 1866,  (9  De  OUrci,  p.  669,  Art.  VI.) 
which  requires  consuls  at  the  head  of  consular  posts  to  give  such  list 
on  their  arrival.  The  time  qf  recognition  seems  more  appropriate  than 
that  of  arrival. 

Secretary  in  case  of  absence,  &c.,  of  cMtf. 

106.  Upon  the  recall,  death,  resignation  or  absence 
of  a  public  agent,  or  his  inability  to  discharge  the  du- 
ties of  the  office,  the  subordinate  who  becomes  charged 
with  the  affairs  of  the  office,  and  whose  official  char- 
acter'has  previously  been  made  known  to  the  govern- 
ment,* as  required  by  article  105,  has,  for  the  time  be- 
ing, the  powers  and  immunities  of  a  temporary  min- 
ister," or  of  his  chief,  if  the  chief  be  a  consul,*  or  other 
agent,  although  not  furnished  with  a  formal  letter  of 
credence  or  act  of  permission  as  such. 

*  The  previoiiB  communication  of  the  official  character  is  obviously  a 
proper  condition. 

*  For  this  rule,  as  to  ministers,  see  LawrvM^e  Wheaton,  p.  440,  note ; 
BlunUehU,  %  180.     Rank  is  not  affected. 

^  For  this  rule,  as  to  consuls,  see  the  convention  between  the  United 
States  and  Italy,  February  8,  1868,  16  U,  8.  Stat,  at  Large,  {Tr.,)  185, 
Art.  Vn.  The  treaty  between  France  and  Peru,  March  0, 1861,  Art.  ZLI. 
(8  De  Oiereq,  108,)  provides,  in  reference  to  cousuls,  that  the  officer  high- 
est in  rank  at  the  consulate  shall  act  ad  interim. 

Insignia  of  office,  arCAjlag. 

107.  A  public  agent  having  a  fixed  residence  or  place 
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for  exercising  his  functions,  may  put  over  the  outer 
door  of  his  official  residence  or  office  the  arms  of  his  na- 
tion, with  an  inscription  designating  its  character. 

And  he  may  raise  the  flag  of  his  nation  on  such 
building,*  or  on  any  vessel  where  he  is  exercising  his 
functions.* 

*  This  article  is  suggested  by  the  treaty  between  the  United  States  and 
Italy,  as  to  consuls.     15  U.  8.  Stat  at  X.,  (TV.,)  185.  Art.  V. 

*  The  above  treaty,  however,  does  not  allow  the  flag  to  be  raised  by  a 
consul  in  the  capital  of  either  country  when  a  legation  is  there. 

The  consular  convention  between  France  and  Brazil,  December  10, 
1860,  (8  De  Clereq,  153,)  gives  the  right  of  raising  the  flag  only  on  days  of 
public  solemnities,  national  or  religious.  See  also,  the  treaty  of  friend- 
ship, commerce  and  navigation  between  France  and  Peru,  March  9, 1861. 
Art.  XLIV..  8  De  Clereq,  198. 

To  similar  effect  as  the  above  is  the  consular  convention  between 
France  and  Austria,  Dec.  11, 1866,(92>tf  Clereq,  p.  669,)  which  gives,  how- 
ever, the  right  to  raise  the  flag  on  the  consular  mansion,  and  on  the  ves- 
sel in  the  port  in  which  they  may  be  exercising  their  functions. 

Exemption  from  liahilityfor  official  acts, 

108.  A  public  agent  is  not  subject  to  the  jurisdiction 
of  the  nation,  within  the  territory  of  which  he  resides 
or  exercises  his  functions,  for  official  acts  done  under 
the  direction  of  the  government  of  his  nation. 

Halleck  (p.  248)  states  this  rule  as  applicable  to  consuls.  Perhaps  it 
should  be  restricted  to  those  agents  who  have  been  expressly  received  by 
the  nation  in  which  they  exercise  their  functions.  See  Guide  Pratique 
dee  Coneulati,  vol.  1,  p.  10. 

Emergencies. 

109.  The  exemptions  or  immunities  mentioned  in 
this  Title  may  be  withdrawn  in  the  case  of  an  emer- 
gency affecting  the  existence  of  the  nation. 

Dana'e  Wheatan,  §  227,  note  129. 

Duty  to  enforce  exemption. 

110.  The  nation  within  whose  jurisdiction  a  public 
agent  is  entitled  to  enjoy  privileges  or  immunities,  is 
bound  to  enforce  them,  and  to  prevent  and  redress 
every  violation  thereof  committed  within  the  same. 

This  rule  is  drawn  from  the  authorities  applicable  to  ministers.  Hef- 
t0r.  §204. 
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Criminal  ponishment,  howeyer,  can  not  be  inflicted,  except  as  provided 
hy  the  law  of  the  place.  Heffter,  §  205,  p.  883.  Thus,  in  Commonwealth 
9.  De  Longchamps,  1  Dallas*  U,  8.  Supreme  Ct.  Rep.,  116,  the  court  re- 
fused to  imprison  the  defendant  for  an  assault  upon  a  secretary,  until  his 
sovereign  should  declare  that  the  reparation  was  satisfactory. 

By  the  rule  in  force  at  present,  this  obligation  is  said  to  be  imposed 
only  upon  the  nation  to  which  he  Is  sent ;  (Lawrence* s  WheatDn,  p.  421, 
note  141 :)  althoufrh  by  courtesy  a  nation  through  which  a  minister  is 
pasalng  will  usually  extend  protection. 

InteTference  with  a  dispatch  to  or  from  a  public 
agent. 

HI.  Any  person  whosoever  willfully  and  without  au- 
thority impeding  the  transmission  or  delivery,  or 
opening,  reading,  copying,  or  divulging  the  whole  or 
any  part,  of  the  contents  of  any  dispatch  sent  by  or  to 
a  public  agent,  is  guilty  of  a  public  offense. 
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Four  classes  qf  ministers. 

112.  Public  ministers  are  either : 

1.  Ambassadors;' 

2.  Envoys;* 

8.  Resident  ministers  ;  or, 

4.  Temporary  ministers,  otherwise  called  charges 
cP  affaires.* 

Lawrenc6*s  Wheaton,  p.  879 ;  BluntsehH,  Dr.  Intern.  OodiflS,  %  171 ; 
Congress  of  Vienna,  1815 ;  of  Aia-la-OTuxpelie,  1818/ 

1  This  class  includes  papal  legatees  and  nandos.  The  distinction,  stated 
in  the  books,  that  ambassadors  represent  the  person  of  the  soyereign  by 
whom  they  are  sent,  while  the  other  classes  of  ministers  represent  their 
principal  only  in  respect  to  the  particular  business  committed  to  their 
charge,  (Protocol  of  the  Congress  of  Vienna,  Art.  II.,)  seems  now  to  amount 
to  nothing  more  tiian  eAying  that  they  are  the  highest  class  of  public 
ministers.  Dignities  peculiar  to  their  rank  are  matter  of  etiquette,  not 
necessary  to  be  defined  in  a  Code. 

*  These  include  ministers  plenipotentiary,  envoys  ordinary  and  extra- 
ordinary ;  also,  the  internuncios  of  the  pope.    BluntsehH,  §  178,  note. 

'  Vattel  says,  that  the  secretary  of  the  embassy  (not  that  of  the  ambas- 
sador) having  his  commission  from  his  sovereign,  is  a  sort  of  public  min- 
ter.    But  it  is  hardly  necessary  to  recognize  this  as  a  fifth  class. 

Fiore  (Noun.  Dr.  Intern.,  vol.  2,  p.  612)  holds  with  some  others  to  the 
opinion  that  consuls  are  a  dass  of  diplomatic  officers,  but  this  is  rather  a 
dispute  about  name  than  function. 

Letters  of  credence. 

113.  A  public  minister,  sent  by  one  nation  to  an- 
other, must  be  furnished  by  his  own  government  with 
a  letter  of  credence,  addressed  as  provided  in  article 
114,  and  an  authenticated  copy  thereof  must  be  de- 
livered to  the  government  of  the  nation  to  which  he  is 
sent. 

La/iorenet^s  Wheaton,  p.  888. 

Letters^  how  issued. 

114.  Letters  of  credence  are  issued  by,  and  addressed 
to,  the  sovereign  or  chief  executive  officer  of  the  na- 
tion, for  the  ministers  of  the  first  three  classes ;  and 
by  and  to  the  minister,  or  other  officer  having  charge 
of  foreign  affairs,  for  those  of  the  fourth  class. 

Bluntschii,  g  185 :  Lawrenetfs  Wheaton,  p.  88a 
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Power  to  act  in  congress  or  cor^erence. 

115.  A  public  minister  sent  to  a  congress  or  confer- 
ence, must  be  furnished  with  a  letter  of  credence,  or 
oliier  documentaiy  evidence  of  his  powers,  to  be  ex- 
changed or  deposited  with  those  of  the  other  members 
of  the  congress  or  conference. 

Lamrenoe'»  WhuOan,  p.  888. 

JF^uU  power  to  negotiate  treaty. 

116.  A  public  minister,  authorized  to  conclude  a 
treaty,  must  be  furnished  with  written  authority  there- 
for, in  addition  to  his  letter  of  credence. 

Lawrence's  Wheaton,  p.  448. 

Notifying  arrival. 

117.  A  public  minister,  on  arriving  at  his  post,  must 
notify  his  arrival  to  the  minister,  or  other  offlc^er  hav- 
ing charge  of  foreign  affairs. 

The  mode  of  notification,  and  the  suboeqaeat  ceremonies  of  audience, 
differ  according  to  the  class  of  the  minister,  and  the  usage  of  tbe  govern- 
ment.    Lavtrenc^i  Wheatan,  p.  892  ;  BlunUchli,  §§  188,  189. 

Recognition  of  minister^  s  nxition  hy  reception. 

118.  The  reception  of  a  public  minister  is  a  recogni- 
tion of  the  government  by  which  he  is  sent. 

Sir  J.  Maekintosh*a  Works,  p.  747,  cited  in  Lawrence,  Commentaire  sur 
Wheaton,  p.  196 ;  BlunUchU,  §  169. 

WheaHon  sajs,  that  for  the  purpose  of  avoiding  recognition,  diplomatic 
•jT^nts  are  frequently  su Instituted,  who  have  the  powers  and  immunities 
of  ministers,  without  the  representative  character  or  honors.  Such  were 
Messrs.  Maaon  and  Slidell,  the  messengers  of  the  Confederacy,  who  were 
seised  on  board  the  Trent.  Lawrence's  Ed.,  p.  877,  note  118.  But  the  rule 
stated  in  the  text  is  the  l)etter  supported  by  reason.  There  cannot  be 
agents  without  a  principal. 

Official  and  personal  family . 

119.  The  persons  actually  employed  by  a  public  min- 
ister in  aid  of  his  diplomatic  duties,  or  in  bis  domestic 
service,  constitute  his  family,  official  or  personal. 

The  term  "  ofiSdal  family,"  as  here  used,  is  preferred  to  "  suite" 
Some  of  the  authorities  indicate  that  a  permanent  or  indefinite  employ- 
ment is  necessary,  to  entitle  the  employee  to  the  immunities  :  but  this 
seems  too  strict  a  rule.    It  would  sometimes  exclude  bearers  of  dispatches 
and  messengers. 


46  OUTLINES   OF  AN 

SECTION    II. 

BANK  OF  PUBLIC  HINI6TBBB. 

Abtiolb  120.  Classes. 

121.  Relation  between  courts. 

Classes. 

120.  Public  ministers  take  rank,  between  themselves, 
in  each  class,  according  to  the  date  of  the  official  noti- 
fication, to  the  government  to  which  they  are  sent,  of 
their  arrival  at  their  post. 

Protocol  of  the  Congress  of  Vienna,  19  March,  1815,  Art.  IV.,  quoted 
in  Lawrence's  Wheaion,  p.  880,  note.  This  rule  is  there  qualified  so  as 
not  to  affect  the  precedence  accorded  to  the  representatives  of  the  pope. 

Relation  between  courts. 

121.  No  distinction  of  rank  among  public  ministers 
arises  from  consanguinity,  or  family,  or  political  rela- 
tions between  their  different  sovereigns  or  nations. 

Protocol  of  the  Congress  of  Vienna,  1815,  Art.  VI. ;  Wheaton,  Elem. 
Tnt,  Law,  pp.  980, 886. 
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Abticle  122.  Powers  defined  by  instructiona. 

128.  Issue  of  passports. 

124.  Authentication  of  documents. 

125.  Communications,  when  to  be  in  writing. 

126.  Termination  of  powers. 

127.  Death. 

128.  Recall.' 

120.  Contingent  negotiation  in  case  of  death,  deposition  or 
abdication. 

180.  Suspension  of  powers  pending  recognition. 

181.  Withdrawal. 

182.  Dismissal. 

188.  Assigning  reasons. 

184.  Preventing  personal  intercourse. 

185.  Ratification  of  old  letter  of  credence. 
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Powers  defined  by  instructions. 

122.  The  powers  of  a  public  minister  are  such  as 
are  given  him  by  his  own  nation  *  subject  to  the  pro- 
visions of  this  Code. 

The  nation  to  which  he  is  accredited  cannot  re- 
quire him  to  disclose  his  instructions. 

*  The  miniBtere  of  all  classes  accredited  to  one  government  often  unite  in 
a  collective  capacity  for  acts  of  courtesy,  and  the  expression  of  common 
opinion ;  but  they  have  no  authority  except  in  their  individual  functions. 
BlufUiMi,  however,  (§  182,  note,)  regards  the  corp%  diplomatique  as  the 
germ  of  the  future  orf^anization  of  the  world. 

Issue  of  passports. 

123.  A  public  minister  may  give  passports  to  mem- 
bers of  his  own  nation,  but  to  no  others.* 

It  is  hardly  desirable  that  the  system  of  passports  should  be  retained, 
except  to  afford  certificates  of  national  character,  and,  therefore,  none 
should  be  issued  to  foreigners  even  hy  leave  or  sufiferance,  as  has  been 
done.    See  Lawrence*s  Whsaton,  p.  889,  note  126. 

'  As  provided  in  the  articles  on  PcLStporU  and  Safe  CondueU  and  Effect 
of  Pauports,  in  Section  I.,  respecting  Rights  of  Bksidbncb,  of  Chapter 
XXV.,  entitled  Pebsoital  Rights  of  Fobeigners. 

Authentication  of  documents. 

124.  Public  ministers  and  their  secretaries  of  lega- 
tion may  receive  or  authenticate,  for  use  in  their  re- 
spective nations,  such  documents,  besides  those  spe- 
cially provided  for  by  this  Code,  as  they  may  be 
authorized  to  receive  or  authenticate  by  the  laws  and 
regulations  of  their  nations  respectively. 

Communications^  when  to  be  in  writing. 

125.  A  minister,  or  other  officer  in  charge  of  foreign 
affairs,  may  require  a  copy,  to  be  left  with  him,  of  any 
document  or  written  paper,  the  contents  of  which  a 
public  minister  reads  or  otherwise  makes  known  to 
him. 

Dana*s  Wheatan,  g  219,  note  128.  It  may  be  thought  better  to  provide 
that  either  party  may  require  any  ofiScial  commnnication  to  be  reduced 
to  writbig. 

Termination  of  powers. 

126  The  i)Owers  of  a  public  minister  are  terminated, 
either : 
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1.  By  death; 

2.  If  appointed  for  &  fixed  term,  by  the  expiration 
of  the  term  ; ' 

3.  If  serving  temporarily,  by  the  resumption  of 
duty  by  his  chief,  or  by  appointment  of  a  new  chief ; 

4.  If  the  only  object  of  the  mission  was  special,  by 
its  fulfillment  or  final  failure  ; 

6.  By  recall  by  his  own  nation ; 

6.  By  the  death,'  deposition,*  or  abdication  of  the 
sovereign,*  by  or  to  whose  nation  *  he  is  accredited  ;  to 
the  extent  provided  in  article  129,  and  no  further  ; 

7.  By  a  change  in  the  dynasty  or  the  form  of  gov- 
ernment of  either  nation ; 

8.  By  his  voluntary  withdrawal,  as  provided  in 
article  131 ; 

9.  By  his  dismissal  by  the  nation  to  which  he  is 
accredited,  in  the  cases  provided  in  article  132 ;  or, 

10.  By  his  transfer  from  one  class  to  another  of 
those  mentioned  in  article  112. 

1  In  this  and  the  next  case,  a  formal  recall  is  annecessarf. 

*  Lawrence'9  Wheaton,  p.  429.  BlunUchU,  §  281,  says,  that  death  does 
not  annul  the  letters  of  credence,  although  it  is  osaal  to  renew  them. 

*  Lawrence's  WheaUm,  p.  480,  note  145. 

^  No  such  rule  applies  in  case  of  the  succession  to  the  chief  execntiye 
office  of  a  republic.    Lawrence's  Wheaton,  p.  480,  note  145. 

*  A  change  in  the  ministry  of  foreign  afEairs  does  not  affect  the  powers 
of  temporary  ministers  accredited  to  such  ministry.    BluntechU,  g  288. 

Fiore,  (Nouv.  Dr.  Intern. ,  vol.  2,  p.  628.)  says,  that  the  powers  termin- 
ate by  nomination  to  other  functions  incompatible  with  those  of  minis- 
ter ;  but  this  should  be  left  to  be  treated  as  a  ground  of  dismissal. 

Death. 

127.  On  the  death  of  a  pnblio  minister,  the  secre- 
tary of  his  legation,  or  in  the  absence  or  inability  of 
such  secretary,  the  minister  of  some  other  nation 
should  place  seals  upon  his  effects,  for  the  benefit  of 
those  interested,  and  take  charge  of  his  body,  for  its 
interment  or  conveyance  home. 

In  case  of  their  failure  to  do  so,  the  nation  to  which 
he  is  accredited  must  undertake  these  duties. 
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By  the  existing  role,  the  local  aathorities  do  not  interfere  except  in 
case  of  necessity ;  ffaUeek's  Int.  Law,  p.  1335,  §  84 ;  and  then  only  for  the 
protection  of  the  eflfects,  &c    BhinUehU,  §  240. 

HecalL 

128.  When  a  nation  recalls  its  public  minister  by  a 
letter  of  recall,  an  authenticated  copy  thereof  must 
be  delivered  to  the  authority  *  to  which  he  was  accred- 
ited. 

Lawrence's  Wheaton,  p.  488.  Letters  of  recall  are  not  always  sent,  in 
case  of  recall  on  account  of  niptare  of  friendly  relations.  Fiore,  J^ouv. 
Dr,  Intern.,  toL  2,  p.  681. 

1  To  the  sovereign,  or  to  the  minister  of  foreign  affairs.  See  Arti- 
cle 114. 

Contingent  negotiation  in  case  of  deaths  deposition 
of  abdication, 

129.  In  case  of  the  death,  deposition  or  abdication 
of  the  sovereign  by  or  to  whose  nation  a  public  minis- 
ter is  accredited,  the  powers  of  the  minister  to  enter 
into  new  stipulations  cease ;  but  negotiations  already 
commenced  may  be  continued,  subject  to  subsequent 
ratification  or  rejection. 

This  mle  is  from  LawreikM'e  Wheaton,  p.  438,  extended  so  as  ta  include 
the  case  of  deposition. 

Fiare,  {Nouv.  Dr.  Int.,  vol.  2,  p.  629,)  says,  that  it  is  only  the  ministers 
of  the  first  two  classes  whose  powers  are  saspended  by  the  death  of  the 
sovereign.  The  charge  d'affaires,  being  accredited  by  the  ministers  of 
foreign  affairs,  can  continue  his  functions  even  after  the  death  of  the 
sovereign.  Bat  the  true  distinction  should  seem  to  be  between  the 
functions  which  are  continuous  in  their  nature,  and  those  which  are  not 
continuous.  The  minister  may  still  intervene  for  the  protection  of  his 
countrymen,  and  may  issue  passports  and  the  like. 

Suspension'  cf  powers  pending  recognition. 

130-  When  the  powers  of  a  public  minister  are  ter- 
minated by  a  change  in  the  dynasty  or  form  of  govern- 
ment of  the  nation  by  or  to  which  he  is  accredited,  he 
may  remain  at  his  post  until  opportunity  is  allowed 
for  determining  the  question  of  recognition  of  the  new 
government ;  and  in  the  meantime,  he  is  entitled  to  the 
immunities  of  a  public  minister,  if  he  assumes  no 
powers. 

Laierenee^e  Wheaton,  p.  878,  note  117  ;  HdUeek,  p.  2S7,  %  37.  And  see 
BluntechH,  §  2d0 ;  Dana*s  Wheaton,  %  209,  note  121. 
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Withdrawal. 

131.  A  public  minister  may  at  any  time  declare  his 
mission  terminated,  by  notifying  his  withdrawal  to  the 
authority  *  to  which  he  was  accredited. 

He  is  responsible  only  to  his  own  nation  for  a  breach  of  duty  or  in- 
structions in  this  respect. 

*  To  the  Boyereign,  or  to  the  mlniBter  of  foreign  affairs.  See  Article 
114. 

Dismissal. 

132.  A  nation  may  dismiss  a  public  minister  accred- 
ited to  it  by  another  nation  : 

1.  When  his  nation  has  violated  this  Code,  or  any 
special  compact ;  or, 

2.  For  any  personal  objection  by  reason  of  which  the 
reception  of  a  minister  may  be  refused,  according  to 
articles  99  and  100. 

Assigning  reasons. 

133.  A  nation  dismissing  a  public  minister  must  as- 
sign the  reason  thereof  to  the  nation  by  which  he  was 
sent. 

If  they  are  personal,  it  is  suflBicient  to  state  the  fact, 
without  mentioning  particulars,  according  to  article 
99, 

Preventing  personal  intercourse. 

134.  Upon  dismissing  a  public  minister,  a  nation 
may,  if  its  own  safety  appears  to  require  it,  forbid  all 
intercourse  with  him. 

Orotim,  Bk.  2,  c.  18,  §  4  ;  Kent's  CommeTUaries,  vol.  1,  p.  39.  Article 
142  safficientlj  provides  for  his  safe  return. 

Ratification  of  old  letter  of  credence. 

135.  If  upon  a  termination  of  the  powers  of  a  public 
minister,  in  cases  under  article  126,  he  is  authorized  to 
continue  as  a  minister  to  the  same  nation,  whether  in 
the  same  class  of  ministers  or  not,  a  formal  notification 
that  his  letter  of  credence  is  ratified  is  equivalent  to  a 
new  letter  of  credence. 

The  rale  already  applied  in  some  cases,  is  in  substance  the  same  as  that 
above  9tared. 
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SECTION    IV. 

nCHUNITIKS  OF  PUBLIC  MIHISTSRa. 

AXTicliB  186.  Right  of  passage. 
187.  138.  Passage  daring  war. 

139.  Exemptions  of  person  and  property. 

140.  Duration  of  exemptions. 
141, 142.  Exceptions  as  to  exemptions. 

148.  Dwelling-house. 

144.  Family,  official  and  personaL 

145.  Servants. 

146, 147.  Waiver  of  privileges. 
148.  Property  in  trade. 
140.  Returning  minister. 

150.  Domicil. 

151.  Jurisdiction  of  his  own  nation. 

152.  High  crimes. 

153.  Arrest  of  criminal  act. 

154.  Right  to  punish  family. 

155.  Taxes. 

166.  Importations. 

157.  Bearers  of  dispatches. 

158.  Reparation  for  violence  to  property. 

Right  of  passage. 

136.  Every  public  minister  has  the  right  *  of  passage, 
with  his  family,  official  and  personal,  through  the  ter- 
ritory of  every  nation  with  which  his  own  nation  is  at 
peace,  so  far  as  may  be  necessary  to  enable  him  to 
.reach  his  official  destination;  but  the  line  of  transit 
may  be  prescribed  by  the  nation  though  whose  territory 
he  may  pass  at  its  option." 

*  See  2  PhiU.  Int.  Law,  186-189.  The  general  principle  was  acknowl- 
Mged,  while  the  limitation  here  stated  was  insisted  upon,  by  the  govern- 
raent  of  France,  in  the  case  of  Mr.  Soule,  in  1854.  See  Correspondence, 
Lawre7ic€*8  Wheat&n,  p.  422,  note ;  Holbrook  v.  Henderson,  4  8andford*$ 
UV(W  York)  Rep.,  631. 

»  EaOeck,  Intern.  Law,  p.  234. 

J^assage  during  war. 

137.  If  the  nation  through  whose  territory  the  right 
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of  transit  is  desired  be  at  war,  the  minister  must  first 
obtain  from  it  a  safe  conduct  or  passport. 

I'his  rule  is  from  Ealleek,  p.  232,  extended  so  as  to  require  tlie  authority 
to  be  obtained  eren  where  his  own  nation  is  not  one  of  the  belligerents. 

The  same. 

138.  A  public  minister  who  enters  the  territory  of  a 
nation  at  war,  without  obtaining  the  authorization  re- 
quired by  the  last  article,  or  departs  from  the  line  pre- 
scribed for  his  transit,  may  be  arrested  and  conducted 
to  its  frontier. 

^a/Ztfdk,p.234. 

Exemptions  of  person  and  property. 

139.  The  person  *  of  a  public  minister  within  the  ter- 
ritory of  the  nation  to  which  he  is  sent,  or  within  that 
through  which  in  going  or  returning  he  passes  in  the 
usual  course,  and  the  movables  in  such  territory  be- 
longing to  him,  or  in  his  ofllcial  charge,'  are  exempt 
from  the  jurisdiction  of  such  nation,  subject  to  the  ex- 
ceptions mentioned  in  this  Title. 

The  formalities  requisite  for  his  unofficial  acts  are 
subject  to  the  same  rules  as  those  of  other  persons.' 

>  Jurisdiction  is  excluded,  though  neither  his  person  nor  his  personal 
property  is  touched  by  the  suit.  Magdalena  Co.  «.  Martin,  2  Ellin  d;  Ellis 
Bep.,  94.  The  right  of  the  minister  of  the  Netherlands  at  WaHhlngtoa 
to  decline  to  testify  was  admitted  by  the  United  States  ;  and  on  their  ap- 
plication to  his  government,  the  latter  declined  to  instruct  him  to  appear. 
Dana's  Wheaton,  §  225.  note  125. 

*  E.  g.f  the  archives  of  his  mission.  Torladd  v.  Barrazo,  1  MUeic*  {Penn- 
iylvania)  Bep,,  878 ;  Holbrook  o.  Henderson,  4  Sandford's  {New  York) 
Rep.,  632. 

*  It  is  proposed  by  this  to  abolish  the  existinsf  rule  that  in  transactious 
relating  to  his  movables,  {Heffter,  Droit  Intern.,  %  42 ;  KlUber,  Droit  des 
Gene,  §  209,)  or  his  personal  rights  or  relations,  a  ]  ublic  minister  is  not 
bound  to  adopt  the  formalities  required  by  any  other  nation  than  that 
by  which  he  is  accredited.  1  FoAix  Droit  International  Prive,  p.  41G, 
no.  210. 

Duration  of  exemptions. 

140.  The  exemption  to  which  a  public  minister  is  en- 
titled in  respect  of  his  person,  property  and  family, 
official  and  personal,  commences  from,  the  time  wh^n 
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the  nation  from  which  the  exemption  is  claimed  has 
notice  of  his  character/  and  continues  with  his  powers 
until  his  death,*  or,  in  other  cases,  until  a  reasonable 
time  has  elapsed  after  his  powers  have  terminated," 
except  as  provided  in  the  next  two  articles. 

'  Thus,  if  he  is  a  reeident  at  the  time  of  his  appointment,  his  exemp- 
tion dates  from  the  time  of  the  receipt  of  his  credentials.  KlUber,  %  d03, 
note  f . 

*  Attorney  Qeneral  v.  Kent,  1  Hurhtane  dk  GoUman*»  Rep.,  12 ;  Magda- 
lena  Go. «.  Martin,  3  EUU  d  Ellis'  Hep.,  114,  hj  Lord  Campbell.  C.  J. 

*In  Torlad6  «.  Barrazo,  1  Miles'  {Pennsylvania)  Rep,,  S79,  twenty-two 
days  were  considered  a  reasonable  time.  Some  anthorities,  however,  state 
that  his  personal  property  is  not  exempt  after  the  termination  of  his 
powers.  McvrUn^s  Law  of  Nations,  Bk.  VII.,  ch.  5,  g  8,  Ck>bbet's  Trans- 
lation, 1705. 

Exceptions  as  to  exe^nptions. 

141.  Upon  a  change  in  the  dynasty  or  form  of  gov- 
ernment, or  the  death,  deposition  or  abdication  of  the 
sovereign  of  the  minister's  nation,  and  an  exclusive 
recognition  of  the  new  government  by  the  nation  to 
which  a  public  minister  is  accredited,  the  courts  of 
such  nation  have  jurisdiction  to  compel  the  delivery  to 
Ms  successor  of  such  archives  of  his  mission,*  and 
other  property  in  his  official  charge,  as  may  be  found 
within  its  territory. 

^See  TorIad6  v.  Barrazo,  1  MXM  {Prnnsyhania)  Bep.,  878,  where  the 
court  aToided  a  decision  on  this  point. 

The  same. 

142.  The  nation  to  which  a  public  minister  is  accred- 
ited may  fix  a  reasonable  time  from  the  termination  of 
his  powers,  at  the  end  of  which  the  exemptions  to 
which  he  is  entitled  shall  cease. 

EaXUek,  p.  d86. 

Dwelling-Tiouse. 

143.  The  actual  dwelling-house  of  a  public  minister 
is  exempt  from  the  jurisdiction  of  the  nation  to  which 
he  is  sent,'  but  can  not  be  used  as  an  asylum,  except 
for  the  protection  of  members  of  his  nation*  against  in- 
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vasions  of  rights  secured  to  them  by  this  Code,  or  by 
special  compact,  or  for  the  protection  of  members  of  a 
nation  on  whose  behalf  his  friendly  offices  are  interposed. 

»  a  PhiU.  Intern,  Laic,  pp.  193, 210  ;  Lawrences  Wheaton,  p. 400  ;  United 
States  t).  Jeffers,  4  Cranch*B  U.  8.  Circuit  Court  Rep.,  p.  704.  Other  ini 
movables  of  a  minister  are  not  exempt.    2  PhiU.  Int.  Law^  p.  192. 

'  2  PhiU.  Int.  Law,  pp.  211-213.  A  crime  committed  in  a  minister':-! 
hotel,  by  a  person  not  belonging^  to  his  f&milj,  official  or  personal,  al 
thouj^h  by  a  member  of  his  nation,  is  within  the  jnrisdictiou  of  th<' 
nation  to  which  he  is  sent.  Case  of  Mitchencoff,  X.  8(A.  Joum.,  56.  Thv 
right  of  asylum  is  denied  in  general  terms  by  2  Fcelix,  Dr.  Int.  Prive,  p. 
293,  §  576  ;  Heffler,  §  63. 

Perhaps  the  office  should  be  also  included. 

Family^  official  and  personal. 

144.  The  members  of  the  family,  official  and  person- 
al, of  a  public  minister,  are  exempt  from  the  jurisdic- 
tion of  the  nation  to  which  he  is  sent,  or  through  tlie 
territory  of  which  they  pass  in  company  with  him,  to 
the  same  extent  as  is  his  person. 

Servants, 

145.  The  last  article  does  not  extend  to  a  person 
taken  into  the  service  of  the  minister,  and  belonging  to 
a  nation  by  the  law  of  which  such  person  is  incapabU* 
of  making  such  contract  of  service,  or  prohibited  from 
making  it. 

9  Opinions  of  U.  8.  Attorneys-Oeneml,  7.  The  absence  of  such  a  pro- 
vision would  enable  the  minister  to  employ  "  any  discontented  wife,  .  .  . 
rebellious  child,  .  .  .  the  soldiers  of  a  garrison,  .....  the  sailors  from 
a  ship,  .  .  .  or  a  felon." 

Waiver  of  privileges. 

146.  The  privileges  of  a  puljlic  minister,  and  of  suoli 
of  his  official  family  as  are  appointed  by  the  direct  ar 
tion  of  the  government  which  he  represents,  can  not  l)t^ 
waived  by  him,  except  so  far  as  to  submit  to  the  juris- 
diction of  a  foreign  nation  in  matters  not  involving  an 
interference  with  his  person  or  personal  property. 

Taylor  v.  Best,  14  Comfj[ion  Bench  Rep.,  487 ;  2  PhiU.  Int.  Law,  197 ; 
United  States  f>.  Benner,  Baldwin's  Rep.,  234. 

The  same. 

147.  The  privileges  of  the  family,  official  and  per- 
sonal, of  a  public  minister  can  not  be  waived  by  any  or 
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them ;  but  may  be  waived  by  him,*  except  as  other- 
wise declared  in  article  146. 

2  PhiU.  Int,  Law,  196. 

» 1  Falw,  Dr.  Intern,  Privi,  p.  417,  note  b. 

Property  in  trade. 

148.  The  property  of  any  member  of  the  family  of  a 
public  minister,  invested  in  trade,  is  subject  to  the 
jurisdiction  of  the  nation  within  whose  territory  it  is 
situated. 

.  This  exception  to  the  general  rule  of  immonity  does  not  extend  to  min- 
isters  themselveB.     See  Taylor  v.  Best,  14  Oomman  Bench  Rep.,  487. 

Returning  minister. 

149.  The  nation  of  a  public  minister  can  not  deprive 
him  of  his  privileges  as  a  returning  minister,  without 
his  consent. 

In  Torladd  «.  Barrazo,  1  Milef^  {Pennsylvania)  Rep,,  866,  385,  it  was 
held,  that  the  institution  of  an  action  of  trover  to  recover  the  archives 
of  the  mission,  by  the  chargi  of  a  newly  recognized  govern meui  against 
his  predecessor,  did  not  ipeo  facto  divest  the  defendant  of  such  privilege. 

Domicil. 

150-  The  domicil  of  a  public  minister  is  not  changed 
by  his  appointment,'  or  by  any  of  his  acts  done  while 
his  powers  continue.' 

'  This  rule  applies  to  the  case  of  a  person  domiciled  at  the  time  of  his 
appointment  in  the  territory  of  the  nation  to  which  he  is  accredited. 
Westlake,  Private  Intern.  Law,  %  47 ;  Attorney-General  v.  Kent,  1  Hurl" 
ttone  &  CoUman's  Bep.,  12. 

^FaOix,  Dr.  Int.  Privi,  vol.  I.,  p.  418,  §  211 ;  Heath  v.  Samson,  14  Bea- 
van's  B^.,  441. 

Jurisdiction  of  his  own  nation. 

.  No  person,  by  reason  of  being  a  public  minister, 
or  a  member  of  the  family  of  a  public  minister,  is 
exempt  from  the  jurisdiction  of  the  nation  of  which 
he  is  a  member,  except  to  the  extent  of  freedom  from 
arrest  on  civil  process. 

Eigh  crimes. 

152  In  case  of  the  commission  of  a  high  crime  by  a 
public  minister,  or  by  one  of  his  family,  in  a  foreign 
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country,  the  nation  in  whose  territory  the  offender  is 
found,  may  compel  him  to  leave  it ;  and  may  use  any 
degree  of  force  necessary  to  secure  his  departure. 

Laun-enee^s  WhecUan,  p.  395;  2  FoBlim,  Dr,  ItU,  Prive,  §  576,  p.  298; 
Beffter,  §  206. 

Arrest  of  criminal  act. 

153.  Any  person  or  nation  may  arrest  any  act  of 
criminal  violence  on  the  part  of  a  public  minister,  or 
any  of  his  family ;  and  may  use  any  force  necessary 
to  prevent  the  commission  of  such  act. 

2  PhiU.  Int,  Law,  p.  186 ;  United  States  o.  Liddle,  2  WaihingUnCB  U.  8. 
Circuit  GauH  Bep,,  p.  206 ;  United  States  v.  Ortega,  4  Id.,  687 ;  Lawrence's 
WTieaion,  p.  895.  ' 

Right  to  punish  family. 

154.  A  public  minister  has  no  power  to  inflict  crimi« 
nal  punishment  upon  any  of  his  family  ;  but,  with  the 
consent  of  the  nation  in  whose  territory  he  is,  he  may 
use  any  necessary  force  to  send  home  any  of  them 
charged  with  crime. 

See  HaUeek,  p.  220. 

Taxes. 

155.  It  is  the  duty  of  a  public  minister  to  pay  taxes 
and  assessments  imposed  upon  his  property  for  its 
benefit ;  *  but  this  duty  can  not  be  enforced  by  any  na- 
tion whatever,  by  means  of  any  process  against  his 
person,'  nor  by  the  nation  to  which  he  is  sent,  by 
means  of  any  process  against  such  of  his  property  as 
is  exempt  from  its  jurisdiction.* 

*  Recent  treaties  g^ive  eonwU  a  more  liberal  exemption.  See  Prelim- 
inary Note  to  Section  IV.  of  next  Chapter. 

•  1  Twiea,  Law  of  NaHom,  §  208. 
»i(f.;  Zii»tfr,§205. 

Importations. 

156.  A  public  minister  is  entitled  to  import  articles 
for  the  use  of  himself  and  his  family,  official  and  per- 
sonal, to  a  reasonable  extent,  free  of  duty. 

See  Lawrence's  Wheaion,  p.  416 ;  Attorney-General  e.  Thornton,  1  Jf<^- 
LeUancTs  Rep.,  pp.  600,  607. 
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It  Ib  sometimes  said,  that  lie  may  be  required  in  the  first  instance  to  pay 
the  duty,  bat  that  it  can  not  be  enforced  by  seizure  or  legal  process. 
This,  however,  does  not  seem  reasonable. 

Bearers  of  dispatches. 

157.  Bearers  of  dispatches  to  or  from  a  public  min- 
ister, provided  with  passports,  or  other  evidence  of  their 
character,*  have  the  same  privileges  as  members  of  his 
family  accompanying  him,  for  such  length  of  time  as 
may  be  necessary  to  enable  them  to  perform  their  du- 
ties as  such." 

' Hefftsr,  %20^ 

*  Lawrenee^s  Whsatan,  p.  417  ;  2  PhiU.  Int.  Law,  196,  §  18(5. 

Reparation  for  violence  to  property. 

158.  The  nation  within  whose  jurisdiction  an  act  of 
violence  is  committed  upon  the  exempt  property  of  a 
public  minister,  is  bound  to  make  reparation  therefor, 
although  done  by  a  person  who  was  at  the  time  igno- 
rant of  its  character. 

In  United  States  v.  Hand,  2WaMngUm*B  U.  B,  OircuU  Ct,  Bep,,  p.  435, 
it  was  held,  that  an  attack  upon  a  minister's  house  is  not  a  crime  hy  the 
law  of  nations,  unless  the  aggressor  knew  that  it  was  the  domicil  of  the 
miuister.  Such  ignorance  would  be  no  excuse  for  an  assault  upon  his 
person.  United  States  «.  Liddle,  2  Id.,  210  ;  United  States  v.  Ortega,  4 
Id,,  587 ;  United  States  o.  Benner,  1  Baldmn*B  Rep,,  284  To  the  con- 
trary,  BsffUr^  %  204 ;  YaXUCt  Lawvf'NaUons,  Bk.  IV.,  eh.  XVII.,  §  82. 
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CHAPTER    XIIL 

CONSULS. 

Sbotion  I.  General  provisions. 
II.  Authorization. 

III.  Powers. 

IV.  Immunities. 


SECTION    I. 

OBNEBAL  FB0YI8I0NS. 

Abticle  159.  "Consul"  defined. 
160.  Classes  of  consuls. 

''  Consvl "  defined. 

159.  A  consul  is  an  agent  appointed,  by  authority  of 
one  nation,  to  reside  within  the  territory  of  another 
nation,  for  the  purpose  of  facilitating  commerce.  The 
word  ''  consul,"  as  used  in  this  Code,  designates  any 
person  empowered  to  exercise,  for  the  time  being,  the 
consular  functions. 

Classes  of  consuls. 

160.  The  various  classes  of  consuls,  and  their  relative 
rank  and  powers,  are  fixed  by  their  respective  nations. 

It  is  hardly  necessary  to  define  in  this  Code  a  fixed  scheme  of  classifi- 
cation for  consular  officers,  any  further  than  the  distinctions  between 
principal  and  subordinate  officers,  and  between  temporary  and  perma- 
nent officers,  are  recognized  in  the  following  Articles : 

The  consular  body  in  France  is  composed  of  :  1.  Consuls-General  ;  2. 
Consuls  of  the  first  and  second  class  ;  3.  Consular  pupils,  (eU^es  consuls.) 
8e&  Report  of  Mr.  Bigelow,  Feb.,  1864,  quoted  in  United  States  Consular 
Beguiations,  (1868.)  p.  179,  note. 

By  the  United  States  Consular  Regulations,  (1870,^  Art.  I.,  f  1,  the  Con- 
sular  service  of  the  United  States  consists  of  the  foilowinf?  officers  * 
Agents  and  Consuls  General ;  Consuls  General  ;  Vice-Consuls  General 
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Deputy  ConsulB  General ;  Gonsals;  Vice-Confluls ;  Deputy  Consuls  ; 
Consular  Agents  ;  Commercial  Agents ;  Vice-Commercial  Agents  ;  Con- 
sular Clerks  ;  and  Office  Clerks. 

Agents  and  Consuls  General,  Consuls  General,  Consuls  and  Comfner- 
cial  Agents,  are  full,  principal  and  permanent  Consular  Officers,  as  dis- 
tinguished from  subordinates  and  substitutes. 

Deputy  Consuls  and  Consular  Agents  are  Consular  Officers  subordinate 
to  such  principals,  exercising  the  powers  and  performing  the  duties  within 
'the  limits  of  their  Consulates ;  the  former  at  the  same  ports  or  places, 
and  the  latter  at  ports  or  places  different  from  those  at  which  such  prin- 
cipals are  located. 

Vice-Consuls  General,  Vice-Consuls  and  Vice-Commercial  Agents  are 
CooBular  Officers  who  are  substituted  temporarily  to  fill  the  places  of 
ConsulB-General,  Consuls  or  Commercial  Agents,  when  they  are  tempora- 
rily absent  or  relieved  from  duty. 

Consular  Clerks  are  recognized  by  the  Act  of  Congress,  June  20,  186i, 
13  U.  8.  8t<a.  at  L.,  p.  139,  §  2.  The  class  of  Office  Clerks  is  authorized 
only  in  unsalaried  Consulates. 

The  class  of  Consular  Pupils  is  recognized  by  the  consular  convention 
between  the  United  States  and  France,  Feb.  23, 1853,  10  U.  8.  Stat,  at  L., 
{Tt.,)  114,  121  ;  by  which  convention,  and  by  that  between  France  and 
Brazil,  Dec.  10,  1860,  (8  De  Clereq,  153,  Art.  II.,)  it  is  provided  that  Con- 
sular pupils  shall  enjoy  the  same  privileges  and  immunities  of  the  per- 
son as  Consuls,  &c. 

Commercial  Agents  are  peculiar  to  the  service  of  the  United  States, 
and  seem  to  be  employed  in  lieu  of  Consuls,  either  for  reasons  of  con- 
venience in  the  formalities  of  appointment ;  or,  to  avoid  the  necessity  of 
recognizing  a  de  facto  government,  by  requesting  an  exequatur.  U.  8. 
ConnUar  Beffulaticqa,  (1868,)  pp.  156-8. 

By  Article  169,  the  immunities  of  Consuls  would  be  confined  to  those 
holding  an  exeqiuiiwr, 

'*  By  whatever  name,"  says  EaUeck,  (InUm,  Law,  p.  241,  §  3,)  '*  these 
officers  are  designated,  their  powers  and  duties  in  Christian  countries  are 
essentially  the  same." 
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SECTION    II. 

▲XTTHOBIZATION    OF   CONSULS. 

Abticlb  161.  DxLtj  of  nations  to  receive  consuls- 
162.  Exclusion  of  consuls. 
168.  Forbidding  consuls  to  engage  in  business. 

164.  Appointment  of  subordinates. 

165.  Commission  required. 

166.  Formal  act  of  permission  required. 

167.  Exception  as  to  temporary  consuls. 

168.  Notifying  appointment  to  local  authorities. 

169.  Notifying  permission. 

Duty  of  nations  to  receive  consuls. 

161.  Any  nation  may  appoint  consuls  in  all  the  ports, 
cities  and  places  of  any  other  nation  ;  subject  to  the 
right  of  the  latter  to  exclude  the  consuls  of  all  nations 
whatever*  from  places  where  it  may  not  be  convenient 
to  recognize  such  officers." 

Convention  between  the  United  States  and  Italy,  Feb.  8, 1868, 15  U.S. 
Stat,  at  L.,  {Tr„)  185.  Art.  I. ;  and  other  treaties  of  the  United  States. 

Consular  convention  between  France  and  Austria,  Dec.  11,  1866,  9  Ds 
Clercq,  669,  Art.  I. 

Treaty  of  friendship,  commerce  and  navigation  between  France  and 
Honduras,  Feb.  22,  1866,        Art.  XIX.,    7  De  Clereq,  p.  10. 

New  Granada,  May  15,  1856,  '*    XXIIL,  7  Id.,  102. 

And  other  treaties  of  France. 

>  By  this  provision,  the  nations  uniting  in  this  Code  would  not  be  ex- 
eluded  from  any  ports  in  other  such  nations  to  which  consuls  from  any 
nations,  whether  parties  to  the  Code  or  not,  are  admitted.  This  is  the 
principle  of  the  treaties. 

*  Exclusion  in  case  of  war  is  provided  for  in  Book  Second  of  this  Code. 

Exclusion  of  consuls. 

162.  A  nation  may  withdraw  its  permission  from  the 
consuls  of  all  nations  whatever,  at  any  place,  upon 
communicating  the  reasons  for  so  doing  to  the  nations 
parties  to  this  Code,  whose  consuls^  are  thereby  ex- 
cluded. 

Suggested  by  the  treaty  of  friendship,  commerce  and  navigation  be- 
tween France  and  Peru,  March  9, 1861,  Art.  XXX.,  8  De  Clereq,  193. 
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Forbidding  constUs  to  engage  in  business. 

163.  A  nation  may  at  any  time  forbid  consuls  re- 
ceived by  it  to  engage  in  business. 

The  French  law  forbids  the  consals  of  France  to  carry  on  any  businesB, 
and  it  shonld  seem  proper  to  reserve  the  right  to  a  nation  receiving  con- 
suls to  impose  similar  restrictions.  Guide  Pratiqus  des  ConmlcUs,  vol. 
1,  p.  86. 

Appoini/merU  of  BubordiTwies. 

164.  A  nation  may  authorize  its  consuls/  resident 
within  the  territory  of  another  nation,  or  its  public 
ministers "  accredited  thereto,  to  appoint  vice-consuls, 
and  other  subordinate  or  temporary  consular  officers, 
and  to  remove  the  same.' 

^  Convention  between  the  United  States  and 
France,    Feb.  23,  1863,        Art.       V.,  10  U,  8.  Stat,  at  A,  ( JV.,)  114. 
Italy,        Feb.    8,  1868,  "     VIIL.  15  Id.,  (TV.,)  185. 

Belgium,  Dec.    5, 1868,  "     VllL,  (T.  8.  Cms.  22^'^.,  (1870,)  T  500. 

Consular  convention  between  France  and 

Austria,      Dec.  11,  1866,  Art.  VII.,  9  De  Glercq,  p.  669. 
Portugal,  July  11,  1866,    "       IV.,  9  Id,,  582.    . 
*  Treaty  of  friendship,  commerce  and  navigation  between  France  and 
Peru,   March  9,  1861,   8   De  Clercq,  193  ;    Instructions  to  Diplomatic 
Agents  of  UnUed  States,  Art.  XXIV. 

'  The  power  of  removal  is  not  found  to  be  expressly  sanctioned  in  the 
books  ;  but  it  seems  proper  that  the  tenure  of  such  subordinate  otBcers 
should  be  subject  to  the  pleasure  of  the  appointing  power. 

Commission  required, 

165-  -A.  consul  must  produce  a  suitable  commission 
from  the  authority  by  which  he  is  appointed. 

2  PhUlimore,  Intern.  Law,  pp.  240,  241. 

The  commissions  of  vice-consuls  and  consular  agents,  appointed  by  a 
consul  or  consul-general,  are  issued  by  the  latter,  according  to  the  treaty 
between  the  United  States  and  Italy,  Feb.  8. 1868,  15  U.  8.  Stat,  at  L., 
{Tr.,)  185,  Art.  VIII. 

FormaZ  act  of  permission  required. 

166.  A  consul  can  perform  no  official  act  until  he  has 
received  *  from  the  nation  of  his  residence  a  formal  act 
of  permission.*  Such  permission,  when  issued,  must 
be  free  of  charge.' 

'  HaOeek,  Int.  Law,  p.  242,  §  4  J  BluntsMi,  DroU  Int.  Cod.,  §  246,  note. 

Treaty  between  the  United  States  and  Honduras,  July  4,  1864, 13  U.  S, 

Stat,  at  L.,  699,  Art.  X.     The  United  States  Consular  Regulations,  (1868,) 


62  OUTLINES   OF  AN 

pp.  189, 190,  on  this  point,  Banction  his  acting  as  commercial  agent,  by 
consent  of  the  local  authorities,  before  receipt  of  his  exequatur, 

*  Exequatur.  2  Phill.  Int.  Law,  241.  This  is  in  various  forms  in 
different  countries.     Lamrence'a   Wfienton,  p.  423,  note  143. 

The  more  common  fonn  of  exequatur  in  u»»e  in  France,  England,  Spain, 
Italy,  tlie  United  States,  Brazil,  &c.,  is  by  letters  pat<*nt  sijrned  by  the 
executive  head  of  the  nation,  and  countersigned  by  the  minister  of 
foreign  affairs.  In  other  countries,  as  in  Russia  and  Denmark,  the  con- 
sul simply  receives  notice  that  he  is  recognized,  and  that  the  necesHary 
orders  have  been  given  .to  the  local  authorities  at  his  residence.  In 
Austria,  exequatur  is  simply  written  upon  liis  commission,  and  authenti- 
cated by  the  Emperor's  seal.    Ouide  Pratique  des  GonmUUSt  vol.  1,  p.  134. 

The  exequatun  of  French  consuls  are  asked  for  and  sent  to  their  des- 
tination by  the  French  minister  accredited  to  the  nation  of  the  consul's 
residence.     Guide  Pr,  des  Cons.,  vol.  1,  p.  135. 

*  By  the  general  usage,  exequaturs  are  issued  free  of  charge.  They  are 
required  to  be  furnished  free  of  charge,  by  the  treaty  between  the  United 
States  and 

Italy,  Feb.     8, 1868,  Art.   II.,  15  U.  8.  Stat,  at  Large,  (Tr.,)  185. 

Denmark,         April  26, 1826,    '*     IX.,   8  id..  342. 

France.  Feb.  23,  1853,   "        1.,  10 id.,  (Tr.,)  115.     See  8  id.,106. 

Belgium,  Dec.    5,  1868,    "      II.,    U.  8.  Cons.  Reg.,  (1870.)  t  500. 

NewGranada,  M«y    5.  1850,    "      II.,   10  U.  8.  Stat,  at  L..  900. 

Portugal  imposes  the  same  charge  as  is  required  by  the  nation  of  the 
consul  in  question.  England,  Italy,  Spain  and  Brazil  impose  charges 
rang'iig  from  forty  to  four  hundred  and  fifty  francs.  Ouide  Pr.  des  Cons., 
vol   1,  p.  138. 

Exception  as  to  temporary  consuls, 

167.  The  last  two  articles  do  not  apply  to  subordinate 
officers  temporarily  acting  in  the  cases  authorized  by 
article  106. 

The  French  rule  requires  an  exequatur  for  the  consular  agents  commis- 
sioned by  consuls,  but  not  for  consular  pupils,  chancellors,  interpreiers, 
clerks,  or  other  .secondary  officers,  nor  for  temporary  incumbents  dis- 
charging the  functions  of  the  office  during  vacancy.  Guide  Pratique  di  m 
Consulats,  vol.  1,  p.  137. 

Notifying  appointmertt  to  local  avXhorities, 

168.  A  consul/  on  arriving  at  his  post  or  receiving 
his  commission  there,  must  notify  his  appointment  to 
the  authorities  of  the  city  port  or  place  constituting 
his  district. 

'  The  appointment  of  a  deputy  consul  or  consular  agent  must  be  noti- 
ned  to  the  local  authorities  of  the  place  where  he  is  to  act.  W^ithout 
their  recognition  of  his  appointment,  it  would  be  improper  for  a  deputr- 
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consul  to  communicate  officially  with  them.     United  Statei  Consular 
Regulations,  (18680  p.  154. 

Notifying  permission. 

169.  A  consul  receiving  a  formal  act  of  permission, 
must  notify  the  same  to  the  authorities  mentioned  in 
the  last  article/ 

Prom  the  time  of  such  notification  only,  he  is  entitled 
to  the  immunities  provided  in  this  Chapter." 

1  The  treaty  of  friendship,  commerce  and  navigation  between  France 
and  Peru,  March  0, 1861,  Art.  XXX.,  (8  De  Chrcq,  198,)  requires  that  con- 
suls, vice-consuls,  or  simple  consular  agents,  must  also  notify  their  ap- 
pointment to  the  local  autborities  of  the  place  of  their  exequatur.  It  is 
the  usage  of  some  governments  to  give  this  notice  to  the  local  autbori- 
ties themselves,  so  that  the  consul  is  not  charged  with  the  duty.  Chiide 
Pr.  des  dms.,  vol.  1,  p.  135. 

'  On  the  exhibition  of  the  exequaiur,  consuls  shall  enjoy  the  rights, 
prerogatives  and  immunities  which  are  granted.  Convention'  between 
the  United  States  and  Italy,  Feb.  8,  1868,  15  U,  8,  Stat,  at  Large,  185. 
Art.n. 


SECTION    III. 

F0WER8  OF  CONSULS. 

Abticlb  170.  Powers  conferred  or  defined  by  this  Code. 

171.  Protection  of  members  of  friendly  natioxL 

172.  Non-contentious  jurisdiction. 
178.  Other  powers  may  be  conferred. 

174.  Certified  copies  of  consular  acts. 

175.  Authority  presumed. 

176.  Protection  of  rights,  and  complaints  against  wrongs. 

177.  Diplomatic  character. 

178.  Termination  of  powers. 

179.  Powers  not  terminated  by  change  of  government. 

Powers  conferred  or  defined  by  this  Code. 
170-  A  consul  has  power : 

1.  In  reference  to  deserters,  in  the  cases  and  to  the 
extent  mentioned  in  Section  II.  respecting  Extradi- 
tion OF  Desertebs,  of  Chapter  XVIII.,  entitled  Ex- 
tradition ; 

2.  In  reference  to  the  administration  of  estates,  in  tho 
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cases  and  to  the  extent  mentioned  in  Chapter  XXVI., 
entitled  Riohts  of  Property  ; 

3.  In  reference  to  wrecks,  in  the  cases  and  to  the  ex- 
tent memtioned  in  Chapter  XXVII.,  entitled  Wrecks  ; 

4.  In  reference  to  marriage,  in  the  cases  and  to  the  . 
extent  mentioned  in  the  Chapter  entitled  Marriage, 
of  the  Title  respecting  The  Condition  of  Persons,  in 
Part  v.,  concerning  Private  Rights  of  Persons  ; 

5.  In  reference  to  the  sale  of  ships  and  adjustment  of 
average,  in  the  cases  and  to  the  extent  mentioned  in 
the  article  entitled  AutTwrizmg  Sale  of  Wrecked  Prop- 
erty^ in  Chapter  XXVII.,  concerning  Wrecks  and  in 
the  article  respecting  Consvlar  Power^  in  Chapter 
XXXIV.,  entitled  General  Average  ; 

6.  In  reference  to  judicial  proceedings  affecting  mem- 
bers of  his  nation,  in  the  cases  and  to  the  extent  men- 
tioned in  the  article  respecting  Power  of  consuls  to  ap- 
pear for  members  of  his  nation^  in  the  Title  concern- 
ing Judicial  Power,  of  Part  VI.,  entitled  Adminis- 
tration OF  Justice  ;  and, 

7.  In  reference  to  controversies,  order  and  discipline 
oh  board  ship,  in  the  cases  and  to  the  extent  mentioned 
in  the  article  respecting  Judicial  power  of  consuls j  in 
the  Title  concerning  Judicial  Power,  of  Part  VI.,  en- 
titled Administration  of  Justice. 

Protection  of  members  of  friendly  nation, 

171.  A  consul  may  exercise  the  powers  mentioned  in 
the  last  article,  for  the  protection  of  the  rights  of  per- 
son and  property  of  members  of  any  friendly  nation 
whatever,  which  has  no  public  agent  at  the  same 
place. 

Guide  Pratiqtie  des  ConmkUs,  vol.  1,  p.  876. 

The  power  does  not  extend  to  ordinary  notarial  acts. 

Non-contentious  jurisdiction. 

172.  A  consul  has  power,  subject  to  such  qualilica> 
tions  as  may  be  contained  in  the  laws  or  instructions 
of  his  government,  to  take  and  authenticate,  at  any 
place  within  his  district : 

1.  Affidavit  and  depositions  by  any  inmate  of  a  ship 
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of  Ms  nation,  or  by  any  member  of  his  nation  and  af- 
fidavits and  depositions  by  any  person  whatever,  af- 
fecting the  Interests  of  a  member  of  his  nation  ; ' 

2.  Contracts,  transfers,  orbther  instruments  to  which 
a  member  or  domiciled  resident '  of  his  nation  is  a 
party ; 

3.  Wills  made  by  members  of  his  nation,  or  which, 
by  the  provisions  of  this  Code,  may  be  made  according 
to  the  law  of  such  nation  ; 

4.  Contracts  and  transactions  by  or  between  any 
parties  whomsoever,  which  relate  to  property  situated 
or  transactions  to  be  had  within  the  jurisdiction  of  the 
consul's  nation; 

5.  Protests,  declarations,  and  other  notarial  acts 
affecting  his  nation,  or  members,  or  ddmiciled  residents 
thereof,  such  as  a  notary  public  within  his  nation  may 
perform  ;  *  and  also, 

6.  To  execute  commissions,*  issued  out  of  the  courts 
of  his  nation,  for  taking  the  testimony  of  witnesses 
within  his  district ;  and  for  this  purpose  he  shall  have 
the  right  to  call  upon  the  local  authorities  of  his  dis- 
trict to  compel  the  attendance  of  witnesses  and  their 
depositions. 

The  first  four  sabdiviBions  are  eaggested  by  treaties,  of  which  the  fol- 
lowing  will  serve  as  examples.  The  provision  in  the  treaty  between  the 
United  States  and  Italy,  on  this  subject.  (15  U.  8.  Stat,  at  L.,  (TV.,)  185, 
Art.  X.,)  is  to  the  following  effect : 

Consuls-general,  consuls,  vice-consuls  and  consular  agents  may  take,  at 
their  offices,  at  their  private  residences,  residence  of  the  parties,  or  on 
board  ship,  the  depositions  of  the  captains  and  crews  of  vessels  of  theii 
own  country,  of  passengers  on  board  of  them,  and  of  any  other  citizen  or 
subject  of  their  nation.  They  may  also  receive,  at  their  offices,  conform- 
ably to  the  laws  and  regulations  of  their  country,  all  contracts  between 
the  citizens  and  subjects  of  their  country,  and  the  citizens,  subjects,  or 
other  inhabitants  of  the  country  where  they  reside,  and  even  all  contracts 
between  the  latter,  provided  they  relate  to  property  situated  or  to  busi- 
ness to  be  transacted  in  the  territory  of  the  nation  to  which  su(^  consular 
officer  may  belong. 

Article  VII.  of  the  consular  convention  between  France  and  Portugal, 
July  11,  1866,  (9i>«  CUrcq,  582,)  provides  that: 

Consuls  and  their  deputies  may  take,  at  the  consulate,  or  at  the  resi- 
dence of  the  parties,  or  od  board  vessels,  declarations  and  other  acts 
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which  the  masters,  crew  and  servants,  passengers  and  members  of  their 
nation  wish  to  make  or  perform,  including  testaments,  and  all  other  nota- 
rial acts  and  contracts  of  every  nature. 

It  also  provides,  that  such  acts  shall  be  drawn  up  in  the  form  required 
by  the  laws  of  the  state  of  which  the  consul  is  a  member,  subject,  how- 
ever, to  compliance  with  all  the  formalities  required  by  the  law  of  the 
country  where  the  act  is  to  receive  its  execution  ;  while,  if  the  act  has  for 
its  object  a  transaction  affecting  movables  situated  in  the  country  where 
the  consul  resides,  it  ought  to  be  drawn  up  in  the  forms  required  and 
according  to  the  provisions  of  the  law  of  that  country. 

By  the  consular  convention  between  France  and  Austria,  11  December, 
1866,  (9  De  Clercg,  p.  669,  Art.  IX.,)  the  acts  and  tcansactions  which  consuls 
may  thus  take  are  defined  somewhat  differently,  as  including  declarations 
which  masters  of  vessels,  &c.,  and  members  of  their  country  wish  to 
make ;  also  all  testamentary  dispositions  by  members  of  their  nation,  and 
all  other  acts  of  civil  right  which  concern  them  ;  also  simple  acts  conven- 
tional between  one  orciore  of  their  own  nationality  and  other  persons  of 
the  country  in  which  they  reside. 

The  consulai*  convention  between  France  and  Brazil,  December  10, 1860, 
(8  De  Olercq,  168,  Art.  VI.,)  provides,  that  when  these  transactions  relate 
to  real  property  situated  within  the  country,  a  competent  notary  public 
shall  be  called  in  to  unite  in  the  authentication,  and  to  sign  the  same 
together  with  the  clerk  or  consular  agent,  in  order  to  render  the  act 
valid.  See  United  States  Oomular  Begulatums,  (1870,)  ^  83,  and  treaties 
in  Appendix  No.  1. 

>  United  States  Consuiar  BegvkOions,  (1870,)  1 238. 

*  Since  the  law  of  the  domicU  may  sometimes  apply  to  the  transaction, 
the  rule  should  be  extended  to  include  the  acts  of  domiciled  residents. 

*  United  States  Consular  Regulations,  (1868,)  p.  280. 

*  It  is  stated  in  the  United  States  Consular  Begulations,  (1870,)  T  308, 
that  "in  such  cases  the  consular  officer  does  not  act  in  his  quality  of  an 
Agent  of  the  Federal  Government,  but  simply  as  a  citizen  of  the  United 
States  whose  local  position  and  character  render  him  available  to  his  fel 
low-citizens  for  such  services  as  might  have  been  rendered  by  a  private 
Individual." 

This  method  of  taking  depositions,  in  a  foreign  country,  has  always 
been  familiar  practice  in  the  courts  of  Admiralty ;  and  it  should  seem 
proper  to  extend  the  power  to  all  courts  authorized  by  the  consul's  nation. 

Some  of  the  States  of  the  American  Union  have  made  provision  by  law 
for  the  taking  of  depositions,  to  be  used  in  suits  pending  in  other  States 
by  bringing  the  deponent  within  the  operation  of  their  own  statute 
against  perjury ;  and  national  comity  seems  to  require  the  enactment  of 
similar  provisions  in  all  countries. 

Other  powers  may  be  conferred. 

173.  A  nation  may  authorize  its  consuls : 
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1.  To  issne  passports '  to  its  own  members,  but  to 
no  others ; 

2.  To  sanction  and  verify  the  emancipation  of 
minors;'  and, 

3.  To  do  any  other  act  consistent  with  the  provisions 
of  this  Code,  or  special  compact,  for  the  facilitation  of 
commerce ;  the  promotion  of  the  lawful  interests  of  his 
nation,  and  those  of  its  members  or  domiciled  resi- 
dents ;  and  the  protection  of  property  bearing  its 
national  character  ;  subject,  however,  to  the  control  of 
the  nation  in  which  the  consul  resides. 

'  As  provided  in  the  articles  on  PassporU  and  Safe-condueU,  and  JSffect 
ofPcutpoTtB,  in  Section  1,  as  to  Rights  of  REsmsNCB,  of  Chapter  XXV., 
entitled  Pebsonal  Eights  of  Fobsigksbb. 

By  the  American  role,  this  power  is  not  exercised  by  consuls,  except 
in  the  absence  of  a  public  minister.  And  this  comports  with  the  original 
usage.  HaUeek,  p.  252,  §  16.  BlunUcUit  however,  (§251,  note,)  thinks 
the  consul  the  most  appronriate  of  all  officers  to  be  vested  with  the 
power. 

<  Bluntschli,  %  266. 

Certified  copies  of  consular  acts. 

174.  A  copy  of  any  instrument  which  was  made  or 
authenticated  by  virtue  of  the  consular  powers,  when 
certified  *  to  be  a  copy  by  the  consul,  under  his  official 
seal,  is  admissible  before  all  tribunals  and  officers  as 
sufficient  primary*  evidence  of  the  original. 

Translations  into  the  language  of  the  nation  of  the 
consul's  residence "  of  any  such  instruments,  or  of  offi- 
cial documents  of  his  own  nation,  of  every  nature, 
certified  in  like  manner  to  be  translations,  are  in  like 
manner  admissible  within  the  nation  of  his  residence, 
and  with  the  same  effect. 

*  Consular  convention  between  France  and 

Portugal,  July  11,1866,  Art. VII..  9  De  CUrcq,  p.  582. 
Austria,    Dec.  11,1866    "    IX.,    9  Jd.,  669. 
And  other  French  treaties. 

*  The  consular  convention  between  France  and  Portugal,  July  11, 1866, 
(9  De  OUreq,  p.  582,  Art.  IV.,)  and  the  treaty  between  the  United  States 
and  Italy,  (15  U.  Stat,  at  X.,  (2V.,)  185,)  make  such  certified  copies  evi- 
dence equaUy  with  the  originals. 

See,  also,  treaty  of  friendship,  commerce  and  navigation  between  France 
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and  Peru,  March  9. 1861.  Art.  XXXIX.,  8  De  GUrcq,  198  ;  and  the  con. 
sular  convention  between  France  and  Brazil,  December  10,  1860,  8  D/ 
Clercq,  p.  153,  Art.  VI. 

Tbe  French  treaties  contain  a  provision,  that  in  case  of  doubt  arising  as 
to  the  authenticity  of  a  certified  copy  of  such  transaction,  the  consular 
oflScer  must  permit  its  comparison  with  the  original,  on  the  request  of 
any  person  interested,  and  allow  him  to  be  present  at  such  comparison. 

*  By  the  treaty  between  the  United  States  and  Belgium,  December  5. 
1868.  Art.  IX.,  (CT.  8.  Cons.  Beg.,  (1870,)  1  500,)  the  original  and  copies  of 
such  official  documents,  when  duly  authenticated,  are  made  receivable  as 
legal  documents  in  the  courts  of  justice  of  each  of  the  countries.  But  it 
does  not  seem  advisable  to  extend  the  rule  so  far. 

Authority  presumed, 

175.  Consular  acts  are  presumed  to  be  authorized, 
by  the  instructions  of  the  consuls,  until  the  contrary 
appears. 

Protection  of  rights^  and  complaints  against  vyrongs. 

176.  A  consul  may  apply  to  the  authorities,  whether 
judicial  or  executive,  within  his  district,  upon  any  in- 
fraction of  the  provisions  of  this  Code,  or  special  com- 
pact between  the  two  nations,  affecting  his  nation  on  a 
subject  within  the  scope  of  his  powers  ;  *  or  affecting  its 
members  or  domiciled  residents ; '  or  for  the  purpose 
of  protecting  the  interests  of  such  nation  or  per- 
sons. 

If  protection  and  redress  cannot  be  thus  obtained, 
and  there  is  no  public  minister  of  such  nation  ac- 
credited to  the  government  of  the  country,  whether  a 
nation  or  a  colony  or  transmarine  province,*  in  which 
he  resides,  he  may  for  the  same  purposes  address  such 
government  directly. 

Convention  or  treaty  between  the  United  States  and  Italy,  February  ^ 
1868.  15  TJ.  8.  Stat  at  Z.,  {Tr.,)  185,  Art.  IX. 

See  United  8tates  Consular  Eegulations,  (1S70,)  1  31,  and  treaties  in 
Appendix  No.  1. 
Consular  convention  between  France  and 

Austria,    Dec.  11,  1866,  Art.  VIII.,  9  De  Clercq,  p.  669. 
Brazil,      Dec.  10,  1860,     "        IV.,  8  Id.,  p.  153. 
Portugal,  July  11, 18G6,    "        VI.,  9  Id.,  p.  582. 
The  two  latter  containr  a  further  provision,  that  the  consuls  shall  have 
the  right  to  take  all  steps  which  they  may  judge  necessary  to  obtain  full 
and  prompt  justice. 
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See,  alao,  treaty  of  friendsliip,  commerce  and  navigation  between 
Prance  and  Peru,  March  9, 1861,  8  De  Clercq,  198,  Art.  XL. 

'  He  has  not  general  power  to  yindicate  the  prerogatives  of  his  nation  ; 
e.  g.,  to  interx>ose  a  claim  on  its  behalf  in  a  court  of  prize,  for  a  violation 
of  its  neutral  territory.  The  Anne,  8  Wheatm's  U,  8.  Supreme  Ot.  Rep., 
p.  435. 

'  He  may  intervene  in  court  for  the  protection  of  the  interests  of  mem- 
bere  of  his  nation,  without  special  authority.  Bello  Corrunnes,  6  Wheaton's 
V.S.  Sup.  Ct.Bep.,  152;  London  Packet.  1  Masm's  U,  S,  Girc.  Ct.  Bep., 
14;  Robson  t>.  The  Huntress,  3  WaUaee  Jr.'a  U.  S,  Oirc.  Ot  B&p.,  59. 

*  This  right  to  address  the  governor  of  a  colony  or  transmarine  prov- 
ince, is  authorized  by  treaty  between  the  United  States  and  the  great 
pashalics  of  the  Turkish  empire ;  and  by  a  recent  treaty  between  the 
United  States  and  the  Netherlands,  Aug.  26, 1862,  10  W.  3.  Stat,  at  Large, 
(TV.,)  66.  And  an  extension  of  the  rule  to  other  European  nations  is  sug- 
gested in  UiiUed  States  Consular  Regulations,  (1868,)  pp.  85,  36. 

Apart  from  such  a  rule  as  this,  the  consul,  in  case  of  grave  difficulties 
arising  between  him  and  any  authorities  of  the  nation  of  his  residence, 
is  limited  to  protesting,  and  should  meanwhile  remain  in  his  ordinary 
functions,  and  await  instructions  from  his  government.  Guide  Pratique 
dee  Consuiafs,  vol.  1,  p.  149. 

DiploToatic  cTiardcter. 

\T1.  A  consul  has  no  other  diplomatic  powers  than 
those  mentioned  in  this  Section. 

United  States  Consular  Regulations,  (1870,)  pp.  147,  148  ;  Ealleek,  p. 
342,  §  5;  The  Anne,  3  WheaUm's  U.  S.  Supreme  Ct.  Rep.,  485. 

By  the  United  States  Instructions  to  Diplomatic  Agents,  (§  28,)  consuls 
are  under  the  direction  of  the  minister  or  cTiargi  d'affaires  of  the  United 
States,  in  the  country  where  they  respectively  reside ;  and  in  the  transac- 
tion of  their  official  duties  they  can  only  address  the  government  of  that 
country  through  such  officer.  Several  treaties,  however,  recognize  the 
right  to  address  the  government  directly  in  some  cases.  See  note  3,  to 
the  last  article. 

BluntsehH,  (§  260,)  regards  consuls  as  diplomatic  agents  when  charged 
with  watching  the  execution  of  conmiercial  treaties,  or  with  reporting  on 
the  state  of  the  country  where  they  reside,  kc,  Ac. 

Termifiaiion  qf  powers. 

178.  The  powers  of  a  consul  are  terminated,  either : 

1-  By  his  death ; 

2.  If  appointed  for  a  fixed  term,  by  the  expiration  of 
the  term ; 

3.  If  serving  temporarily,  by  the  resnmption  of  dnty 
by  his  chief,  or  by  appointment  of  a  new  chief ; 

4.  By  the  revocation  of  his  appointment  by  the  na- 
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tion  or  authority  by  which  it  was  made,  and  notice 
thereof  to  the  consul,  to  the  nation  of  his  residence, 
and  to  the  local  authorities  ; 

5.  By  his  voluntary  withdrawal  at  any  time,  and 
notice  thereof  to  the  nation  of  his  residence,  and 
to  the  local  authorities ;  or, 

6.  By  revocation  of  the  permission  granted  by  such 
nation,  and  notice  thereof  to  the  consul,  and  to  his  na- 
tion/ 

*  If  the  reftsons  are  personal,  and  for  which  permission  to  act  might 
have  heen  refused,  according  to  Article  99,  it  is  sufficient  to  state  the  fact, 
without  mentioning  particulars. 

Treaty  or  Convention  between  the  United  States  and 

France,  February  23, 1853,  Art.  I.,  10  U.  8.  Stai.  at  X.,  992. 

Tlie  Netherlands,  January  23,  1855,    •'  III.,  10  Id.,  1160. 
New  Granada,       May  4,1860.    "    II.,  10  Jd.,  900. 

And  see  note  to  Article  1135. 

Exclusion  in  case  of  war  is  provided  for  in  Book  Second  of  this 
Oode. 

Powers  not  terminated  by  change  of  government. 

179.  Notwithstanding  a  change  in  the  government  of 
either  nation,  or  a  cessation  of  diplomatic  intercourse/ 
the  powers  of  a  consul  continue  until  revoked  as  pro- 
vided in  the  last  article. 

*  See  QuidA  Pr.  dM  Gona.,  v.  1,  p.  149. 

Consuls  not  being  representatives  of  the  nation,  their  functions  may 
be  continued  in  such  cases. 


SECTION    IV. 

DOCnHITIBS  OF  CONSULS. 

As  to  their  immunities  generaUy,  consuls  may  be  considered  as  of  three 
classes : 

1.  Those  who  neither  owe  aUegianoe  to,  nor  have  a  domicil  in,  the  na- 
tion of  their  residence ; 

2.  Those  who  do  not  owe  allegiance  to,  but  have  a  domicil  in,  anch  na- 
tion ;  the  existence  of  a  domicil  being  indicated  either  by  previous  voluu- 
tary  residence,  or  by  engaging  in  trade  or  holding  property  ;  and, 

8.  Those  who  both  owe  allegiance  to,  and  have  a  domicil  in,  such  na- 
tion. 
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MaUeek,  withoat  defininffr  these  classes  bo  precisely  as  to  avoid  am- 
bigaitj  in  some  cases,  states  the  existing  doctrine  of  exemption  as 
follows: 

Those  who  owe  no  allegiance,  hold  no  real  property,  engage  in  no  bu^i- 
nees,  and  have  no  domicil  in  the  country,  have  the  personal  exemptions 
and  disabilities  of  aliens  who  are  mere  sojourners. 

Those  who  hold  real  estate,  engage  in  business,  and  have  a  fixed  resi- 
dence,are  considered  as  foreigners  domiciled  ;  and  the  consular  privileges 
do  not  extend  to  their  property  or  trade  so  as  to  change  its  national 
cbaracter. 

Those  who  owe  allegiance  can  claim  no  exemptions  enjoyed  by  others 
in  virtue  of  alienage,  but  are  entitled  to  those  which  pertain  to  the  office 
and  are  necessary  for  the  performance  of  its  duties,  unless  they  are  ex- 
cluded Jby  conditions  imposed  in  the  exequatur. 

In  view  of  this  classification,  and  the  fact  that  the  ground  of  consular 
immunity  Ib  simply  the  facilitation  of  the  consular  functions,  the  follow, 
ing  provisions  are  framed  to  prescribe  an  uniform  rule  of  personal  immu- 
nities in  whatever  can  affect  the  exercise  of  consular  functions,  subject 
only  to  such  exemptions  as  may  be  created  by  the  conditions  imposed  in 
the  exeqtuOur  ;  while,  on  the  other  hand,  in  all  that  does  not  hinder  the 
exercise  of  consular  functions,  such  as  taxation,  searches  of  papers  not 
belonging  to  the  affairs  of  the  consulate,  attendance  as  witnesses  within 
a  convenient  distance,  consuls,  of  whatever  class,  are  left  to  the  rules 
applicable  to  their  private  status,  whether  that  of  transient  foreigners,  of 
domiciled  foreigners,  of  property  owners  and  traders,  or  of  members 
owing  allegiance. 

This  is,  substantially  ,the  doctrine  which  was  declared  by  Art.  XVI.  of 
the  treaty  between  the  United  SUtes  and  Sardinia,  (1838,)  8  U.  8.  Stat,  at 
i.,  p.  518. 

Larger  immunities  have  been  secured  by  special  compact  in  the  case  of 
non-Christian  powers.  Some  of  the  earlier  treaties  exempted  consuls 
from  payment  of  duties  on  goods  brought  in  for  use  of  their  houses  and 
families.  Treaty  between  the  United  States  and  Algiers,  1795,  1815  and 
1816,  8  Cr.  S,  Stat,  at  X.,  186,  227,  and  247. 

The  usual  provision  of  the  treaties  is  to  the  effect  that  if  consuls  exer- 
cise commerce,  they  shaU  be  subjected  to  the  same  laws  and  usages  to 
which  private  individuals  of  their  nation  are  subject  in  the  same  place. 

Treaty  between  the  United  States  and 

Hanover,  (1840,)  Art.       VI.,  8  U.  8.  Stat,  at  X.,  656. 

Hanover,  (1846,)  "  IX.,  9  7d.,  (2V.,)  60. 

New  Granada,        (1846,)  "  XXXII.,  9  /d.,  (TV.,)  94. 

Prussia,  (1799,)  "      XXV..  8  id.,  176. 

Prussia,  (1828,)  "  X..8/d.,  382. 

RussU,  (1832,)  "       VIII.,  8  Jd.,  448. 

Austria,  (1848,)  "  IV.,  9 /d.,  (!ZV..)  154. 

The  Two  Sicilies,  (1845,)  "       VIII.,  9  Id,,  (TV..)  18. 

Hawaiian  Islands,  (1849,)  "  X,  9  Id.,  (Tr.,)  181. 
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Treaty  betweeen  the  United  States  and 

Austria.      (1829.)  Art.    X..  8  U.  8.  Stat,  at  L„  400. 
Portugal,    (1840.)    "       X.,8/d.,664. 
Sardinia,     (1838.)     "     XV.,  8 /d.,  518, 
modified  by  adding  "  to  which  private  individuals  of  their  nation  are 
subject  in  the  same  place,  in  respect  of  their  eommercial  transactiaiu.** 

The  treaty  between  the  United  States  and  France,  1858.  (10  (T.  8.  Stat 
at  L.,  (TV..)  114,  Art.  II.,)  gives  absolute  exemption  from  direct  and  per- 
sonal taxation  :  but  it  provides  that  if  consuls  are  citizens  of  the  country 
of  residence ;  if  they  are  or  become  owners  of  property  there,  or  engage 
in  commerce,  they  are  subject  to  the  same  taxes,  &c.,  and,  with  the  reserv- 
ation of  the  treatment  granted  to  commercial  agents,  to  the  same  juris 
diction  as  citizens  owning  property  or  engaged  in  trade. 

The  treaty  between  the  United  States  and  Guatemala,  1849,  (10  U.  8. 
Stat,  at  L.,  (TV.,)  14,  Art.  XXX.,)  and  others,  also  except  taxes  payable 
on  account  of  property  as  well  as  commerce,  for  which  they  are  taxable 
like  other  inhabitants. 

In  addition  to  the  treaties  cited  in  this  place,  others,  chiefly  earlier  in 
date,  contain  provisions  more  or  less  similar.  Such  may  be  found  in  De 
CUrcq,  vol.5,  pp.  603,  614,  632;  Id,,  vol.  6,  pp.  29,  157,  185,  282,290,  303 
308,  551 ;  Id.,  vol.  7,  pp.  179,  322,  362,  686;  and  in  10  U,  8.  Stat  at  L.. 
(Tr.,)  pp.  46,  80,  95 ;  11  id.,  691,  650 ;  12  Id.,  1020, 1157.  See  the  UniUd 
States  Consular  Regulations,  (1870,)  ^  29,  and  treaties  in  App.  No.  1. 

For  a  statement  of  the  immunities  now  allowed  by  European  nations 
to  consuls,  see  Ouide  Pratique  des  Consulais,  vol.  1,  p.  12. 

Abticle  180.  Bight  of  passage. 

181.  Immnnities  of  consols. 

182.  Duty  as  witnesses. 

188.  Books,  papers,  &c.,  not  to  be  seised. 
184.  Dwelling  and  office  inviolable. 
186.  General  subjection  to  local  law. 

Bight  qf  passage. 

1-80.  A  consul,  who  is  not  a  domiciled  member  of  the 
nation  of  his  residence,'  if  he  has  received  the  formal 
act  of  permission  required  by  article  166,  has  the  right 
of  passage  through  the  territory  of  the  nation  of  his 
residence,  for  the  purpose  of  leaving  the  country  ; 
which  right  continues  for  a  reasonable  time  after  his 
powers  have  terminated. 

Bluntschli,  %  275 ;  Yiveash  «.  Becker,3  Maule  <§  8elu)^*s  Hep,,  297.  cited 
in  2  PhiU,  Int.  Law,  pp.  260,  268. 

»  A  person  having  a  foreign  domicil  before  appointment,  does  not  lose 
it  by  residing  as  consul ;  and,  therefore,  it  seems  that  his  right  of  return 
to  his  domicil  should  be  secured  equally  as  if  he  were  a  foreigner. 
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Immunities  of  consuls. 

181.  A  consul,  anthiorized  as  provided  in  the  last 
article,*  is  entitled  to  the  following  immunities : 

1.  From  military  billetings '  in  his  consular  dwell- 
ing' and  office  ;* 

2.  Prom  military  and  naval  service  *  of  every  kind ; 

3.  From  jury  and  police  duty,  and  all  other  civil 
service ;  *  and, 

4.  From  arrest  on  civil  process  in  all  cases/ 

Taxaium,  of  any  kind,  is  not  included  among  the  immonities  allowed 
hj  this  Code,  for  reasons  stated  in  the  introductory  note  to  this  section. 
^  It  should  seem  proper  to  require  an  exequatur  in  all  cases,  as  a  found- 
ation  for  the  consular  immunities ;  (see  Articles  166-169  ;)  though  this  is 
not  now  an  universal  yule. 

The  first  consular  conyention  between  the  United  States  and  France, 
1788.  (8  V.  S.  Stat,  at  X.,  (TV.,)  106,)  extended  the  general  immunities  to 
vice-consuls  and  secretaries,  though  the  latter  were  not  required  to  have 
an  exequatur.  The  convention  of  1853,  however,  (10  Id.,  (Tr.,)  116,  Art. 
II.,)  secures  the  same  to  consular  pupils  and  to  secretaries,  &c.,  discharg- 
ing the  consular  duties  ad  interim. 

The  treaty  between  the  United  SUtes  and  Hayti,  (Nov.  8, 1864,)  18  U, 
8.  Stat,  at  Z.,  711,  Art.  XXXV.,  extends  the  immunity  from  taxes  to  per- 
sons, not  being  citizens,  attached  to  the  service  of  consuls.  And  to  the 
same  effect,  with  the  additional  exemption  from  public  service,  is  the 
treaty  between  the  United  States  and  Brazil,  1828,  8  Id.,  897. 
See,  also,  the  treaty  between  the  United  States  and 
Colombia,  1824,    8  U.  S.  Stat,  at  L.,  818. 

Denmark,  1826,    8 /e2.,  842. 

Mexico,  1881,    8 /d.,  422. 

Chili,  1882,    8/d.,  440. 

Peru-BoUvia,     1836,    8/d.,  494. 
Venezuela,         1836,    8 /c/.,  480. 
New  Granada,  1846,    9  id  ,  (TV.,)  94. 
Guatenuila,        1849,  10  Id.,  (TV.,)  14. 
In  order  that  a  nation  may  retain  full  jurisdiction  over  its  own  mem- 
bers, when  appointed  consuls  by  foreign  nations,  a  waiver  of  immunity, 
as  a  condition  of  granting  the  exequatur,  should  be  required. 
»2  PUm.  Int.  Law,  p.  244. 
Treaty  between  the  United  States  and 

Italy,   Feb.  8,  1868,    Art.        IIL,  15  U.  S.  Stat,  at  L.,  (TV..)  186. 
Hayti,  Nov.  3, 1864,      "    XXXV.,  13  Id.,  711. 
*EaUeek,v.2U.%S. 

*The  authorities  usually  speak  of  the  consular  dwelling  only ;  but  as 
the  dwelling  is  sometimes  separate  from  the  office,  the  latter  is  specially 
mentioned,  for  it  is  also  entitled  to  exemption. 
*  Martem  says,  tiiat  if  necessary,  the  consul  may  be  required  to  provide 
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a  Bubstitate ;  but  it  should  seem  better  to  disallow  this  qualification. 
Chiide  Dip.,  tome  1»  §  74 ;  cited  in  HaUeck,  pp.  248,  249. 

See  United  States  Catuular  Begulations,  (1870,)  ^  80;  and  treaties  in 
Appendix  No.  1. 

•  HaUeek,  pp.  248,  249. 

^  Tlie  existing  rule  only  extends  this  exemption  to  consuls  who  do  not 
engage  in  commerce.    2  PhUl.  Int,  Law,  268. 

The  consular  conventions  between  France  and 
Brazil,       Dec.  10, 1860,  8  JDe  Clercq,  168. 
Austria,     Dec.  11,  1866,  9  Id.,  669,  Art.  II. 
Portugal,  July  11, 1866,  9  /d.,  682,  Art.  II. 
provide  that  arrest  of  the  person  can  only  be  applied  in  civil  cases  in 
causes  of  action  of  a  commercial  nature,  where  the  consul  is  engaged  in 
commerce. 

But  it  is  believed  that  the  necessity  for  an  efficient  performance  of  con- 
sular, functions,  and  harmony  with  the  general  tendency  restricting  im- 
prisonment in  civil  cases,  require  the  adoption  of  the  rule  in  the  text. 

Arrest  in  criminal  cases  is  generally  sanctioned  by  the  authorities,  and 
there  seems  to  be  good  reason  for  allowing  it,  notwithstanding  the  inter- 
ruption of  the  consular  functions  thereby  caused.  It  is  an  important 
question,  however,  whether  arrest  should  be  allowed  for  crimes  only,  or 
also  for  misdemeanors,  {delUe.)  The  recent  treaty  between  the  United 
States  and  Italy  allows  of  arrest  only  for  offenses  which  are  crimes  by  the 
local  law,  and  punishable  as  such.  The  treaty  between  the  United  States 
and  France,  1868,  (10  U,  8.  Stat,  at  X.,  (TV.,)  114,  Art.  II.,)  is  to  the  same 
effect.  It  is  undeHBtood,  however,  that  the  French  law  generally  holds 
foreign  consuls  amenable  in  cases  of  delit. 

The  latter  rule  seems  preferable,  and,  therefore,  no  exemption  in  crim- 
nal  cases  is  specified. 

See  CT.  S,  Cona.  Beg.,  (1870,)  ^  27,  and  treaties  in  App.  No.  1. 

Duty  as  witnesses. 

182.  A  consul  may  be  required  to  attend  as  a  witness 
in  the  tribunals  of  the  nation  of  his  residence,  within 
five  leagues  from  the  consular  office,  in  the  same  man- 
ner as  any  other  witness. 

When  the  testimony  of  a  consul  is  required  for  a 
tribunal  beyond  that  distance,  it  must  be  taken  in  writ- 
ing, at  the  consular  office,  in  the  maimer  prescribed  by 
the  law  of  the  place  for  taking  depositions. 

This  is  suggested  as,  on  the  whole,  a  more  reasonable  and  convenient 
rule  than  that  embodied  in  many  of  the  treaties. 

The  convention  between  the  United  States  and  Italy,  cited  above,  pro- 
vides that  no  consular  officer,  who  is  a  member  of  the  nation  by  which  he 
was  appointed,  and  who  is  not  engaged  in  business,  shaU  be  compelled  to 
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appear  as  a  witness  before  the  courts  of  tlie  country  where  he  resides. 
When  the  testimony  of  such  consular  officer  is  needed,  he  shall  be  invited 
in  writing  to  appear  in  court ;  and  if  unable  to  do  so,  his  testimony  shall 
be  requested  in  writing,  or  to  be  taken  orally,  at  his  dwelling  or  office  ; 
and  it  is  the  duty  of  the  consular  officers  to  comply  with  such  requests 
without  unnecessary  delay. 

The  same  treaty  also  provides  that  in  all  criminal  cases  in  which  the 
constitution  or  laws  of  the  nation  secure  to  persons  charged  with  crimes 
the  attendance  of  witnesses  in  their  favor,  the  appearance  in  court  of  a 
consular  officer,  when  required  as  such  witness,  shall  be  demanded,  with 
all  possible  regard  for  the  consular  dignity  and  the  duties  of  his  office. 

See  UniUd  StaUs  Ckm^lar  BegtOatians,  (1870,)  1  28 ;  and  treaties  in 
Appendix  No.  1. 

To  similar  effect  is  the  treaty  of  friendship,  commerce  and  navigation 
between  France  and  Peru,  March  9, 1861,  Art.  XLIII.,  8  De  Olereg,  108. 

See,  also,  consular  convention  between  France  and 
Brazil,        Dec.  10,  1860,  Art.  II.,  8  De  Clercg,  153. 
Austria,    Dec.  11, 1866,    "    III..  9 /d.,  669. 
Portugal,  July  11, 1866,    "     II.,  9  Id.,  582. 

That  between  France  and  Brazil,  above,  restricts  this  provision  to  con- 
sular officers  and  their  clerks,  who  are  memben  of  the  nation  by  which 
they  are  appointed. 

Books y  papers^  <fec.,  Tiot  to  he  seized. 

183.  The  local  authorities  cannot  seize,  examine,  or  in 
anyway  interfere  with  the  books,  papers  or  other  prop- 
erty held  by  the  consul,  by  virtue  of  his  office. 

But  a  consul  engaged  in  business  must  keep  the 
books  and  papers  relating  thereto  separate  from  those 
of  the  consulate ;  and  they  may  be  examined  in  the 
same  manner  as  papers  of  other  persons ;  except  as  pro- 
vided in  the  article  entitled  Searches  and  Seizures^  in  the 
Section  concerning  Bights  of  Kesidenoe,  of  Chapter 
XXV.,  entitled  Pebsonal  Rights  of  Foreigkers. 

United  StaUi  CcnmUvr  BegvJUUwM,  (1870,)  ^  25,  and  trejaties  in  Appen 
dix  No.  1. 

By  Article  109,  an  exception  to  this  rule  is  recognized  in  the  case  of 
national  emergencies  affecting  the  existence  of  the  nation. 

The  treaty  hetween  the  United  States  and  Italy,  15  U.  3,  Stat,  at  L., 
(TV.,)  185,  Art.  VI.,  hy  which  this  article  is  suggested,  exempts  simply 
papers  deposited  in  the  consulate. 

See.  also,  2  PhiU.  Int.  Law,  245. 

To  mnch  the  same  effect  is  the  treaty  of  friendship,  commerce  find  nay- 
igation  between  France  and  Peru,  March  9,  1861,  8  De  Ciercq,  198,  Art. 
XLV. ;  and  the  consular  convention  between  France  and  Portugal,  July 
11, 1866,  9  Id.,  682,  Art.  V. 
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To  the  Bame  effect,  withoat,  however,  the  last  provision,  is  the  consular 
convention  hetween  France  and 

Austria,  Dec.  11,  1866,    Art.  V.,  9  /><?  ClArcq,  669. 
BrazU,     Dec.  10,  1860,      "  IH.,  8  id..  153. 
And  the  treaty  of  friendship,  commerce  and  navigation  between  France 
and  Honduras,  Feb.  22, 1856,  7  Id,,  10,  Art.  XXI. 

Dwelling  and  office  inviolable. 

184.  'Hie  consular  dwelling  and  office  are  exempt 
from  the  jurisdiction  of  the  nation  of  his  residence, ' 
but  cannot  be  used  as  an  asylum,'  except  for  the  pro- 
tection of  members  of  the  consul's  nation  against  inva- 
sions of  rights  secured  to  them  by  this  Code,'  or  by 
special  compact,  or  for  the  like  protection  of  members 
of  a  nation  on  whose  behalf  his  friendly  offices  are  in- 
terposed. 

>  The  convention  between  the  United  States  and  Italy,  15  U,  8.  Stat,  at 
X.,  (Tr,,)  185,  Art.  VI.,  declares  that  the  consular  offices  and  dwellings 
shall  be  at  aU  times  inviolable,  and  the  local  authorities  shaU  not,  under 
any  pretext,  invade  them. 

See,  also,  convention  or  treaty  between  the  United  States  and 

Belgium,  December  5, 1868,  Art.  VI.,  V.  8.  Oans,  Meg.,  (1870,)  1 500. 
France,    February  23,1853,    "  III.,  10  U.  8.  8tat.  at  L„  993. 

*  Convention  between  the  United  States  and  Italy,  above,  and  the  treaty 
of  friendship,  commerce  and  navigation  between  France  and  Peru,  March 
9,  1861, 8  De  Ol&rcq,  198,  Art.  XLIV. 

'  This  exception  seems  reasonable,  under  any  Code  by  which  the  rights 
of  foreigners  are  defined. 

Levi,  {IfUematiorU  Commercial  Law,  vol.  1,  Intro.,  p.  xii.,)  says,  that  a 
"  consulate  is  held  to  be  the  territory  of  the  country  which  the  consul 
"  represents ;  and  therefore  all  deeds,  and  acts  done  within  it,  or  under 
**  the  seal  of  the  consulate,  are  held  as  done  in  England."  The  con- 
clusion is  doubtless  sound,  but  the  reason  assigned  is  questionable.  The 
foregoing  provisions  would  not  confer  any  extra-territorial  character  on 
the  consulate.   - 

General  svijection  to  local  law. 

185.  Except  as  provided  in  this- Title,  the  consiQar 
office  confers  no  exemption  from  the  laws  and  jurisdic- 
tion of  the  countiy  of  the  consul's  residence. 

In  case  a  consul  is  prosecuted,  or  punished,  or  deprived  of  the  exercise 
of  his  functions,  for  an  offense  against  the  laws  of  the  country  of  his  resi- 
dence, the  offended  government  must  acquaint  the  consul's  nation  with 
its  motives  for  having  thus  acted. 
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Treaty  between  the  United  States  and 
Sweden  &  Norway,    July    4, 1827,ATt,  XIII.,  8  U.  8.  Stat,  at  X.,  346. 
Greece,  Dec.  22, 1837,  "      XII,  8  Id.  498. 

Portugal.  Aug.  26, 1840,  "        X..  8  Id.,  660. 

Swiss  Confederation,  Nov.  36, 1850,  "  VII.,  U.  8.  Cons.  Reg.,  (1870.) 
ir  6M. 
Numerous  treaties  provide  that  consular  officers  engaged  in  commerce 
must  submit  to  the  same  laws  and  regulations  to  which  members  of  the 
nation  in  which  they  reside  are  required  to  submit  in  the  same  place  in 
respect  to  the  like  business.  See,  for  instance,  the  treaty  of  commerce 
and  navigation  between  France  and 

"^me'rrd  Hrburg^"^'^'"}  March44865.Art.IIX 

Grand  Duchy  of  Mecklenburg  I  ^ 

Schwerin— extended  to  the  I  T„««    a  ioaK      *t    vtt    o  r^    ook 
Grand  Duchy  of  Mecklen-  P^^^    ^'  ^®^'  XV.,  9 /d.,  296. 

burg  Strelitz,  J 

Russia,  June  14,  1867,      "    XV.,  7  Id.,  278. 


CHAPTER     XIV. 

COMMISSIONERS. 


Abticlb  186.  Commissioners. 

187.  Immunities  of  commissioneni. 


ComTnissioners. 

186.  Agents  of  intercourse  other  than  those  provided 
for  in  the  last  two  chapters  may  be  designated  as  Com- 
missioners. 

This  designation  is  given  by  the  United  States  to  their  resident  diplo- 
matic officers  in  the  Hawaiian  Islands,  Paraguay,  &c.  Lawrence* s  Wheaton, 
387,  note  124. 

But  an  agent,  sent  with  credentials  on  public  business,  is  by  the  law  of 
nations  a  public  minister,,  and  the  title  of  agent  or  commissioner  makes 
no  difference.    VatteVs  Law  of  Nations,  Bk.  4,  ch.  6,  §  75. 

ImTnunities  of  commissioners. 

187.  Commissioners  have  only  such  immunities  as 
the  nation  to  which  they  are  sent  may  choose  to  accord. 

Bluntsckli,  §  343  ;  Kliiher,  §§  170-172. 
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TITLE     IV. 

INTERNATIONAIi  COMPACTS. 

The  intetpretation  and  effect  of  contracts  by  a  nation  vrith  parties  other 
than  another  nation,  is  provided  for  by  the  Chapter  on  Contracts,  in 
Part  v.,  entitled  Priyatb  Rights  op  Persons. 

See  a  discussion  of  the  consequences  of  non-execntion  of  the  engage 
ments  of  governments  Relative  to  the  payment  of  their  public  debt,  in 
Bevue  de  Droit  Intern,  et  de  LegU,  Oamp.,  1869,  vol.  1,  no.  3,  p.  275. 

Chapter  XV.  Treaties. 

XVI.  Informal  Compacts. 


CHAPTER     XV. 

TREATIES. 

Article  188.  **  Treaty  "  defined. 

189.  Capacity  to  conclude  treaty. 

190.  Consent,  hovr  communicated. 

191.  Treaty  by  state  in  revolution. 

192.  Ratification,  when  necessary. 

193.  Ratification,  when  obligatory. 

194.  Notice  of  reasons  of  refusal  to  ratify. 

195.  Treaty  negotiated  contrary  to  minister's 

full  power. 
196,  197.  Time  of  taking  effect. 

198.  Treaty  interfering  with  third  party. 

199.  What  provisions  of  this  Code  may  be  mod- 

ified by  special  treaty. 

200.  Demand  of  performance,  when  necessary. 

201.  Merger  of  preceding  communications. 

202.  Extinguishment  of  obligations  created  by 

treaty. 

''  Treaty''  defined. 

188.  The  term   "treaty,"*  as  used  in  this  Code, 
means   a  written*  agreement  between  two  or  more 
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nations  for  the  performance  or  omission  of  an  act  cre- 
ating, terminating,  or  otherwise  aflPeoting  an  interna- 
tional right  •  or  relation. 

*The  term  "conventions,"  which  Wheaton,  {LatDrence*9  ed.,  p.  460,) 
understands  as  restricted  to  executed  agreements,  seems  no  longer  to  be 
used  with  anj  uniformity  in  this  limited  sense. 

*  Some  authorities  state  that  a  treaty  must  be  in  writing.  See  Kliiber, 
Droit  des  Oem,  §  142  ;  and  2  Phiilimars's  Jntematumal  Law,  p.  64,  and 
uote  m.  , 

'  Fiare,  (  NowaeoM  Droit  IntemaHonal,  part  I.,  chs.  1-4,)  thinks  that 
a  nation  cannot  by  treaty  part  with  any  of  its  essential  powers. 

Capacity  to  conclude  treaty. 

189.  Any  two  nations  can  make  a  treaty. 

The  ratification  of  a  treaty  is  a  recognition  of  the  nation  with  which  it 
is  made.    Lawrence,  Oommentaire  sur  WheaUm,  p.  196. 

Consentj  how  communicated. 

190.  The  consent  of  a  nation  to  a  treaty  can  be  sig- 
nified with  effect  only  in  the  form,*  and  through  the 
executive  or  other  department,  authorized  by  its  law,* 
or  through  its  public  minister  duly  empowered. 

'  E.  g.,  constitutional  requirements  providing  for  the  concurrent  action 
of  several  departments..  BJ.iiber,  §  142,  p.  181,  note?  b;  Lawrence's 
Wheaton,  p.  452,  note  151  ;  Id.,  457. 

» Hefter,  Droit  International,  §  84. 

It  is  the  practice  of  governments,  in  the  drawing  up  of  their  treatie  i 
with  each  other,  to  vary  the  order  of  naming  the  parties,  and  that  of  the 
signatures  of  the  plenipotentiaries,  in  the  counterparts  of  the  same  treaty, 
so  that  each  party  is  first  named,  and  its  plenipotentiary  signs  first  in  the 
copy  possessed  and  published  by  itself.  And  in  treaties  drawn  up  be- 
tween parties  using  different  languages,  and  executed  in  both,  each  party 
is  first  named,  and  its  plenipotentiary  signs  first,  in  the  copy  executed  in 
its  own  language.  Listruetions  to  Diplomatic  Agente  of  United  States. 
§XX. 

In  acts  between  several  powers  admitting  the  aUernal,  the  order  to  be 
followed  in  signature  is  decided  by  lot.  Protocol  of  Treaty  of  Vienna, 
Art.  VIII.,  cited  in  Latorence'e  W/ieaton,  p.  880.  Bluntsehli,  (Droit  InUr- 
TuUional  Oodifli,  %  178.)  says,  that  instead  of  this  rule,  that  of  the  alpha- 
betic order  of  the  initials  of  the  several  States  is  often  followed. 

Treaty  by  state  tn  revolution. 

191.  The  executive  or  other  department  of  a  nation 
which  is  in  a  state  of  revolution,  if  such  department  is 
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not  in  the  peaceable  possession  of  its  powers,  can  make 
temporary  treaties  only. 

Kluber,  Droit  dea  Oeru,  §  142,  p.  181,  note  a. 

Batification^  when  necessary. 

192.  Ratification  of  a  treaty  by  a  nation  is  necessary 
to  render  it  binding  thereon  in  the  following  cases 
only:  *  • 

•  1.  Where  such  ratification  is  therein  expressly  made 
a  condition  ; 

2.  Where  the  treaty  is  concluded  by  the  executive  or 
other  department  of  the  nation,  and  ratification  there- 
of is,  in  such  cases,  required  by  its  law ;  *  or, 

3.  Where  the  treaty  is  concluded  through  a  public 
minister  of  the  nation  who  is  not  authorized  to  dis- 
pense with  such  ratification,  or  who,  being  thus  author- 
ized, does  not  expressly  dispense  with  the  same.' 

.  '  Several  authorities  apparently  contend  that  ratification  Is  necessary 
in  all  cases  ;  Lawrence'9  Wheaton,  p.  452,  note  151 ;  or  at  least  in  all 
cases  of  treaties  signed  by  plenipotentiaries.  Speech  of  M.  Gaizot, 
Moniteur,  FebJ,  1843 ;  1  Ortolan,  Diplomatie  de  la  Mer,  85-89. 

Tlio  rule  uniformly  followed  in  Great  Britain,  is,  that  a  treaty  does  not 
become  absolutely  binding  upon  the  signataries  until  it  has  been  ratified. 
S])eech  of  Mr.  Gladstone,  in  Parliament,  Aug.  10,  1870. 

*  Latn-cnre's  Wh^aton,  p.  455. 

•»  1  Fi»rt\  Aoup.  Droit  Intern.,  476.  Ratification  is  sometimes  expressly 
ili«l>tMist*d  witli  by  a  secret  protocol  annexed  to  the  treaty,  (Lawrenc^*$ 
Wh-dton,  p.  454,)  and  consequently  forming  part  of  it.  It  may  be 
tli(uii:lit  belter  to  modify  subdivision  8,  by  inserting  "therein"  before 
"  expressly." 

liiffiftcation^  when  obligatory. 

193.  A  nation  by  whose  public  minister  a  treaty 
ij^  concludt'd  in  conformity  with  his  powers,  is  bound 
to  ratify  the  same,  if  his  powers  contain  an  express 
aunH'iuent,  authorized  by  the  law  of  the  nation,  that 
it  sliall  be-  ratified  when  so  concluded ;  unless  by 
tlie  terms  of  tlie  treaty  its  ratification  is  optional  with 
sucli  nation ;  or  unless,  before  the  time  agreed  on 
for  its  ratilication,  an  event  has  occurred  or  been 
discovered    wliicli   if    occurring    or    discovered    after 
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its  ratification  would  authorize  suoh  nation  to  rescind 
or  refuse  to  x)erform  it. 

Notice  of  reasons  of  refusal  to  ratify. 

194.  Where  ratification  is  refused  pursuant  to  the 
provisions  of  the  last  article,  notice  of  such  refusal, 
stating  the  reasons  thereof,  must  be  forthwith  given  to 
the  other  parties  to  the  treaty. 

Treaty  negotiated  contrary  to  minister's  full  power. 

195.  The  negotiation  of  a  treaty  by  a  public  minister 
not  in  accordance  with  his  powers  *  creates  no  obliga- 
tion on  the  part  of  his  nation  to  ratify  it. 

>  Eren  if  the  fall  power  contalDfl  a  promise  to  ratify  all  his  acta.  Law- 
renu^9  Whsaion,  p.  447. 

Time  of  taking  effect 

196.  A  treaty  which  is  binding  on  a  nation  withoat 
ratification,  is  binding  from  the  date  of  its  signature, 
unless  therein  otherwise  expressed.   • 

Tlie  same. 

197.  A  treaty  which  requires  ratification  binds  the 
ratifsdng  nation*  from  the  time  of  ratification,'  unless 
therein  otherwise  expressed. 

'  The  present  rale  makes  ratification  retroact  as  regards  the  nation,  bat' 
not  as  to  persons  and  things  within  its  jarisdiction.  Lawre7ietf»  WhetUon, 
p.  458,  note  152. 

The  Sapreme  Court  of  the  United  States,  in  the  case  of  Jecker  v,  Magee, 
held,  that  the  principle  of  relation  which,  as  respects  the  rights  of  either 
goTemment,  regards  a  treaty  as  concladed  from  the  date  of  its  signature, 
does  not  apply  to  private  rights  under  it^  As  affecting  these,  it  is  not 
considered  as  concluded  but  from  the  exchange  of  ratification.  Jiew 
T<rrk  Transcript,  August  18,  1870. 

*  This  is  the  case,  independently  of  any  auxiliary  legislation  necessary 
to  carry  the  treaty  into  effect,  unless  otherwise  provided  therein.  Law- 
rence*Ji  Whsaton,  p.  467. 

Treaty  interfering  with  third  party. 

198.  If  a  treaty  interferes  with  the  rights,  under  a 
pre-existing  treaty,  of  a  nation  other  thian  a  party 
to  the  new  treaty,  it  is,  to  the  extent  &f  the  interfer- 
ence, valid,  as  to  such  nation,  only  so  far  as  it  submits 
to  the  execution  thereof. 

mmuMi,  S  41^ 
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TITLE    V. 

REMOVAL  OF  PERSONS. 

ChaftebXVIL  Asylnm. 
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206.  Exclusion  of  criminalB. 

207.  Abuse  of  asylum. 

208.  Return. 

209.  Obtrusion  of  oonvlcts,  ifaupers,  Ao. 

Right  qf  aaylv/m. 

205.  No  nation  is  bound  *  to  surrender  a  person 
within  its  exclusive  jurisdiction'  to  any  foreign  power, 
except  in  cases  provided  for  by  this  Code,  or  by  special 
compact. 

>  Until  recently,  the  obligation  of  a  nation  to  deliver  up  criminals  upon 
the  demand  of  a  foreign  nation,  has  been  a  disputed  point ;  but  now  the 
weight  of  authority  seems  to  be  against  it. 

TwM,  (LatD  of  NaiioM,  Part  I.,  §  221,)  states  the  rule  substantially  as 
above.  See  also  Lav)renc6*B  WJuaton,  on  International  Law,  p.  233 ;  and 
Woolaey'i  International  Law,  §  79. 

BlurUiMi,  {Droit  International  CodiflS,  §  895,)  says,  the  obligation  to 
surrender  exists  only  in  the  case  of  special  treaties,  or  when  the  general 
safety  demands  it ;  and  In  the  latter  case,  it  relates  only  to  grave  crimes, 
and  demands  by  a  nation  whose  penal  system  offers  guarantees  of 
im})artiality  and  humanity.  See  also  Section  1.,  as  to  Extradition  of 
Criminals,  of  Chapter  XVIII.,  entitled  Extradition. 

'  The  right  of  asylum  extends  not  only  to  the  territory  of  the  nation, 
but  to  other  places  within  its  exclusive  jurisdiction,  which  are  hereafter 
defined.     The  application  of  the  rules  proposed  by  the  Code  would  solve 
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the  vexed  questions  of  refugees  from  ship  to  shore,  and  shore  to  ship, 
when  arising  between  nations  parties  to  the  Code,  in  the  following 
manner : 

Against  a  public  armed  ship,  a  demand  for  surrender  could  not  be 
enforced : 

In  the  case  of  an  unarmed  ship,  private  or  public,  within  the  jurisdic 
rioD  of  a  nation,  process  of  the  nation  could  be  executed  on  board,  and 
therefore  a  deserter  or  criminal  might  be  arrested,  either  for  prosecution 
in  the  courts  of  the  country,  or  for  surrender  to  another  nation,  or  its 
ships. 

In  the  case  of  deserters  from  ship  to  shore,  application  would  have  to  be 
made  to  the  local  authorities,  under  the  provisions  of  this  Title. 

B7  the  existing  rule,  which  would,  of  course,  still  be  applicable  in  the 
case  of  na^ons  not  parties  to  the  Code,  a  demand  for  the  surrender  of  a 
person  escaping  from  a  nation  to  a  foreign  ship  within  its  waters,  must 
first  be  made  on  the  officer  in  command.  If  he  refuse,  and  the  ship  is  a 
pablic  armed  ship,  redress  must  be  sought  from  his  government.  If  the 
ship  be  a  private  ship,  application  must  be  made,  after  such  refusal,  to 
the  consul  of  his  nation,  or  to  the  public  armed  ship  of  such  nation  sta- 
tioned at  the  port :  and  it  is  onlj  when  such  application  does  not  avail, 
that  resort  to  force  can  be  had.  Guide  Pratique  dee  GanetUcUe,  vol.  2,  p. 
171 ;  Ortolan,  Beglee  Int.  et  Dipt,  de  la  Mer,  vol.  1,  p.  801. 

Exclusion  of  criminals. 

206.  No  nation  is  bound  to  furnish  an  aslyum  to 
criminals  from  foreign  countries ;  and  it  is  for  each  gov- 
ernment,  or  its  authorized  officers,*  to  determine  the 
cases,  and  manner  in  which  such  persons  shall  be  ex- 
cluded or  removed. 

1  The  commanding  officer  of  a  ship  of  war  maj  expel  a  refugee,  with- 
out awaiting  proceedings  in  extradition.  Ortolan,  BSgles  Int,  et  Dipl.  de 
la  Mer,  vol.  1,  p.  299. 

Every  nation  has  an  undoubted  right  to  surrender  fugitives  from  other 
States.  No  man  has  a  right  to  say,  I  will  force  myself  into  your  territory, 
and  you  ehaU  protect  me.  Commonwealth  v.  Deacon,  10  Sergeant  db 
Rawle'i  (Pennsylvania)  Sep.,  125. 

Dana  says,  that  the  general  tone  of  the  judicial  decisions  and  of  politi- 
cal debate  in  the  United  States  has  been  adverse  to  the  right  of  a  govern- 
ment, in  the  absence  of  treaties  and  statutes,  to  surrender  a  fugitive 
criminal.    Dana's  Wheaton  on  International  Law,  §  115,  note  [73.] 

SnCh  surrender  was,  however,  once  made  in  the  United  States,  in  the 
case  of  Arguelles,  governor  of  a  district  in  Cuba,  who,  having  sold  into 
slavery  a  number  of  Africans  who  were  in  his  charge  as  an  officer,  es- 
caped to  New  York.  There  was  no  extradition  treaty  between  the  United 
States  and  Spain ;  but  upon  proof  of  the  facts  to  the  Secretary  of  State, 
and  a  request  by  the  Spanish  authorities  for  the  arrest  and  surrender  of 
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Argnelles  as  an  act  of  fayor  and  comity,  not  only  becaose  of  his  offense, 
but  also  becanse  his  presence  in  Gaba  was  necessary  to  the  liberation  of 
the  Africans  he  had  sold,  the  Secretary  of  State,  with  the  sanction  of  the 
President,  ordered  his  arrest  and  surrender,  as  a  purely  executive  act. 
The  Senate  (May  28th,  1864,)  inquired  of  the  President  under  what  au- 
thority of  law  or  treaty  this  was  done.  The  response  of  the  Secretary  of 
State  took  the  ground  that  "  although  there  is  a  conflict  of  authorities 
concerning  the  expediency  of  exercising  comity  towards  a  foreign  gov- 
ernment, by  surrendering  at  its  request  one  of  its  own  subjects  charged 
with  the  commission  of  crime  within  its  territory,  and  although  it  may  be 
conceded  that  there  is  no  national  obligation  to  make  such  a  surrender 
npon  a  demand  therefor,  unless  it  is  acknowledged  by  treaty  or  by  statute 
law,  yet  a  nation  is  never  bound  to  furnish  asylum  to  dangerous  crimi- 
oals,  who  are  offenders  against  the  human  race  ;  and  it  is  believed  that 
if  in  any  case  the  comity  could  with  propriety  bo  practiced,  the  one  which 
is  understood  to  have  called  forth  the  resolution  furnished  a  just  occa- 
sion for  its  exercise."  United  States  DiplomaHc  Correspondence,  1864, 
Part  II..  60-74;  Congressional  Globe,  1864. 

A  resolution  introduced  into  the  House  of  Representatives,  condemning 
this  act,  as  a  violation  of  the  Ck)nstitution  and  in  derogation  of  the  right 
of  asylum,  was  rejected  by  a  large  majority,  and  the  subject  referred  to  a 
committee  ;  but  it  was  followed  by  no  further  action  of  Congress.  An  in- 
dictment was  found  in  the  State  courts  against  the  marshal  who  made 
the  arrest,  charging  the  act  as  an  offense  against  the  statutes  respecting 
kidnapping;  but'the  case  has  not  been  brought  to  trial.  The  question 
involved  affected  not  only  the  right  of  the  United  States,  but  the  right 
of  the  President  to  act,  in  the  absence  of  a  statute ;  and  neither  question 
can  be  considered  settled  by  the  case. 

Abuse  qf  asylum, 

207.  One  who  uses  his  aslyum  for  promoting  hostil- 
ities against  a  foreign  country,  may  be  proceeded 
against  under  the  law  of  the  nation  of  his  asylum,  or 
may  be  surrendered  to  the  nation  aggrieved. 

Bluntschli,  (§  898.)  states  the  rule  to  be,  that,  in  case  of  abu.«e  of 
asylum,  the  nation  which  has  granted  the  asylum  is  bound,  as  toward  a 
friendly  nation,  to  withdraw  its  permission  to  the  refugee  to  sojourn 
upon  its  territory,  or  to  impose  such  restrictions  as  shall  preclude  ali 
danger  to  the  country  of  the  refugee. 

The  right  of  a  State  to  demand  that  rebellious  subjects  shall  not  be  al- 
lowed to  plot  against  it  in  the  territory  of  another  State,  cannot,  when 
stretched  to  its  utmost  limit,  be  extended  beyond  the  point  of  requiring 
the  foreign  State  to  send  the  fugitive  in  safety  elsewhere  ;  and  the  de- 
mand can  only  be  legally  made  when  the  State  has  confessed  or  demon 
strated  its  inability  to  restrain  the  fugitive  from  carrying  on  plots  against 
the  country  from  which  he  has  fled.  PhiUimore's  International  Law,  vol. 
I.,  p.  415. 


INTERNATIONAL    CODE. 


87 


Id  the  cooTBe  of  debate  in  the  British  House  of  Peers,  March,  1853,  upon 
the  question  of  foreign  refugees,  the  Prime  Minister  stated,  that  the  gov- 
emment  had  reeolyed,  if  aujr  event  occurred  which  gave  just  ground  of 
complaint  to  a  foreign  government  a^inst  a  refugee  in  England,  to  take 
upon  itaelf  the  prosecution  of  such  individual,  and  not  to  throw  the 
burden  of  it  upon  the  foreign  minister. 

The  principal  occasions  upon  which  such  a  course  has  been  pursued, 
have  been  stated  as  follows  : 

In  1799,  certain  English  subjects  were  prosecuted  for  publishing  a  libel 
upon  Paul  L,  Emperor  of  Russia.  They  were  convicted  and  punished  by 
fine  and  imprisonment.    State  Trials,  {HotoeU,)  vol.  XXVII.,  627-680. 

In  1803,  Jean  Peltier,  a  French  refugee,  was  prosecuted  for  a  libel  on 
Napoleon  Bonaparte,  then  First  Consul  of  the  French  Republic.  He  was 
convicted,  but  the  breaking  out  of  war  prevented  his  receiving  judgment. 
8t(Ue  Trials,  (ffatDeU,)  vol.  XXVIII..  680-619. 

WooUey,  {International  Law,  §  79,)  says :  **  A  nation  has  a  right  to  har- 
bor political  ref agees,  and  will  do  so,  unless  weakness  of  political  sym- 
pathy lead  it  to  a  contrary  course.  But  such  persons  may  not,  consist- 
ently with  the  obligation  of  friendship  between  States,  be  allowed  to  plot 
against  the  person  of  the  sovereign,  or  against  the  institutions  of  their 
native  country.  Such  acts  are  crimes,  for  the  trial  and  punishment  of 
which  the  laws  of  the  land  ought  to  provide,  but  do  not  require  that  the 
accused  be  remanded  for  trial  to  his  native  country."  See  also  Wild- 
man*  8  IntemcUumal  Law,  p.  59  ;  Law  Lib.,  vol.  52,  p.  42. 

After  the  attempt  to  assassinate  the  Emperor  of  the  French  on  the  14th 
of  January,  1858,  the  French  Minister  of  Foreign  Affairs  represented  that 
plots  to  assassinate  the  Emperor  had  been  formed  in  England,  and  asked 
that  England  should  provide  for  the  punishment  of  such  offenses.  In  ac- 
cordance with  the  request.  Lord  Palmerston,  being  Prime  Minister,  on 
the  8th  of  February  introduced  a  bill  for  the  punishment  of  conspiracies 
formed  in  England  to  commit  murder  beyond  Her  Majesty's  dominions ; 
but  the  bill  was  rejected,  and  the  ministry  immediately  resigned.  The 
bill  was  opposed  by  some  from  an  unwillingness  to  interfere  in  any  way 
with  the  right  of  asylum  ;  but  the  controlling  reason  evidently  was  a 
feeling  that  the  French  government  had  used  too  dictatorial  a  tone  in  de- 
manding the  passage  of  such  a  law.  AnrnuU  Register,  1858,  pp.  5,  38, 
202 ;  Annuaire  dee  deux  Mondee,  1857-8,  pp.  82,  110,  420 ;  cited  in  Law- 
rence*s  WTuaton,  p.  246,  note. 

The  same  application  was  made  to  Sardinia,  and  a  law  was  passed  there 
making  it  a  special  offense  to  conspire  against  the  lives  of  sovereigns, 
although  the  punishment  originally  proposed  in  the  bill  as  introduced  by 
the  ministers,  was  mitigated  by  the  Chambers.  M.  Cavour  sustained  the 
measure,  both  on  political  grounds  and  because  he  deemed  it  important 
that  Sardinia,  under  the  circumstances  in  which  she  was  placed,  should 
not  act  in  opposition  to  the  views  of  France.  Annuaire  de  deux  Mondee, 
1857-8.  p.  216. 
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Return. 

208.  Foreign  convicts  or  accused  persons,  panpers, 
and  persons  suffering  from  mental  alienation  or  from 
other  maladies  which  give  them  the  right  to  public  re- 
lief, who  enter  a  nation,  may  be  sent  back  by  it  to  the 
nation  of  which  they  are  members,  at  any  time  while 
the  legal  liability  or  the  state  of  dependence  continues, 
and  before  they  have  acquired  the  national  character 
of  the  nation  into  which  they  have  entered. 

The  declaration  between  France  and  Bremen,  Oct.  30, 1866,  (9  Be  Clereq, 
620.)  which  contains  each  a  provision  aa  to  insane,  &c.,  requires  each  na- 
tion to  reimburse  the  expenses  of  the  retnm  of  such  persons,  as  well  as 
the  expenses  occasioned  by  the  sojourn  and  treatment  of  its  own  members 
in  the  asylums  of  the  other. 

The  treaty  between  France  and  the  Swiss  Confederation,  June  80, 1864* 
(9  De  Clereq,  91,)  provides  that  the  members  of  one  nation  established  in 
the  other,  who  shall  be  sent  back  by  legal  sentence,  or  according  to  the 
laws  or  reffulations  of  police  respecting  morals  or  mendicity,  shall  be  re- 
ceived at  all  times  with  their  families  in  the  country  of  their  origin,  &c 

By  the  treaty  between  the  United  States  and  the  Swiss  Confederation, 
Nov.  25, 1850,  (11  U.  8.  Stat,  at  X..  587,  Art.  III.,)  each  nation  is  bound  to 
receive  back  its  members,  with  their  wives  and  legitimate  issue,  who  have 
preserved  their  rights  according  to  its  laws,  in  case  they  desire  to  return^ 
or  are  sent  back  by  judicial  decision  or  act  of  police,  according  to  th& 
laws  regulating  morals  and  mendicity. 

Obtrusion  of  convicts^  paupers^  <fec. 

209.  No  nation  has  a  right  to  obtmde  persons,  such 
as  are  mentioned  in  the  last  article,  upon  another  na- 
tion, or  aid  or  encourage  such  to  emigrate  to  another 
nation. 

Persons  entering  a  nation  contrary  to  this  article, 
may  not  only  be  sent  back  by  it  to  the  nation  offend- 
ing, at  the  expense  of  the  latter,  bnt  the  nation  ag- 
grieved is  entitled  to  redress  for  the  unfriendly  act. 

This  article  is  suggested  by  a  letter  from  Dr.  Francis  Lleber,  (datei 
September  4, 1869,)  to  the  Secretary  of  State  of  the  United  States,  in  ref- 
erence to  the  obtrusion  of  Oonvicts,    His  conelusions  are  thus  stated  : 

"  In  my  opinion,  we  stand  in  need  of  three  tbings :" 

"  First,  the  foul  character  of  the  transaction  must  be  openly  acknowl- 
edged and  plainly  laid  down  in  the  law  of  nations,  which,  doubtless,  has 
not  been  done  long  ago,  because  the  offense  has  never  before,  so  far  as  I 
know,  presented  itself  so  strikingly  as  in  our  times  of  emigration  which 
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resemble,  thongh  peaoefal,  the  i>eriod  of  migration  of  nations  which, 
was  warlike." 

"We  ought  to  stipulate  bj  treaties  (the  reverse  of  extradition  treaties) 
with  the  other  governments  of  our  family  of  nations,  that  every  at- 
tempted importation  of  convicts  shall  be  considered  aa  a  grave  offense 
against  the  law  of  nations,  and  a  most  "  unfriendly  act,"  calling  for  se- 
rioas  remedies ;  and  the  writers  on  the  law  of  nations  ought  soon  to  lay 
down  the  fair  and  simple  principle  in  their  works.  This  is  one  of  the 
ways  in  which  the  law  of  nations  advances,  and  has  so  nobly  advanced 
in  the  last  hundred  years.  I  have  never  failed  to  touch  on  this  principle 
in  my  lectures  on  this  the  greatest  branch  of  law." 

"  Secondly,  we  stand  in  need  of  a  law  of  the  United  States  by  which 
it  is  made  penal  to  introduce  convicts  into  our  territory,  both  for  the 
captain  commanding  the  importing  vessel,  and  by  a  high  fine  imposed 
on  the  owners  of  the  same  ;  and  by  which  law  provision  is  made  that 
the  imported  convicts  be  exported  again  to  the  government  whence  they 
came,  at  the  expense  of  said  government.  A  bill  of  this  sort  was  intro- 
duced in  February,  1867,  by  the  late  H.  J.  Raymond,  then  one  of  our 
New  York  representatives,  induced  to  do  so  by  Mr.  Frederick  Eapp,  a 
foreign-bom  citizen  himself,  and  one  of  the  most  active  New  York  Com- 
misaioners  of  Emigration.  The  bill,  however,  was  brought  in  too  late, 
and  only  passed  the  House  of  Representatives." 

....  *'  Thirdly,  it  will  be  advisable  that  such  a  law  once  having  been 
passed,  but  the  treaties  which  have  been  spoken  of  not  yet  having  been 
concluded,  the  United  States  proclaim  openly  and  declare  to  every  gov- 
ernment in  amity  with  the  United  States,  that  henceforth  our  government 
shall  consider  the  attempted  obtrusion  of  convicts  a  highly  penal  act, 
and  if  gowmmtnU  have  anything  to  do  with  it,  an  unfriendly  act  in  the 
sense  of  the  law  of  nations  which  requires  satisfaction." 


CHAPTER    XVIII. 

EXTRADITION. 

Section  I.    Extradition  of  Criminals. 
II.    Of  Deserters. 
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.    SECTION    I. 

KXTRADinOK  OF  CRDONAIA 

The  prmedce  of  extradition  rests  upon  the  principle,  that  ihe  common 
interests  of  all  nations  require  the  panishment  of  great  criminals,  aod 
demand  for  that  purpose  an  exception  to  the  general  mle  that  the  penal 
laws  of  a  State  are  local,  and  can  ha^e  no  aid  from  foreign  powers. 

This  Section  proposes  to  combine  the  penal  systems  of  independent 
nations  sufficiently  for  common  protection  against  the  ubiquity  of  crime. 
See  BlunUMi,  Droit  Intematianal  CodiJU,  %  895,  and  note. 

There  is,  as  has  been  already  ohseryed,  a  difference  of  opinion  among 
jurists  whether  extradition,  independent  of  treaty,  is  a  matter  of  duty 
or  discretion.  If  it  be  simply  a  matter  of  discretion,  then  the  refusal  to 
surrender  fugitive  criminals  is  no  ground  of  offense  to  the  State  demand- 
ing it. 

The  leading  authorities  are  thus  epitomized  by  Forsyth,  in  Cases  and 
Opinions  in  OonstUuHonal  Law,  p.  869,  note : 

The  former  opinion  is  maintained  by  Grotius,  Hemecdus,  Burlamqui, 
Vattel,  Rutherforth,  Schmelzing  and  Kent ;  the  latter,  by  Puffendorf, 
Voet,  Martens,  KlUber,  Leyser,  Kluit,  Saalfeld,  Schmaltz,  Mittermeier 
and  Heffter.     See  Dana*s  WTuaton,  §  115,  and  note  78. 

Woolsey  (IntemationcU  Law,  §  79,)  says :  **  We  conclude  that  there  is 
a  limited  obligation  of  nations  to  assist  each  other's  criminal  justice, 
which  only  treaties  expressing  the  yiews  of  the  parties  at  the  time,  can 
define." 

Heffter,  (Droit  International,  %  68,)  says :  *'  Early  writers,  such  as 
Grotius  and  Vattel,  declared  extradition  obligatory  ;  but  the  negative  is 
held  by  modem  writers,  and  has  prevailed  in  practice." 

FhUlimore,  (IntemoHonal  Law,  vol.  I.,  418,)  says :  "  The  result  of  the 
whole  consideration  of  this  subject  is  that  the  extradition  of  criminals 
is  a  matter  of  eomiiy,  not  of  right,  except  in  the  cases  of  special  con- 
ventioji." 

Olarke,  in  his  treatise  upon  the  Law  of  Extradition,  (ch.  1,)  from  a  re- 
view of  the  opinions  of  jurists,  draws  the  following  conclusions : 

**  The  STirrender  of  fugitive  criminals  is  an  international  duty.  It  may 
not  be  BO  plainly  a  matter  of  right,  that  the  fefussl  to  grant  it  should  sub- 
ject a  nation  to  the  penalty  of  war ;  but  such  a  refusal  is  so  clearly  inju- 
rious to  the  country  which  refuses,  and  to  the  whole  world,  that  it  is  a 
serious  violation  of  the  moral  obligations  which  exist  between  civilised 
communities." 

"  In  former  times,  the  surrender  was  granted  by  a  sovereign,  in  virtae 
of  his  own  prerogative  ;  but  the  recent  course  of  European  legislation 
has  been  to  restrain  this  prerogative,  and  to  cast  upon  the  legislature  of 
a  country  the  task  of  providing  for  the  performance  of  this  duty." 
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"  This  proTiflioD  should  be  guarded  by  the  exclosion  of  political  of- 
fenders, and  requirement  of  some  dyidence  of  guilt  before  the  accused 
person  is  delivered  up.  It  would  be  wise  also  to  restrict  the  offenses  for 
which  surrender  should  be  granted,  according  to  the  facility  with  which 
criminals  could  escape  from  one  country  to  another ;  but  to  refuse  to 
make  provision  at  all,  would  be  to  inflict  an  injury  upon  the  whole  world, 
and  especially  upon  the  country  so  refusing."  See  also,  2  WaTd'%  Law  of 
Natums,  819. 

The  provisions  of  this  Section  are  suggested  chiefly  by  those  of  existing 
treaties,  particularly  the  numerous  American  treaties,  and  the  most  recent 
French  treaties ;  with  such  modiflcations  as  the  nature  of  a  general  rule 
requires,  and  such  as  are  suggested  by  the  recent  opinions  of  jurists  and 
judicial  decisions.* 

In  addition  to  the  French  treaties  cited  under  the  articles  of  this  Sec- 
tion, the  following,  chiefly  of  an  earlier  date,  may  be  referred  to :  Ds 
Clercq,  vol.  5,  p.  699 ;  vol.  6,  pp.  2,  19,  25,  114, 282,  277. 279.  824.  845, 847, 
372,  481,  443,  449,  452.  465,  472,  499,  579,  601 ;  vol.  7,  pp.  186.  444.  618; 
vol.  8,  pp.  42,  76;  vol.  9,  p.  407. 

For  an  instructive  history  of  the  American  doctrine  of  extradition,  see 
the  Letter  of  Mr.  Lawrence,  in  the  Transactions  of  the  National  Associa- 
tion for  ths  Promotion  of  Social  Science,  1866,  p.  161. 

Abtigls  210.  Duty  of  extradition. 

211.  The  requisition. 

212.  Requisition  in  case  of  offense  committed  on  the 

frontier. 
218.  Requisition  in  case  of  offense  within  a  colony. 
214  What  criminals  are  subject  to  extradition. 
216.  Exception  of  certain  offenses. 

216.  Order  of  arrest. 

217.  Arrest  in  anticipation  of  requisition. 

218.  Preliminary  investigation. 

219.  Rules  for  conducting  investigation. 

220.  Documentary  evidence. 

221.  Necessary  proof  of  guilt. 

222.  Evidence  in  case  of  convicted  criminals. 
228.  Loiquiry  as  to  real  motive  of  demand. 


*  As  the  British  government  have  entered  into  so  few  treaties  of  extra- 
dition, it  is  noticeable  that  Clarke,  in  his  Treatise  on  EttrcKlition,  gives  to 
the  American  laws  the  first  place  in  the  history  of  the  Modern  Law  and 
Practice  of  Extradition.  He  says :  "  In  the  matter  of  extradition,  the 
American  law  is  better  than  that  of  any  country  in  the  world  ;  and  the 
decisions  of  the  American  judges  are  the  best  existing  expositions  of  the 
duty  of  extradition,  in  its  relations  at  once  to  the  judicial  rights  of  na- 
tions,  and  the  general  interests  of  the  civilization  of  the  world.'' 

Several  opinions  of  the  United  States  Attorneys-General,  here  referred 
to  will  also  be  found  in  Oases  and  Opinions  in  Constitutional  Law,  by 
Forsyth,  pp.  244-866. 
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ABTICLB224.  Conflicting  claims. 

225.  Surrender  of  those  under  arrest  for  local  offeiuw» 

may  be  deferred. 

226.  Surrender,  notwithstanding  civil  arrest. 

227.  Conditional  extradition. 

228.  Member  of  a  third  nation. 

229.  Surrender,  by  whom  made. 

280.  Surrender  in  case  of  offenses  committed   on   tli6^ 

frontier. 

281.  Surrender  by  colonial  govemmeni 

282.  Things  in  prisoner's  possession. 
288.  Second  arrest. 

284.  Custody  of  the  prisoner. 

285.  Discharge  in  case  of  delay  of  extradition. 

286.  Limitations  of  time  extended  in  certain  cases.. 

287.  Restrictions  as  to  punishment. 

288.  Necessary  legislation  to  be  provided. 

Duty  of  extradition. 

210.  Each  nation,  on  demand  made  by  another  na> 
tion,  through  its  supreme  executive  authority,*  in  the 
manner  provided  in  this  Section,  and  at  the  expense 
of  the  demanding  nation,*  must  deliver  up  to  justice 
persons"  who  being  accused  of  any  of  the  crimes  enu- 
merated in  article  214,  committed  within  the  jurisdic- 
tion* of  the  latter,  are  found '  within  the  j'urisdiction J 
of  the  former. 

This  article  and  the  next  are  founded  on  Article  I.  of  the  convention  of 
November  9, 1848^  between  the  United  States  and  France.  8  JJ,  8.  8taU 
utes  at  Large,  580  ;  and  other  treaties. 

^  All  demands  for  international  extradition  must  proceed  from  the  n*- 
preme  political  authority  of  the  demanding  State.  7  Opinioni  of  U.  8. 
Attorney B'General,  p.  8. 

There  can  be  no  acttLal  extradition  until  a  proper  requisition  to  that 
effect  has  been  made  by  the  foreign  government  to  the  Secretary  of  State. 
Extradition  cannot  be  made  upon  mete  judicial  documents,  for  they  are 
not  requisitions,  but  only  proof  upon  which  the  Secretary  of  State  is  to 
act  when  due  requisition  shall  have  been  made.  8  Opinions  of  U:  8,  At-^ 
tomeye- General,  p.  240. 

'  A  provision  that  the  expenses  of  any  detention  and  delivery,  effected 
in  virtue  of  the  preceding  provisions,  shall  be  borne  by  the  government 
in  whose  name  the  requisition  is  made,  is  usual  in  the  treaties.  The 
same  rule  is  stated  by  BlunttMi,  Droit  Intern,  CocUfli,  %  400. 

But  where,  in  consequence  of  conflict  between  the  judicial  authorities 
of  the  United  States  and  those  of  a  State,  the  latter  aiming  to  prevent  the 
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&  tradition,  the  United  States  intervenes  to  maintain  its  own  dignity  in 
the  premises,  the  special  expenses  of  such  intervention  should  be  de- 
frayed by  the  United  States.  7  Opinions  of  U,  8.  AUorneffi- General, 
p.  396. 

*  As  to  the  exception  in  favor  of  citizens  or  subjects,  see  Article  316, 
note  5.    As  to  members  of  third  nations,  see  Article  228. 

^  It  has  been  said,  that  to  justify  the  commencement  of  process  in  ex* 
tradition,  it  must  appear  that  the  criminal  acts  charged  were  committed 
within  the  temtorio^  jurisdiction  of  the  demandinflr  government.  8  Opin- 
ions  of  U.  8.  Attomeye-Qeneral,  p.  215 ;  1  Id,,  p.  83. 

But  on  the  construction  of  the  British  treaty  of  extradition,  a  crime 
•committed  at  sea,  on  board  of  an  American  vessel,  has  been  considered 
the  same  as  if  committed  in  the  territory  of  the  United  States.  And 
It  has  been  considered  under  the  French  treaty,  that  where  a  crime  is  com- 
mitted at  sea,  it  is  constructively  committed  within  the  territory  of  the 
Union,  and  is  to  be  judged  by  the  Federal  judiciary  alone,  and  is,  there- 
fore, rightfully  a  case  of  extradition.  Lawrence' e  Wheat07i,  p.  242,  note. 
See,  also.  Be  Bennett,  Law  Timee  Rep,,  vol.  XI.,  488.  Hence,  it  seems 
better  to  refer  to  the  legal  jimsdiction.     See  Article  809. 

*  The  language  of  some  of  the  treaties  is,  "  personft  who  uek  an  Asylum, 
4fr  are  found  ;  "•  but  obviously,  the  latter  circumstance  alone  should  con- 
trol the  case.  It  is  not  sufficient  to  show  that  the  accused  sought  an 
Asylum,  if  not  found  within  the  territorial  jurisdiction  ;  and  if  he  is  so 
found,  it  is  not  necessary  to  show  that  he  was  seeking  asylum. 

An  alleged  criminal  is  subject  to  extradition,  notwithstandinfr  that  he 
may  have  come  to  the  country  otherwise  than  as  an  apparent  f u^ritive  on 
Account  of  the  particular  crime  ;  for  the  treaties  apply  not  only  to  persons 
seeking  an  asylum  professedly,  but  to  such  as  may  he  found  In  the 
-country  also.    8  Opinione  of  the  U.  8.  Attomeye-Oeneral,  p.  306. 

*  The  treaty  between  the  United  States  and  The  Two  Sicilies,  October 
1. 1855,  (11  U,  8.  8tat.  at  X.,  653.  Art.  XXI.,)  expressly  extends  to  the  case 
of  one  seeking  asylum  on  board  the  vessels  of  war  of  the  nation  on  wjiich 
the  demand  is  made.  See  treaty  between  the  United  States  and  China, 
June  18th,  1858,  12  U.  8.  8tai.  at  L„  1027,  Art.  XVIII. 

The  artide,  in  its  present  form,  defines  the  right  of  extradition,  as  it  is 
now  recognized,  and  extends  only  to  crimes  committed  within  the  juris- 
diction of  the  demanding  nation. 

It  may  be  thought  desirable  to  extend  the  rule  to  offenses  against  the 
law  of  a  nation,  committed  beyond  its  jurisdiction,  which  it  would  have 
power  to  punish  if  the  offender  come  within  its  jurisdiction,  and  also  to 
offenses  against  any  provision  of  this  Code. 

The  requisition. 

211.  Except  in  the  cases  provided  for  in  the  next  two 
Articles,  a  requisition  for  extradition  must  be  made 
through  the  public  minister  of  the  demanding  nation  : 
or,  in  his  absence  from  the  country  or  its  seat  of  gov- 
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eminent,  through  other  agencies  of  international  inter- 
course,' and  must  be  addressed  to  the  oflScers  who,  by 
articles  229,  230  and  231,  are  empowered  to  make  the 
surrender. 

opinions  of  U.  8.  Attorneys-Oeneral,  p.  240 ;  Convention  between  tbe 
United  States  and  Italy,  March  28,  1868,  16  U.  S.  SkU.  at  L.,  {Tr.,)  181, 
An.  V. 

Letters  permissive,  authorizing  proceedings  of  extradition  to  be  insti- 
tuted in  the  United  States,  form  in  no  sense  k  judicial  paper  of  anj  sort. 
They  are  nothing  bat  apolitical  commission,  or  executive  license,  to  enable 
the  demanding  government  to  go  before  the  courts  and  proceed  to  estab- 
lish  a  case  of  extradition  in  due  form  of  law.  Hence  a  clerical  error  in 
such  a  document  does  not  afiect  its  validity.  8  Opinions  of  U.  8,  Attor- 
n€f/8- General,  p.  420. 

'  For  the  cases  in  which  consuls  may  act,  see  article  176. 

Mequisition  in  case  of  offense  committed  on  the 
frontier. 

212.  In  the  case  of  an  oflfense  within  the  jurisdiction 
of  a  State  or  Territory,  being  part  of  a  nation,  and  lying 
along  the  boundary  between  two  contiguous  nations,  a 
requisition  may  be  made,  either  as  provided  in  the  last 
article,  or  through  the  chief  civil  authority  of  the 
frontier  State  or  Territory ;  op,  when,  from  any  cause, 
the  civil  authority  of  such  State  or  Territory  is  sus- 
pended, through  the  chief  military  officer  in  command 
thereof. 

Treaty  between  the  United  States  and  Mexico,  December  11, 1861,  12 
U.  8.  ^ua,  at  L.,  1200,  Art.  II. 

MequisUion  in  case  of  offense  within  a  colony. 

213.  In  the  case  of  an  offense  within  the  jurisdic- 
tion of  a  colonial  government,  the  demand  for  extra 
dition  may  be  made,  either  as  provided  in  article  211, 
or  by  the  governor,  or  chief  executive  officer  of  the 
colony. 

Convention  for  extradition  between  the  French  colonies  and  the  colonies 
of  the  Netherlands,  West  Indies,  concluded  August  3,  1860,  between 
France  and  the  Netherlands,  8  De  Clereq,  77. 

Treaty  between  Great  Britain  and  Denmark,  April  15, 1862.  AeeounU 
and  Papers,  1862,  vol.  LXIII.,  (85.) 

What  crimin/ils  are  subject  to  extradition. 

214.  The  person  to  be  surrendered,  on  the  demand 
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for  extradition,  acoording  to  the  provisioijs  of  this  Sec- 
tion, must  have  been  convicted,*  or  charged,  before  the 
courts,  tribunals  or  criifdnal  magistrates  of  the  de- 
manding nation,  with  one  or  more  of  the  following 
crimes,*  as  now  defined  in  the  penal  Code  of  the  de- 
manding nation : 

Abortion  ; ' 

Arson ;  * 

Barratry ; ' 

Bigamy ;  * 

Burglary ; ' 

Counterfeiting ;  * 

Crime  against  nature ; 

Embezzlement ;  * 

False  pretenses  or  false  tokens ; 

Forgery ;  *• 

Eddnapping ; " 

Larceny  ;  "  punishable  by  the  law  of  the  demanding 
nation  by  imprisonment  exceeding  one  year ; 

Maiming ; 

Manslaughter ; 

Murder ; " 

Perjury  ; " 

Piracy ; " 

Rape  ;  "* 

Robbery,"  with  violence  or  intimidation  ; 

Slave  trading ; 

Or  convicted  or  charged  in  like  manner  with  an  of- 
fense against  a  provision  of  this  Code,  the  violation  of 
which  is  declared  to  be  a  public  offense.'* 

*  The  American  treaties  do  not  generaUy  refer,  at  least  not  in  express 
terms,  to  convicts.  The  recent  treaty  between  the  United  States  and  lu 
alj,  however,  does  so  refer. 

*  Mr.  Westlake  proposes  that  no  enumeration  be  attempted,  but  that 
the  broad  principle  be  expressed  that  "  Extradition  shall  be  granted 
whenever  the  facts,  if  they  had  occurred  in  the  country  to  which  the 
criminal  has  escaped,  would  constitute  any  crime  or  offense  other  than 
treason  or  sedition."  TransaetumM  of  National  AisoeiaUon  for  Fromo^ 
Hon  of  8<ftial  Science,  1866,  p.  150.  Mr.  Rathbone.  on  the  other  hand, 
urges  that  acts  which  are  not  offenses  in  both  countries,  and  mere  of 
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fenses  against  monlitj,  howerer  ontrageous,  ahonld  not  be  included.  lb., 
p.  143. 

Heretofore  the  enumeration  of  crimes  tor  which  extradition  might  be 
ordered  has  been  fixed  with  reference  to  the  nature  of  the  intercourse  be- 
tween the  nations  uniting  in  the  treaty,  and  the  facility  with  which  crim- 
inals could  escape  from  one  to  the  other.  Such  diBcriminatton  seems  im- 
practicable in  a  general  Code ;  and  of  minor  importance  by  reason  of  the 
rapidly  increasing  commercial  relations  and  facilities  of  intercourse  and 
travel. 

One  rule  is,  therefore,  here  proposed  for  all  the  nations  uniting  in  the 
adoption  of  this  Code,  and  the  offenses  included  in  the  article  above,  are 
such  as  the  general  experience  and  better  opinion  mark  as  proper  subjects 
for  extradition.  Minor  offenses,  which  require  provisions  between  partic- 
ular neighboring  Powers,  can  be  the  subjects  of  speoial  conventions. 

^Abortion:  " Avortement," 
Convention  between  France  and — 

The  Grand  Duchy  of  Saxe  Weimar,  Aug.  7, 1858,  7  Be  Cl&req,  444. 

Austria,  Nov.  18, 1855, 6  Id.,  679. 

And  other  earlier  treaties. 

^  Arton,  This  crime  is  made  the  subject  of  extradition  by  the  foUow- 
•Ing  treaties : 

Treaty  between  the  United  States  and 
•Great  Britain,  Aug.    9,  1842,  Art.  X.,   8  U.  8. 8UU,  at  L.,Vt^ 

Austria,  July    8,  1856.    "  L,  11  Id.,  692. 

Bavaria,  Sept.  12, 1853,    "  I.,  10  ld„  (Tr.,)  175. 

The  Two  Sicilies.       Oct.      1, 1855,    "        XXII.,  11  Id.,  652. 
Hayti,  Nov.    8,  1864,    "    XXXIX.,  18  Id.,  728. 

Venesuela,  Aug.  27,  1860,    "    XXVIII.,  12  Id.,  1158. 

Mexico.  Dec.   11,  1861,    "  III.,  12  Id.,  1200. 

Dominican  Republic,  Feb.     8^  1867,    "    XXVIII.,  15  Id.,  (Tr.,)  188. 
Hawaiian  Islands,       Dec.    20,1849,    "  XIV..   9 /d.,  (2V.,)  182. 

Convention  between  the  United  States  and 

'^^FrenS  ""'  *^^  \ ^''^'    ^'  ^^'  ^^'  "'    ®  ^'  ^'  ^^'  ^  ^'' ^• 
Prussia,  '  June  16, 1852,     "     I.,  19  Id.,  (Tr.,)  98. 

(Extended  to  the)) 

North    German  V  Feb.  22, 1868,     "  lU.,  16  Id.,  (Tr.,)  117. 

Confederation,   ) 
Italy,  Mar.  28,1868,     "    H.,  15  id..(2V..)  180. 

^a^d  'NoS^t'1  ^"-  ''•  '^'     "    "•'  ''  ^^-^  '^^ 
Baden,  Jan.  80,1857.     "    I.,  11  Jei.,  714. 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.  7,  1858, 7  De  Olereq,  444. 
Austria,  Not.  18, 1855,  6  Id.,  679. 
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*  Barratry. 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.   7,  1858,  7  De  Glereq,  444. 
AuBtria.  Nov.  13,  1855,  6  7d.  579. 

Where  a  foreigner  conspired  in  England  with  the  master  and  mate  of 
a  foreign  ship  to  cast  away  and  destroy  the  same,  to  the  prejudice  of  the 
underwriters,  and  the  conspiracy  was  executed  by  their  sinking  the  ship 
off  the  English  coast,  it  was  supposed  that  the  prisoner  eotUd  not  be  in- 
dicted in  England  for  destroying  the  ship,  as  he  was  a  foreigner,  the 
ship  was  foreign,  and  the  offense  was  committed  on  the  high  seas.  The 
offense  of  piracy  or  robbery,  which  is  against  the  law  of  nations#was  not 
charged.  The  jury  were  directed  to  consider  whether  the  prisoner  was 
a  party  in  England  to  a  previous  plan  or  conspiracy  to  destroy  the  ship, 
without  reference  to  its  destination  on  the  high  seas. 

If  the  conspira^  to  destroy  was  limited  to  the  high  seas,  it  is  doubtful 
whether  it  would  have  been  a  crime.  Regina  o.  Eohn,  4  Foster  d  Fin^ 
Uuon'i  Bep,,  68. 

^  Bigamy.  It  has  been  questioned  whether  bigamy  should  be  a  ground 
of  demand  for  extradition,  except  when  it  is  clearly  proved  that  the  fact 
of  the  first  marriage  was  concealed  from  the  second  wife,  it  then  being 
treated  as  an  injury  done,  through  fraud,  to  her.  Transactions  of  Sa^ 
tional  Association  for  the  Promotion  of  Social  Science,  1866,  p.  144. 

'  Burglary, 

Treaty  between  Qreat  Britain  and 
Prussia,  Mar.  5, 1864,  AccounU  and  Papers,  1864,  vol.  XLVL,  (85.) 

Convention  between  the  United  States  and 

The  King  of  France,    Feb.  24,  1845,   8  U.  8.  Stat,  at  L,,  617. 

'^^^Nfrway.'^^^^''  l^*'-  ^^*  ^^'  ^^  ^^-  ^^^>  ^^'  "• 

In  the  treaty  between  the  United  States  and  Mexico,  December  11, 1861, 
<12  Id.,  1200,  Art.  III.,)  burglary  is  defined,  for  purposes  of  the  treaty,  to 
be  "  the  breaking  and  entering  into  the  house  of  another,  with  intent  to 
commit  felony."  And  in  the  convention  between  the  United  States  and 
Italy,  March  28,  1868,  (15  Id,.  (IV.,)  180,  Art.  II.,)  it  is  defined  as  such 
breaking  and  entering  hy  night. 

And  the  corresponding  crimes  included  under  the  French  law  in  the 
words  vol  qtuUiflS. 
Ck>nvention  between  the  United  States  and 

The  King  of  France,  Feb.  24, 1845.  8  U.  S.  Stat,  at  L.,  617. 
'  OofinterfeiUng.    The  treaties  differ  very  much  as  to  what  offenses  ol 
this  nature  are  subjects  of  extradition  ;  those  which  have  been  recognized 
as  such  may  be  stated  as  follows : 
Counterfeiting  money. 
Treatj  between  the  United  States  and 
Venezuela.  Aug.  27, 1860,  Art.  XXVIII.,  12  U.  S.  Stat,  at  L.,  1158. 
Hayti.  Nov.    3,1864,    *'    XXXIX. ,  18 /d. ,  728. 
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Convention  between  the  United  States  and 
'^ »epSbllt^°  I ^®^-  ^'  ^^'^^ ^^'  XXVIIL,  15  U.S. Stat  at  L., (2V..)  188. 

Making  an4  uttering  faJke  money. 
Treaty  between  the  United  States  and 

The  Two  Sicilies,  Oct.  1, 1855,  Art.  XXIL,  11  U.  S.  Stal  at  L.,  652. 
Fahficatian  or  dreuUUion  of  eountorfeU  money,  tohsth&r  eoin  or  paper 
money. 
Treaty  between  the  United  States  and 

Austria,  July   8, 1856,  Art.  I.,  11  U.  S,  Stat.  aX  L.,  609. 
Bavaria,  Sept.  12, 1853,     "    I.,  10  Id,,  (Tr.,)  175. 
Convention  between  the  United  States  and 
Prussia,  June,  80, 1852,  Art.  I.,  10  U.  S,  Stat,  at  X., (TV.,)  IOOl 

(Extended  to  the) ) 
North  German  ^  Feb.  22,  1868,  "  III.,  15  Id.,  (2V.J  116. 
Confederation,  ) 
Baden,  Jan.  80. 1857,  "     I.,   11  Id.,  714. 

^«fd  Nofw^,'""  }  ^'-  ^1'  1^«^'  "    °-'   12  ^^'  11^- 

"  Fabrication,  introdnction,  emission  de  fansse-monnaie  oontrefaj^on  on 
alteration  de  papier-monnaie  on  emission  de  papier-monnaie  oontrefait  on 
alt6re ;  contrefaj^on  des  poingons  servant  a  marqner  les  mati^res  d'or  et 
d'argent,  contrefagon  des  Sceanx  de  TEtat  et  des  timbres  nationaaz,  alors 
m§me  qne  la  fabrication  on  oontrefagon  anrait  en  lien  dehors  de  I'Etat, 
qui  reclame  Teztradition." 

Convention  between  France  and 
The  Grand  Dachy  of  Saxe  Weimar,  Aug.    7, 1858, 7  De  Olereq,  444. 
Austria,  Nov.  18, 1855,  6  2d.,  579. 

"  Counterfeiting  bank  notes,  public  securities  or  money." 
Treaty  between  Oreat  Britain  and 

Prussia,  Mar.  5. 1864,  Aeeounte  and  Papers,  1864,  vol.  LXVI.,  (85.) 

*  Oounterfeiting  publiebonde,  hank  noteeand  obligatione,  and,  in  general, 
any  titie  a/nd  instrument  of  credit  whatsoever  ;  the  counterfeiting  seals,  dies, 
stamps  and  marks  of  State  and  public  admini^ration,  and  the  uttering 
thereof" 

Convention  between  the  United  States  and 

Italy.  March  23, 1868,  Art.  II.,  ItiU.&Statat  L.,  (Tr.,)  180. 

Orime  against  nature. 

*  Embes&lement.  The  treaties  differ  very  much  as  to  what  offenses 
of  this  nature  are  subjects  of  extradition  ;  they  are  variously  stated  as 
follows ; 

"  Emheeeiement  by  clerks  and  servants." 
Treaty  between  Great  Britain  and 

Prussia.  Mar.  5, 1864,  Accounts  and  Papers,  1864.  vol.  LXVI.,  (86.) 
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"  ^nbeulem&rU  of  pubHc  moneys.** 

Convention  between  the  United  States  and 
Prassia.  Jane  16, 1852,  Art.  I.,  10  U.  8,  Stat,  <UL.,  (TV.,)  08. 

(Extended  to  the)  ) 

North  German  \  Feb.  22, 1868,  "  III.,  15  Id.,  (2V..)  116. 

Confederation,    ) 

Baden.  Jan.  30.  1867,  "     T..  11  id.,  714. 

Treaty  between  the  United  States  and 

Austria,  Jaly    8,  1856,  Art.  I.,  11  U.  8.  Stat,  at  L.,  692.     . 
Bavaria.  Sept.  12,  1858,    "    I.,  10  Id,,  (IV.,)  176. 
Mexico,    Dec.  11.  1861.    *' III..  12  7d..  1200. 

"  BmbeedefMnt  hy  puNie  officers,  when  the  same  is  pumshMe  wUh  infa- 
mous punishment" 

Convention  between  the  United  States  and 
The  King  of  the  French.  Nov.  9, 1848,  Art.  II..  8  U.  8.  Stat,  at  Z.,  582. 

"  ^mbeesiement  by  pvbUe  officers  including  appropriation  of  public 
funds.** 

Convention  between  the  United  States  and 

^i^Nfrway^"'^*"  }  **"•  ^^'  ^^'  ^^-  °-  ^^  U.  8.  Stat,  at  L..  1126. 

Treaty  between  the  United  States  and 

The  Two  Sicilies,  Oct.  1,  1855,  Art.  XXII.,  11  U.  8.  Stat,  at  L.,  662. 

**  Bmbezzkment  by  public  officers  or  by  persons  Mred  or  salaried,  to  the 
detriment  of  their  employers.** 

Treaty  between  the  United  States  and 

Venezuela,  Aug.  27, 1860.  Art.  XXVIII.,  12  U.  8,  Stat,  at  L.,  1159. 
Hayti,  Nov.    3,  1864,    "    XXXIX..  13  Id.,  728. 

And  the  same  was  added  to  the  treaty  between  the  United  States  and 
Prance  by  an  additional  article.    11  U.  8.  Stat,  at  L.,  741. 

Convention  between  the  United  States  and 

'^ti^eretionr'*'  \  ^^^* ^'  ^®^'  ^^'        ^^^" ^^  U.8.8tat.at L., 694. 

T^^I^™^<»»  I  Feb.    8, 1867.    "  XXXVni..  15  Id.,  {Tr. ,)  183. 

**JBml>exzlement  of  public  moneys,  committed  within  the  jurisdiction  of 
either  party,  by  public  officers,  or  depositaries  ;  embeztlemeni  by  any  person 
hired  or  salaried,  to  the  detriment  of  their  employers.** 

Convention  between  the  United  States  and 

Italy,  Mar.  23, 1868,  Art  11.,  15  U.  8.  Stat,  at  L.,  (Tr.,)  180. 

"  Soustractions  et  concussions  commises  par  des  depositaires  (ou  las- 
siers)  revetus  d'un  caract^re  public,  des  valeurs  qu'ils  avient  entre  les 
mains  a  raison  de  leur  functions  ;  soustractions  commises  par  des  cassiers 
(on  depositaires)  d'Stablissementa  publics,  ou  des  maisons  de  commerce, 
maia  seulement  dans  le  cas  ou  ces  soustractions  sont  accompagn^es  des 
drconstances  qui  leur  dounent  le  caractere  de  crime." 
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Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Ang.    7,  1868, 7  i)«  Clereq,iU. 
^^stria,  Nov.  18,  1866, 6  id.,  679. 

In  an  extradition  treaty,  the  terms  •'public  nfficere  "  or  "  public  depos- 
itaries "  do  not  comprehend  officers  of  a  railroad  company,  bui  only  sig- 
nify officers  or  depositaries  of  the  government,  in  some  of  its  branches  or 
degrees.    8  Opinions  of  U.  8.  Atiorneys-General,  p.  106. 
False  pretenses  or  false  tokens, 
"  Forgery, 

Treaty  between  Great  Britain  and 

PruasJa,     Mar.  5, 1864.  Accounts  and  Papers,  1864,  vol.  LXVI.,  (86.) 


Denmark,  Apr.  16, 1862, 
Treaty  between  the  United  States  and 


1862,  vol.  LXIII.,  ( 


X.,    S(T.8.8t(a.tUL.,51t 
L,  11  Id.,  692. 
I.,  10  Id.,  (Tr„)  176. 
"  XXVIIL,  12  Id.,  1169. 
"  XXXIX.  18  Id.,  728. 
"       XIV.,    9  JA,  (2V..)  188. 


Great  Britain,       Aug.    9, 1842,  Art. 
Austria,  July     8,1866, 

Bavaria,  Sept.  12, 1863, 

Venezuela,  Aug.  27, 1860, 

Hayti.  Nov.    8,1864, 

Hawaiian  Islands,  Dec.  20,1849, 
Convention  between  the  United  States  and 

'^  BVeS  ""^  ^^'^ }  ^°^'  ^'  ^^'  ^'  ""   ®  ^-  ^'  ^^'  ^  ^-  ^• 

Prussia,                   June  16, 1862.  "  I.,  10  Id.,  (IV.,)  100. 
(Extended  to  the)) 

North  German  \  Feb.  22,  1868,  "  III.,  16  Id.,  (IV.,)  116. 

Confederation.  ) 

Baden,                     Jan.  80, 1867,  -  I.,  11  Id,,  714. 

"^^fedfi^llSn.^"'  \  N^^-  2«.  I860.  "      XIV.,  11  Id..  694. 
'^^e^buir^^^   f^®^-    8, 1867. "XXVIIL.  16  J<i,(2V.,)  188. 

In  the  treaty  between  the  United  States  and  Mexico,  Dec  11,  1861.  (12 
V.  8.  Stat,  at  L.,  1200,  Art.  III..)  there  is  added,  "including  the  forging 
or  marking,  or  knowingly  passing  or  putting  in  circulation,  counterfeit 
coin,  or  bank  notes,  or  other  paper  current  as  money,  with  intent  to  de- 
fraud any  person  or  persons."  And  the  same  provision  was  added  to  the 
treaty  with  France,  Feb.  10. 1868,  by  an  additional  article.     11  Id.,  741. 

In  the  treaty  between  the  United  States  and  The  Two  Sicilies,  Oct.  1, 
1866,  (11  U,  8.  Btat.  at  L.,  662,  Art.  XXIL,)  there  is  added,  "including 
forging  of  evidence  of  public  debt,  bank  bills,  and  bills  of  exchange." 

In  the  convention  between  the  United  States  and  Italy,  March  23, 1868. 
(16  U.  8.  Btat.  at  L,,  (IV.)  180,  Art.  II.,)  forging  is  defined,  for  the  pur- 
poses of  the  treaty,  as  "  the  utterance  of  forged  papers,  the  counterfeit- 
ing  of  public,  sovereign  or  government  acta." 

"  The  vtteraaioe  or  the  emisgion  of  forged  papers,"  is  also  specified  by 
the  following : 
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Treatj  between  the  United  States  and 

Oreat  Britain,        Aug.    9. 1842,  Art.         X.,    8  CT.  8.  Stat,  at  Z.,  576. 

Bavaria,  Sept.  13. 1853,  "  I.,  10  Id.,  (Tr.,^  175. 

Hayti,  Nov.    8,  1864,  "  XXXIX.,  18  Id.,  728. 

Hawaiian  Islands, Dec.  20,  1849,  "       XIV.,    9  7(1.,  (2V.,)  182. 
Convention  between  the  United  States  and 

Prussia.  June  16, 1862,  Art.  L.  10  V.  8. 8taL  at  L.,  (2V..)  100. 

(Extended  to  the)) 
North  Geftnan  [  Feb.  22,  1868,  "  III.,  15  Id.,  (IV.,)  116.     * 
Ck>nfederation,  ) 

'^  tedfrnfon  ^^^°'  \  ^''^'  ^'  ^^'  "  ^^^"  ^^  ^^'*  ^^^• 

'*  Faux  en  ^riture  publique  ou  authentique  et  de  commerce,  j  compris 

la  contrefagon  des  effets  publics  de  quelque  nature  qu'ils  soient  et  de 

billets  de  Barque  usage  de  ces  faux  litres.    Sont  except^s  les  faux  non 

accompa^^  des  circonstances  qui  leur  dounent  le  caractdre  de  crime." 

Convention  between  F^nce  and 

The  Grand  Duchj  of  Saxe  Weimar,  Aug.  7, 1858, 7  De  Oienq,  444. 

Austria,  Nov.  13,  1865,  6  Id.,  579. 

It  is  forgery  in  France,  within  the  provisions  of  the  extradition  treaty, 
for  a  royal  notary  to  insert,  in  an  authentic  deed,  false  statements  as  mat- 
ter of  fact.     Matter  of  Metzger,  6  Nmo  York  Legal  Observer,  83. 

Proof  of  the  forging  of  checks  on  the  Communal  Chest  6t  Breslaw,  in 
Prussia,  is  sufficient  cause  for  the  issue  of  a  warrant  for  judicial  inquiry, 
with  a  view  to  the  extradition  of  the  criminal  under  the  treaty  between 
the  United  States  and  Prussia.  6  Opinions  of  U,  8,  Attameye-Oeneral, 
p.  761. 

By  the  law  of  the  State  of  New  York,  "  every  person  who,  with  intent 
to  defraud,  shall  make  any  false  entry,  &c.,  in  any  book  of  accounts  kept 
by  any  moneyed  corporation  in  this  State,  &c.,  shall,  upon  conviction,  be 
adjudged  guilty  of  forgery  in  the  third  degree."  HM,  that  a  person  of- 
fending against  this  statute  was  not  guilty  of  forgery,  within  the  meaning 
of  the  extradition  treaty  between  the  United  States  and  Great  Britain, 
nor  of  the  act  passed  to  give  it  effect,  and  could  not  therefore  be  surren- 
dered on  requisition.    Re  Windsor,  Hie  Jurist,  vol.  XI. ,  807. 

'^  Kidnapping.  "Defining  the  Fame  to  be,  the  taking  and  carrying 
away  of  free  persons  by  force  or  deception." 

Treaty  between  the  United  States  and 
Mexico,  Dec.  11,  1861,  Art.  HI.,  12  U,  8.  Stat,  ai  L.,  1200. 

See,  also,  Faise  Imprisonment,  below. 

'*  Larceny. 

Treaty  between  Great  Britain  and 
Prussia,  Mar.  5, 1864,  AecourUs  and  Papers,  1864,  vol.  LXVL,  (35.) 

Larceny  is  not  among  the  cases  provided  for  by  any  convention  between 
the  United  States  and  Great  Britain,  for  the  extradition  of  criminals. 
Neither  is  constructive  larceny  or  embezzlement  by  private  persons. 
6  Opinions  of  U.  8.  Attorneys-Oeneral,  pp.  85,  431. 
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Larceny  of  cattle,  or  other  goods  and  chattels  of  the  value  of  twenty- 
five  dollars  or  more,  when  the  same  is  committed  within  the  frontier 
States  or  Territories  of  either  nation. 

Treaty  between  the  United  States  and 
Mexico,  Dec  11. 1861,  Art.  HI.,  12  U.  8.  Stat,  at  L.,  1300. 

Qrand  larceny.  **  Vol,  lorsqa'il  a  M  accompagnd  des  drconstances  qui 
lui  donne  le  caractdre  de  crime." 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7, 1858, 7  De  Clereq,  444 
Austria,  Nov.  18, 1855, 6 /<i,  579. 

.   Maiming,    See  MutHation,  below. 

Manriaughter. 

>»  Murder. 

Treaty  between  the  United  States  and 
ti  Great  Britain,         Aug.  9, 1842,  Art.  X.,    8  U,  8,  8tat.  at  L.,  676. 

i  Hawaiian  Islands,  Dec.  20, 1849,  "  XIV.,   9  Id.,  (TV.,)  182. 

I  Austria.  July  3,  1856.  -        L,  11  Id,,  692. 

V  Bavaria,  Sept.  12. 1858,  "       I.,  10  Id,,  (IV.,)  175. 

j  Convention  between  the  United  States  and 

Prussia,  June  16, 1852,  Art.  L,  10  U.  8, 8tat.  at  X.,  (TV.,)  100. 

(Extended  to  the) ) 
North  German  V  Feb.  22, 1868,  "  IIL,  15  Id,,  (Tr.,)  116. 
Confederation,    ) 
Baden,  Jan.  80, 1857,  "    L.  11  Id.,  714. 

Under  the  British  treaty  it  is  held,  that  a  person  charged  with  murder 
on  the  high  seas,  on  board  a  British  vessel,  must  be  given  up  when  d^ 
manded  by  Great  Britain.'  Query  f  Whether  evidence  of  justification  of 
the  killing  can  be  received  in  the  proceedings.  Me  Bennett,  11  Lmt 
Times  Hep,,  488.  For  murder  on  the  high  seas,  on  board  a  British  vesse], 
is  not  committed  within  the  jurisdiction  of  the  United  States,  althougli 
the  vessel  comes  into  a  port  of  the  United  States,  but  is  committed  within 
the  exclusive  jurisdiction  of  Great  Britain . 

**  Murder,  comprehending  the  crimes  designated  ipy  the  French  penal 
Code"  by  the  terms  *  d^assasnnat,  de  parricide,  cPinfantidde,  et  dtm- 
poisonnement.' " 

Convention  between  the  United  States  and 

"^Pp^c^. "'*'"' [not.    9. 1848.  Art.       U.,    8  IT.  A  flfart. a«  £.. 682. 

,  luly,       '  Mar.  88. 1868.  "  II,  16  Id.,  (2V..)  180. 

'.  .'^'itderat7on?"''fN»'-26'l»50."      XIV..  11  JA.  694. 

'^^Bep^bu'cf*''"  \^^^-   8.1867,  "  XXVIII. .15 /A. (TV..) m 
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Treaty  between  the  United  States  and 
The  Two  Sicilies,  Oct.      1, 1866,  Art.  XXII.,  11  U.  8.  Stat.  <a  L.,  662. 
Mexico.  Dec    11,1861,"  lU.,  12  7d,  1200. 

Venezuela,  Ang.    27,  1860,  "  XXVin.,  12  id.,  1169. 

Hayti,  Not.     8,  1864.  "  XXXIX.,  13  Id.,  728. 

Treaty  between  Great  Britain  and 

Prussia,    Mar.    6, 1864,  Aeeounts  cmd  Papers,  1864,  Vol.  LXVI.,  (86.) 

Denmark,  Apr.  16, 1862,        *'  "         1862,  Vol.  LXIIL,  (86.) 

To  the  same  effect,  see  convention  between  France  and 

The  Grand  Dnchy  of  Saxe  Weimar,  Aug.    7,  11:68,  7  De  Clercq,  444. 

Austria  Nov.  18,  1866,  6  Id.,  679. 

"  Attempt  to  commit  mwrder"  is  included  in  many  of  the  preceding 
treaties. 

**  Auault,  with  intent  to  commit  murder"  is  specified  in  others.     See 
also,  AesauU,  in  this  note,  below. 

^  Perjury,    Faux  t6moignage,  lorsqu'il    est  acoompagn^   de    circonr 
stances  qui  lui  donnent  le  caractdre  de  crime ;  subornation  de  tSmoins. 
Convention  between  France  and 

The  Grand  Duchy  of  Saxe  Weimar,  ^ug.    7, 1868,  7  De  Olereq,  444. 
Austria,  Not.  18,  1866,  6  Id.,  679. 

^^Piraejf. 

Treaty  between  the  United  States  and 

Great  Britain         Aug.  9, 1842,  Art.  X.,    S  U.S. Stat. at £.,676. 

Austria,  July    8, 1856,   "  I.,  11  Id.,  692. 

Bavaria,  Sept.  12, 1863,   "  L.  10  id.,  (2V.,)  175. 

The  Two  SicUies,  Oct.     1, 1856,   "      XXII.,  11  Id.,  652. 

Mexico,  •  Dec.  11,1861,   "  UI., 42  id.,  1200. 

Venezuela,  Aug.  27, 1860,   «'  XXVIII.,  12  Id.,  1159. 

Hayti,  Nov.   8, 1864,   "  XXXIX.,  18  Id.,  728. 

Hawaiian  Islands,  Dec.  20, 1849,   '*        XIV..    9  Id.,  (Tr.,)  182. 
Convention  between  the  United  States  and 

Prussia,  June  16, 1852,  Art.      I.,10  (T.  8.Stat.  at  L.,{Tr.i  100. 

Bxtendedtothe)) 
North  German  \  Feb.  22, 1868,    ''    ni.,  16  Id.^  116. 
Confederation, ) 

Italy,  Mar.  23, 1868,    "      II.,16i<i,  (iV.,)180. 

Baden,  Jan.  80, 1867,    "       I..11  JeJ.,  714. 

'^ftie^tt^,^'"  (  ^^^^-  ^'  I860,    "  XIV.,^1  Id.,  694. 

''SfTorwir.f^^^-^^l^^^^  "  II.,  12  id.,  1126. 
It  WES  held  by  Cbompton,  Blackbtjrn  and  Slbe,  JJ.,  (dissentient 
CocKBURN,  C.  J.,)  that  piracy,  in  the  treaty  between  the  United  States  and 
Great  Britain,  August  9,  1842,  (8  U.  8.  Stat,  at  L.,  576,  Art.  X.,)mu8t  not 
be  understood  in  the  sense  of  piracy,  by  the  law  of  nations,  but  of  acts 
made  piracy  by  the  municipal  law  of  the  United  States.  He  Tivnan,  6 
But  d:  Smith  Q.B., 045. 
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Letoia,  in  his  pamphlet  on  Foreign  Jurisdiction  and  the  Extradition  of 
Criminals,  (p.  89,)  states  his  opinion  as  to  the  meaning  of  "piracy"  in 
coDformitj  with  the  decisions  of  the  majoiitj  of  the  ooart  in  Tivnan's 
Case.    Reporter's  Note,  in  Be  Tivnan,  6  BeH  dt  Smith  Q.  B.,  896. 

In  the  time  of  peace,  anj  act  of  depredation  upon  a  ship  is  prima  facie 
an  act  of  piracy  :  bnt  in  time  of  war  between  two  countries,  the  presump- 
tion is,  ihat  depredation  bj  one  of  them  on  the  ship  of  the  other  is  an  act 
of  legitimate  warfare.  It  is  immaterial  whether  the  act  was  done  by 
soldiers  or  volunteers,  and  whether  it  was  commanded  bj  the  belligerent 
State,  or  when  done,  ratified  by  it.  Be  Timan,  5  Beet  ift  8mUh  Q.  B,, 
645. 

^^  Bape, 

TtqaXj  between  the  United  States  and 
Mexico,        Dec.    11,  1861,  Art.        lU.,  12  U.  8,  Btat,  at  L„  1800. 
Venezuela,  Aug,  27, 1860,    "  XXVIII.,  12  Id,,  1169. 
Hayti,  Nov.    8, 1864,    "  XXXIX.,  18  Id.,  728. 

Convention  between  the  United  States  and 

Italy,  Map.  83.  1868,    "  II.,16  Jd.,(2V..)  180. 

''''^e:^on?°"-  f  NOT.  26. 1860.   •'         XIV..  11  iA.  6M. 

The  Two  Sicilies,     Oct.     1.1856,    ''      ZZIL,  11  id,  652. 

"^^pSf ""'  }  '"«'>•    8. 1867,    "  XXVIIL.  16  Id..  (2V.,)  188. 

*' Viol ;  attentat  &  la  pndeur  consomm^  on  tentSavec  violence ;  attentat 
&  la  pudeur  consommd  ou  tentS  m^me  sans  violence  ;  sur  une  personue 
au  sujet  de  laquelle,  et  en  consideration  de  son  fige,  an  pareil  attentat 
constituerait  an  crime." 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Wdmar,  Aug.    7, 1858,  7  Be  Oleroq,  441 
Austria,  Nov.  18, 1855, 6  Id.,  579. 

"  Bobbery. 

Treaty  between  the  United  States  and 
Great  Britain,        Aag.   9, 1842.  Art.  X.,   BIT.8.  8tat.atL.,0^^ 

Austria.  July    8.1856,''  L,  llJ(i..692. 

Bavaria,  Sept.  12, 1858.  "  L.  10  M,  (TV.,)  175. 

Hayti.  Nov.  8, 1864,    "    XXXIX..  18  Id.,  728. 

Hawaiian  Islands,  Dec.  20,  1848,  *'         XIV.,'  9  Id.,  (TV.,)  182. 

Convention  between  the  United  States  and 

'^  de^A  ^o^a^^  }  M*'-  21'  1^'  ^-  H-.  12  ^-  ^-  ^'  ^  ^^  ^^ 
King  of  Prance,       Feb.  24,  1845,   "  8  Id.,  617. 

Prussia,  June  16,  1852,    "    L,  10  Id.,  (IV.,)  100. 
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(Extended  to  the) } 
North   German  [  Feb.  22,  1868,  Art.  III.,  16  Id.,  (IV.,)  116. 
Ck>nfederation,    ) 

Baden,  Jan.  30, 1867,  "        I..  11  Id.,  714. 

Other  treaties  define  or  restrict  the  term  as  foUowa : 
"  Rubbery,  toith  violence  to  the  pereon  robbed.*' 

Treaty  between  Great  Britain  and 

Prussia,  Mar.  6,  1864,  Aeeounts  in  Papere,  1864,  yol.  LXVL,  (86.) 
"  Robbery,  defining  the  same  to  be,  the  felonious  and  foroible  taking^ 
from  the  person  of  another  goods  or  money  to  any  value,  by  yiolenoe  or 
patting  him  iu  fear." 
ConTention  between  the  United  States  and 

Italy,  Mar.  28,  1868.  Art.  R,  16  U.  8.  8t(U.  cA  L.,  (TV.,)  180. 
Treaty  between  the  United  States  and 

Mexico,  Dec  11,  1861,  Art.  III.,  12  U.  8,  BkU.  at  L.,  1200. 
'*Rolt^)ery,wUh  violence,  intimidoHon,  or  forcible  entry  of  an  inhabited 
hotuc.** 
Treaty  between  the  United  States  and 

The  Two  SiciUes.  Oct.  1,  1855,  Art.  XXII.,  11  U.  8.  Stat,  at  L.,  662. 
Convention  between  the  United  States  and 

"^^^e^n?"""  [  ^^^-  ^'  ^®^»  ^^'     ^^-^  ^^  ^-  ^-  '®^-  ^  ^'*  ^^ 
'^^^^°^*^lPeb.     8,1867,   "  XXVIIL.  16  7eJ.,  (TV.,)  188. 

The  treaty  between  the  United  States  and  Venezuela,  Aug.  27,  1860, 
(12  U.  8.  8tat.  at  L„  1159,  Art.  XXVIII.,)  contains  the  same  provision,  ex. 
cept  that  it  refers  to  private  houses,  and  is  not  restricted  to  inhabited 
houses. 

The  treaty  between  the  United  States  and  the  King  of  the  French 
adds: 

"  And  the  corresponding  crimes  included  under  the  French  law,  in  the 
words  '  f>ol  qtialifli' " 

Slave  Trading. 

**  Law  of  Ifatione.  Offeneee  against  any  provision  of  this  Code,  the 
violation  of  which  is  declared  to  be  a  public  offense,  committed  either 
within  the  jurisdiction  of  the  nation  making  the  demand,  or  against  its 
rights,  or  the  rights  of  its  members.    But  see  note  6,  to  Article  210,  above. 

The  following  list  exhibits  certain  offenses  which  have  also  been  made 
the  subjects  of  extradition  by  several  recent  French  and  British  treaties, 
and  by  American  treaties ;  and  there  are  added  certain  crimes  which, 
though  perhaps  not  included  in  any  treaty,  still  are  worthy  of  considera* 
tion  in  framing  a  complete  and  efficient  system. 

Abduction.  See  Kidnapping,  note  11,  above ;  and  FcUse  Impriionment^ 
below. 

Aecestoriee.  These  provisions  should  perhaps  be  extended  to  the  case 
of  persons  guilty  in  one  country  of  being  accessory  before  the  fact  to  an 
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offense  committed  in  another  country,  so  aa  to  enable  the  former  nation  to 
demand  their  extradition  from  the  authorities  of  a  third  nation  to  which 
they  may  have  fled. 

In  the  case  of  Allsop,  a  British  subject,  having  been  charged  in  Great 
Britain  with  being  an  accessory  before  the  fact  to  the  murder  of  a  French- 
man in  Paris,  and  having  escaped  to  the  United  States,  the  law  officers  of 
the  Crown  were  of  the  opinion  that  the  existing  treaties  did  not  sanction 
a  demand  upon  the  United  States  for  his  surrender  to  Qreat  Britain,  be- 
cause he  was  not  charged  with  the  crime  of  murder  committed  within  the 
jurisdiction  of  the  British  Crown.  Op'n.  of  Sir  J.  D.  Harding,  Sir  Fitzroy 
Kelly  and  Sir  Hugh  Cairns,  FartjftKB  CaseB  and  Opinions  in  OarutUu- 
tumai  Law,  p.  868. 

AsBauU,    "  Coups  et  blessures  Tolontaires  ayant  occasion^  soit  la  mort, 
Boit  une  maladie  ou  incapacity  de  travail,  pendant  plus  de  vignt  jours." 
Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7, 1868,  7  De  Clereq,  444. 
Austria,  Nov.  18, 1855,  6  Id.,  579. 

AuatUt,  trith  intent  to  kiU.    See  Murder,  note  18,  above. 
Convention  between  France  and 

The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7,  1858,  7  De  Oleroq,  444. 

Austria,  Nov.  18, 1855,  6  Id.,  579. 

Boundaries.    Ir^uriee  to  national  "boundariei, 

Oonepiraoff  to  commit  a  felony,    "  Association  de  Malf  actenrs. " 

Convention  between  France  and 
The  Grand  Dachy  of  Saxe  Weimar,  Aug.    7,  1858,  7  De  Clereq,  444. 
Austria,  Nov.  18,  1855,  7  Id.,  579. 

Duelling.  It  has  been  objected  that  this  should  not  be  a  ground  of  a 
demand  for  extradition  upon  a  natioU  whose  laws  do  not  make  it  an  of- 
fens9.  TranaacHoTii  of  National  Auodation  for  the  Promotion  of  Social 
Science,  1866,  p.  144. 

Extortion.    "Extorsion  destitres  et  des  signatures." 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7, 1858. 7  De  Ulereq,  444. 
Austria,  Nov.  18,  1855,  6  Id,  579. 

False  imprisonment,    "  Sequestration    ou    arrestation,  ou   detention 
illegale  des  personnes." 
Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7,  1858,  7  De  Olereq,  444. 
Austria,  Nov.  18,  1855,  6  Id.,  579. 

ForfeUwre  ofreeognieanees  in  criminal  eases. 

Frauds  by  persons  holding  positions  of  trust.  Extradition  cannot  be 
demanded  of  France  by  the  United  States,  in  the  case  of  a  fraudulent 
breach  of  trust  by  private  persons,  notwithstanding  that  such  offense  is 
made  grand  larceny  by  the  statutes  of  the  State  where  committed. 

The  terms  of  the  treaty,  bearing  on  the  subject,  apply  only  to  etnbea- 


INTERNATIONAL    CODE. 


107 


ilement  by  public  depositaries.    7  Opinions  of  U.  8.  Atlomeya-General, 
p.  643. 

Fraudulent  bankrupteiei. 

Treaty  between  Great  Britain  and 

Prussia,     Mar.   5,  1864,  Aecounit  and  Papers,  1864,  vol.  LXVI.,  (85.) 

Denmark,  Apr.  15, 1863,        "  "  1862,  vol.  LXIII.,  (36.) 

Convention  between  France  and 

The  Orand  Duchy  of  Saze  Weimar,  Aug.     7, 1858,  7  De  Clereq,  444. 

Austria.  Nov.  18.  1855.  6  Id.,  579. 

Fraudulent  insolvencies. 

Felonious  homicide.    See  Murder,  note  18,  above. 

Malicious  injuries  to  emigrants,  international  works,  &c 

"  MuHUUion." 

Treaty  between  the  United  States  and 

Mexico,  Dec.  11, 1861,  Art.  III.,  12  U.  8.  Stat,  at  L„  1200. 

"  Castration:' 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7,  1858,  7  De  Clcrcq,  444. 
Austria.  Nov.  18. 1865,  6  Id,,  579. 

Mutiny.  "  Mutiny  on  board  a  ship,  whenever  a  crew,  or  a  part  thereof, 
by  fraud  or  violence  against  the  commander,  have  taken  possession  of 
the  Fessel." 

Convention  between  the  United  States  and 
Italy.  Mar.  28, 1868,  Art.  II.,  15  U.  B.  Stat,  at  L„  (2V..)  180. 

'^dJKrw:;:(M^^  IL.  12  id..  1126. 

Seduction, 

Smuggling, 

Threatening,  "  Menaces  d'attentat  contre  les  personnes  on  les  pro- 
priety." 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7,  1858,  7  De  Cl&rcq,  444. 
Austria,  Nov.  18,  1855,  6  Id.,  579. 

Exceptions.    The  following  treaties  seem  to  make  a  preneral  restriction 
of  the  enumerated  crimes  to  cases  where  the  crimes  mentioned  are  sub- 
ject to  infamous  punishment. 
Convention  between  the  United  States  and 

Italy.  Mar.  28,  1868,  Art.        II.,  15  U,  8.  Stat,  at L„  (2V.,)  180 

The  Swiss     ) 
Confed-      V  Nov.  25, 1850,  "       XIV.,  11  Id,,  594. 
eration,      ) 
The  Domin- ) 
ican    Re-  V  Feb.    8.  1857,  "  XXVIH.,  15  Id,,  (3V.,)  188. 
public,      ) 
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Treaty  between  the  United  States  and 

Venezuela,  Aug.  27,  1860.  Art.  XXVIII.,  12  U.  8.  Stat,  at  Z.,  1159. 
Imprisonment  for  a  term  of  years  is  infamous  punisbment,  within  this 
clause.     12  OpimonB  of  U,  8,  Attomey^-Oeneral,  826. 

Exception  of  certain  offenses. 
215.  The  provisions  of  this  Section  do  not  apply  in 
any  manner  to  cases  in  any  of  the  following  classes : 

1.  Crimes  or  offenses  of  a  purely  political  char- 
acter ;  * 

2.  Any  offense  committed  in  furthering  civil  war,  in- 
surrection or  political  commotion,  which,  if  committed 
between  belligerents,  would  not  be  a  crime ; " 

3.  Desertions  from,  or  evasions  of,  military  or  narval 
service ;  * 

4.  Offenses  committed  before  this  Section  took  ef- 
fect ;  *  and, 

5.  Offenses  which,  by  reason  of  the  lapse  of  time, 
or  any  other  cause,  the  demanding  nation  cannot  law- 
fully punish.' 

*  This  Bubdivision  Is  suggested  by  Art.  V.  of  the  convention  between 
the  United  States  and  France,  8  XT.  8.  8t(U.  a<  Z.,  582 ;  and  is  usual  iu 
other  treaties.  BluntKhU,  {Droit  Intern.  GodiJU,  §  896,)  says,  that  this 
exception  is  recognized  in  aU  the  recent  treaties. 

As  to  what  are  political  offenses,  see  7  De  Cloreq,  161. 

The  abuse  of  asylum  is  prohibited  by  Article  207. 

'  This  Bubdlyision  is  suggested  in  connection  with,  or  as  a  substitute 
for,  the  preceding,  in  order  to  define  and  secure  the  right  of  aqfium,  as 
understood  by  the  United  States.  Several  French  treaties  contain  a  pro- 
vision that  an  attempt  against  the  person  of  a  foreign  sovereign,  or 
against  that  of  the  members  of  his  family,  where  the  attempt  constitutes 
the  act  either  of  murder  "  d'assassinat  ou  empoisonnement,"  shall  not  be 
considered  as  a  political  offense. 

Additional  convention  of  Sept.  22, 1866,  to  convention  of  Nov.  22, 1884,  . 
between  France  and  Belgium,  7  De  Clercq,  151. 

Convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.  7,  1868,  7  De  Olercq,  444. 

Great  Britain  has  steadily  refused  to  surrender  political  offenders,  or 
to  deny  them  asylum.  Extradition  of  political  offenders  obtains  between 
the  States  of  the  Germanic  Confederation.  But  Heffter  states  this  as  an 
exception  to  the  established  principle.  Wheatan'e  EUm.  Int.  Law,  Pt. 
II.,  Ch.  II.,  §  13.  note. 

'  In  no  treaty  do  the  United  States  include  these,  except  so  far  as  da 
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serters  from  naTal  service  may  be  reclaimed  bj  tbe  Consul.  See  Section 
II.  of  this  Chapter,  on  Extbadttion  of  Desbrtbbs. 

There  are  conventions  between  some  European  countries — e,  g,,  between 
Russia  and  Prussia,  Aug.  8,  1857 — for  the  mutual  surrender  of  deserters, 
and  persons  owing  future  military  t&rvice,  Danii%  Wheaion,  g  120, 
Dote  79. 

There  are  also  conventions  between  European  powers,  for  the  restitu- 
tion of  arms,  horses  and  equipments  of  deserters.  See,  for  instance,  7  De 
Clereq,  pp.  411,  412,  442,  406,  511. 

*  This  exception  is  usual  in  the  American  treaties. 

*  Some  of  the  French  treaties  have  made  the  limitation  laws  of  the  na- 
tion where  tbe  offender  is  found,  a  bar  to  his  extradition. 

It  may  be  thought  desirable  to  add  such  a  provision  as  the  following : 

No  nation,  is  bound  to  deliver  up,  under  the  provisions  of  this  Section, 
a  person  who,  according  to  the  provisions  of  this  Code,  is  a  member  of  the 
same  at  the  time  the  deifimd  for  his  surrender  is  made.  Fiore,  {Nouveau 
DtoU  IjUerruUianal,  vol.  1,  p.  829,)  says,  this  is  the  generally  received  rule. 

Such  a  provision  is  contained  in  the  following  treaties  : 

Convention  between  the  United  States  and 

^en 'K^rlly]  (  ^"-  ^^^  ^®^'  ^'  ^^•'  ^^  ^-  ^'  ^^'  ^  ^-  ^^^' 
Prussia,  '     June  16,  1852,    "    III.,  10 /<!.,( TV.,)  101. 

(Extended  to  the)) 

North  German}-  Feb.  22,  1868,    "    III.,  15  id.,  (Tr.,)  116. 

Confederation,  ) 

Baden.  Jan.  80,  1857,    "     II.,  11  Id.,  715. 

Treaty  between  the  United  States  and 

Austria,  July    8,  1856,  Art.    II.,  11  U.  8.  Stat,  at  Z.,  693. 
Bavaria,  Sept.  12,  1853,    "      III.,  10  Id.,  (TV.,)  176. 
Mexico,  Dec.  11,1861,    "      VI.,  12  Jd,  1202. 
Hayti,     Nov.    3,  1864,    "  XLI.,  13  Id.,  728. 
It  is  understood  that  the  British  extradition  treaties  all  provide,  that 
neither  party  shall  surrender  its  own  subjects.     Cases  and  Opinions  in 
ConstittUional  Law,  by  Forsyth,  p.  371,  note. 

France  is  undetstood  to  hold  the  same  rule.    Letter  of  Mr.  Lawrence, 
Transactions  of  National  Association  for  Promotion  of  Social  Science,  1866, 
p.  156. 
And  see  the  convention  between  France  and 
The  Grand  Duchy  of  Saxe  Weimar,  Aug.    7,  1858.  7  De  Olercq,  444. 
Austria,  Nov.  13,  1855,  6  Id.,  579. 

BluntscMi,  (Droit  Intern.  Godifii,  %  399,)  states  the  exception  of  citizens 
as  one  now  recognized  even  by  the  States  which  admit  the  obligfation  of 
extradition,  but  it  has,  as  he  says,  g^ave  inconvenience  for  the  adminis- 
tration for  criminal  justice,  and  had  better  be  abandoned. 

Dana,  (in  his  edition  of  Wheaton,  §  120,  note  77,)  says,  that  the  obliga- 
tioD  or  willingness  of  a  State  to  surrender  its  own  citizens,  who  are  charged 
with  crimes  conmiitted  abroad,  and  have  sought  refuge  in  their  own 
country,  is  affected  by  the  consideration  whether  Buch  State  punishes  its 
citizens  for  crimes  so  committed. 
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Convention  between  the  United  States  and 
Pnissia.  Jnne  16, 1852,  Art.  I.,  10  U,  8.  Stat,  at L.,  (2V..)100. 

(Extended  to  the) ) 
North  German  \  Feb.  22. 1868,  "  III.,  16  id.,  (TV.,)  116. 
Confederation,  ) 
Baden.  Jan.  80,  1867,  "    I.,  11  Id.,  714. 

On  the  other  band,  the  later  treaties — for  example,  the  oonyention 
between  the  United  States  and  Italy,  March  28, 1868,  (15  U.  8.  Stat,  at  L., 
(TV.,)  181,  Art.  V.,)  require  a  copy  of  the  foreign  warrant,  or  of  the  de- 
positions upon  which  it  was  granted,  to  he  fortoarded^  in  the  firti  instance, 
to  the  executive  authority :  the  executive  then  to  issue  a  warrant  for 
the  arrest  of  the  accused,  and  his  examination  before  the  proper  judicial 
authority. 
The  provisions  presented  in  this  draft  embrace  both  methods, 
in  one  case  at  least,  it  has  been  stipulated  that  the  government  of  a 
nation  might,  before  producing  documentary  evidence,  demand  the  imme- 
diate and  provisional  arrest  of  the  accused  or  convict ;  but  compliance 
with  the  demand  was  left  optional  with  the  government  on  which  the  de- 
mand was  made.  "When  such  provisional  arrest  was  granted,  the  docu- 
mentary evidence  was  required  to  be  transmitted  within  two  monthe, 
without  which  the  person  arrested  was  entitled  to  his  discharge. 
Convention  between  France  and 

■^  of  Sa":  wS.  \  ^-8-  '.  1«».  '  ^'  f^'  ^-  ^  ^^' 
This  provision  seems,  however,  too  dangerous  to  be  inserted  in  an  in- 
ternational Code. 

Arrest  in  anticipation  of  requisition. 

217.  Upon  presumptive  evidence  of  an  offense,  within 
the  provisions  of  this  Section,  the  local  tribunals,  which 
would  have  cognizance  of  it,  if  committed  within  their 
jurisdiction,  may  arrest  the  person  accused,  and  detain 
him  for  a  reasonable  time,  to  afford  the  foreign  govern- 
ment opportunity  to  make  requisition  for  his  surrender. 
But  the  evidence  must  be  sufficient  to  commit  for  trial, 
if  the  offense  were  committed  within  the  local  jurisdic- 
tion ;  and  if  no  requisition  be  made  within  one  month 
thereafter,  the  accused  will  be  entitled  to  his  dis- 
charge. 

This  is  in  substance  the  rule  laid  down  by  ChanceUor  EIent,  on  the 
review  of  continental  and  English  authorities,  in  the  Case  of  Washburn, 
4  Johnwm's  New  York  Ohaneery  Rep.,  106. 

To  the  same  effect  are  Mure  «.  Kaye,  4  Taunton* B  Eep,,  84;  Matter  of 
British  Prisoners,  1  Woodbury  &  MinoVt  IT.  8.  CKreuU  Ot.  Bep.,  66. 

These  authorities,  however,  are  opposed  by  others. 
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In  the  United  States  «.  Dayis,  2  8umner*8  U,  8,  Ore,  Ct.  Sep.,  482,  it  is 
-said,  upon  principles  of  international  law,  and  independent  of  statute  or 
treaty,  that  courts  of  justice  are  neither  bound  nor  authorized  to  remand 
prisoners  for  trial  to  a  foreign  government  whose  laws  they  are  said  to 
have  violated.  See,  also,  1  Opinions  of  U,  8.  Attomej/s-G&neral,  p.  510  ; 
2  Id.,  p.  859. 

And  in  the  Matter  of  Henrich,  5  Bleaehford*8  U.  8,  Circuit  Court  lUp., 
414 ;  Bx-parts  Henrich,  10  Cox*s  CrimifuU  Caaea,  626,  it  is  said,  that  it 
should  seem  indispensable  that  a  demand  for  the  surrender  of  the  fugi- 
tive should  be  first  made  upon  the  executive  authorities  of  the  govern- 
ment, and  a  mandate  of  the  President  obtained,  before  the  judiciary  is 
called  upon  to  act.  That  at  all  events,  this  would  be  the  better  practice, 
and  one  in  keeping  with  the  dignity  to  be  observed  between  nations  in 
such  delicate  and  important  transactions. 

That  an  executive  order  ofatirrend&r  to  a  foreign  government  is  purely 
a  national  act,  is  not  open  to  controversy  ;  nor  can  it  be  doubted  that  this 
executive  act  must  be  performed  through  the  Secretary  of  State,  by  order 
of  the  President.  But  it  does  not  follow  that  Congress  is  excluded  from 
vesting  authority  in  judicial  magistrates  to  arrest  and  commit,  prepara- 
tory to  a  surrender.    In  re  Kaine,  14  Hotoard^s  XT.  8.  8up.  Ct.  Rep.,  103. 

The  original  arrest  may  be  made  by  the  executive,  or,  tf  the  iiatute  ao 
proffide,  it  may  also  be  made  by  the  court  or  the  examining  magistrate. 
Dana'a  Whsalon,  %  115,  note  78. 

In  the  Commonwealth  o.  Deacon,  (10  8ergeant  db  Bawle'a  Rep.,  125,)  it 
was  held,  that  in  the  absence  of  an  extradition  treaty,  no  State  magistrate, 
npon  a  charge  by  a  private  person,  can  cause  a  fugitive  from  a  foreign 
country  to  be  arrested  for  a  crime  committed  in  that  foreign  country,  in 
order  to  afford  an  opportunity  to  the  executive  of  the  United  States  to  de- 
liver him  up  to  the  government  of  that  country.  , 

See,  in  this  connection,  the  note  to  Article  216. 

Preliminary  investigation. 

218.  Before  making  the  surrender  or  arrest  of  an  al- 
leged fugitive  from  justice,  the  nation  from  which  it  is 
^ked  may  determine  for  itself,  upon  a  preliminary  in- 
vestigation, whether  it  is  presumptively  established 
that  the  person  charged  has  committed  the  offense,  as 
defined  by  this  Code ;  or,  in  the  case  of  a  convict,  that 
he  has  wrongfully  escaped  punishment. 

It  was  held,  in  the  Matter  of  Metzger,  (5  y.  T.  Legal  Observer,  83 ;  see, 
idao,  1  Barbour'a  Now  York  Rep.,  2^,  and  5  Howard: a  U.  8.  Sup.  Ct.  Rep. 
176,)  that  the  test  of  what  constituted  the  crime  is  the  law  of  the  coun- 
try which  demands  the  fugitive,  not  that  of  the  nation  upon  which  the 
demand  is  made.  In  Dana*a  Wheaton,  (§  117,  note  75,  p.  186,)  it  is  said, 
that  the  Extradition  Acts  are  restricted  to  the  cases  which  have  the  essen- 
tial and  substantial  elements  of  the  offenses  specified,  and  according  to 
8 
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the  law  of  both  countries  ;  and  the  mere  fact  that  an  act  which,  according 
to  the  general  law  of  either  country,  has  not  the  character  of  a  particular 
offense,  is  treated  as  such  by  the  law  of  one  of  them,  does  not  bring  a  case 
within  the  treaty.  We  must  assume  that  the  terms  employed  are  used  in 
a  sense  common  to  both  parties  to  the  treaty. 

Compare  Be  Wind8or,(6  Best  dt  Smith's  Q,  B.  Bep.,  522, )  where  it  was  held 
that  the  enumeration  of  crimes  in  the  (Bxtradition  treaty  refers  to  such  acts 
as  amount  to  any  of  those  offenses,  according  to  the  law  of  Enjifland  and 
the  general  law  of  the  United  States,  and  does  not  comprise  offenses  which 
are  only  such  by  the  local  legislation  of  some  particular  State  of  the 
American  Union  ;  and  Be  Tivnan.  (5  Best  Jo  Smith's  Q.  B.  Bep.,  m») 
where  piracy  was  taken  as  understood  according  to  the  law  of  the  United 
States  rather  than  the  law  of  nations. 

,   Bides  for  conducting  investigation. 

219.  The  proceedings  for  the  arrest  of  aD  alleged  fu- 
gitive from  justice,  and  the  judicial  investigation  of  the 
charge,  must  be  conducted  according  to  the  rules  esfclb- 
lished  for  similar  preliminary  proceedings,  before  the 
same  courts  or  magistrates,  in  the  case  of  a  person 
charged  with  the  commission  of  a  like  offense  within 
the  country. 

Clarke,  {Extraditumt  p.  99,)  states  the  rules  for  the  conduct  of  the  investi- 
gation as  follows,  in  the  case  of  a  demand  in  extradition  upon  Qreat  Britain : 

**  The  prisoner  being  apprehended  and  brought  before  a  magistrate, 
three  tilings  are  necessary:  1.  The  identity  of  the  prisoner  must  be  proved; 
2.  Such  evidence  of  criminality  must  be  given  as,  according  to  the  laws  of 
the  place  where  he  has  been  found,  would  justify  his  apprehension  and 
commitment  for  trial  if  the  crime  or  offense  had  been  there  committed. 
Some  evidence  upon  this  point  is  necessary  in  the  first  instiince,  bat  the 
magistrate  has  the  usual  powers  of  remand,  if  it  be  not  sufficient  for  com- 
mitment ;  8.  The  magistrate  must  be  satisfied,  either  upon  the  facts  of 
the  case  or  by  the  evidence  of  a  foreign  lawyer,  that  the  offense  charged 
comes  within  the  definition  of  the  crime  contained  in  the  treaty.  This 
evidence  must  be  taken  in  the  prisoner's  presence,  in  the  usual  way.  The 
evidence  of  criminality,  however,  may  consist,  either  wholly  or  in  part,  of 
copies  of  depositions  taken  by  a  judge  or  competent  magistrate  in  the 
country  claiming  the  fugitive." 

*'  If,  on  examination,  the  magistrate  finds  that  the  acts  are  not  disputed, 
but  that  a  justification  is  established  antecedent  to,  and  independent  of, 
the  acts  themselves,  he  must  discharge  the  prisoner."  '  Id.,  105. 

In  order  to  enable  a  justice  of  the  peace  to  issue  his  warrant  under  the 
statute,  0  and  7  Vict.,  c.  76,  g  1,  for  the  apprehension  and  committal  for 
trial  of  an  accused  person,  it  need  not  appear  that  there  was  an  ori^rinal 
warrant  for  his  apprehension  in  the  United  States,  or  depositions  taken 
afirainst  him  there  ;  and  the  warrant  of  such  justice  of  the  peace  need  not 
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allege  that  the  evidence  before  him  was  taken  under  oath.  In  re  Tivnan, 
5  Best  A  Smith: 8  Q.'B.  Rep.,  645. 

A  French  warrant  for  the  apprehension  of  an  accnsed  person  is  neces- 
sarj  in  Qreat  Britain  in  order  to  procure  his  extradition  under  6  and  7 
Vict.y  c.  76  ;  hut  it  need  not  be  si^ed  by  a  judge  or  competent  magistrate, 
Hud  need  onlj  he  authenticated  as  made  in  such  manner  as  would  justify 
the  arrest  of  the  accused  person  in  France. 

A  person  condemned  par  contumaee  in  France  continues  to  be  an  ac- 
cused person,  liable  to  be  delivered  over  under  the  Extradition  Acts.  In 
re  Coppin,  2  Law  Rep.,  {Chancery  Appeals)  47. 

In  the  United  States  it  is  held,  that  the  application  for  an  order  of  ar- 
rest must  conform  to  the  requirements  of  the  domestic  law.  Matter  of 
Farez,  7  AbbolVe  Practice  Reports,  New  Series,  {New  York,)  84.  AIho,  that 
the  question  of  remanding  the  prisoner  for  further  examination,  and  the 
time  of  remanding,  and  the  determination  of  the  magistrate  as  to  whether 
the  crime  is  proved,  and  the  case  is  within  the  treaty,  are  matters  of 
purely  judicial  determination,  not  subject  to  appeal,  nor  to  executive  inter- 
ference, or  revision.  Matter  of  Metzger,  6  Howard's  U.  S,  Sup.  Ct.  Rep., 
176  ;  6  Opinumsof  U.  8.  Attorneys-General,  p.  91 ;  10  Id.,  501. 

The  attorneys  for  the  government  in  the  United  States  are  not  charged 
with  any  duties  in  reference  to  the  judicial  inquiry  instituted,  before  or- 
dering an  extradition.  The  minister  or  agent  of  the  government  making 
tlie  requisition  employs  such  counsel  as  he  pleases,  if  any  are  necessary, 
li  Opinions  of  the  U.  8.  Attorneys-General,  p.  246. 

Documentary  evidence. 

220.  Evidence  of  the  commission  of  a  crime  by  the 
accused  may  consist,  either  wholly  or  in  part,  of  orig- 
inal depositions,  properly  authenticated,  conformably 
to  the  laws  of  the  country  where  they  were  made,  so  as 
to  entitle  them  to  be  received  for  similar  purposes  by 
the  tribunals  or  magistrates  of  such  country  ;  or,  of  ex- 
emplified copies,  certified  by  the  foreign  court  or  mag- 
istrate, or  proved,  by  oath,  to  be  true  copies  of  origiqal 
depositions. 

Such  depositions  or  copies  must  be  certified,  as  pro- 
vided in  Part  VI.  of  this  Code,  entitled  Administra- 
tion OF  Justice,  or  by  the  minister  of  justice  or  chief 
t^xecutive  officer  of  the  demanding  nation,  or  by  tlie 
principal  diplomatic  or  consular  office  of  the  nation 
upon  which  the  demand  is  made,  resident  in  such 
foreign  country :  to  be  legally  authenticated  according 
to  the  laws  of  the  demanding  nation,  in  the  manner 
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which  would  entitle  them  to  be  received  in  evidence, 
for  similar  pnrposes,  by  its  tribunals  or  magistrates. 

Act  of  Congress  of  August  12,  1848,  %  2,9  U.  8,  Stat.  <UL,,dOfi;  Act 
of  Ck>Qgre08  of  June  22,  1880,  §  1, 12  U.  8.  Stat  atL.,B^;  10  Opimoru  of 
U.  8.  Attameif$'OM&rai,  p.  501 ;  Matter  of  Metsger,  5  I^eu>  York  Legal 
Observer,  ^i  In  re  Coppin,  2  Law  Rep,,  {Ohanoery  Appeals,)  47 ;  Corre^- 
poDdence  of  British  and  French  Govemments,  Aceouats  and  Papers,  1866. 
▼ol.  LXXVI.,  (88.) 

The  complaint  upon  which  the  warrant  of  arrest  is  asked  should  set 
forth  clearly,  but  briefly,  the  substance  of  the  offense  charged,  so  that  the 
court  can  see  that  some  one  of  the  crimes  enumerated  in  the  treaty  ie 
alleged  to  have  been  committed.  This  complaint  need  not  be  drawn  with 
the  formal  precision  and  nicety  of  an  indictment  for  final  tria],but  should  set 
forth  the  substance  and  material  features  of  the  offense.  In  re  Henrich, 
6  BlaUhf<yrd*s  U.  8.  CireuU  Ct.  Rep.,  414 ;  Bh^-parte  Henrich,  10  Cox^s 
Orminal  Cases,  626 ;  2  Abbott's  National  Digest,  509,  note ;  Matter  of  Fa- 
res. 7  Abbotfs  Pr,  Rep.  N.  8,  84. 

The  affidavit  which  charges  the  crime  is  defective  if  the  witness  only 
swears  to  his  belief.  .  .  .  Suspicion  does  not  warrant  a  commitment,  and 
all  legal  intendments  are  to  avail  the  prisoner.  The  return  is  to  be  most 
strictly  construed  in  favor  of  liberty.    Tb. 

The  court  can  regard  only  the  facts  set  forth  in  the  affidavit  as  having 
a  legal  existence.  Any'  misrecitals  and  overstatements  in  the  regtHsi- 
tion  and  warrant,  which  are  not  supported  by  the  affidavit,  cannot  be  re- 
ceived as  evidence  to  deprive  a  person  of  his  liberty,  and  transport  him  to 
a  foreign  State  for  trial.  Ez-pofrte  Smith,  8  McLean* s  U.  8.  Circuit  Court 
Rep.,  121. 

The  affidavit  upon  which  a  warrant  of  arrest  is  to  issue  for  the  exti»- 
dition  of  a  fugitive,  must  state  distinctly  that  the  fugitive  has  committed 
a  crime,  and  that  he  committed  it  in  the  State  from  which  the  requisition 
comes ;  for  no  foreign  State  can  entertain  such  a  jurisdiction  of  crimes 
committed  in  another  State  as  to  entitle  it  to  make  requisition  for  the 
criminal  on  a  third  State.  Shs-parte  Smith,  8  McLean's  U.  8,  Oireuit  Court 
Rep.,  121. 

Each  piece  of  documentary  evidence  offered  by  the  agents  of  the  for. 
eign  government  in  support  of  the  charge  of  criminality,  should  be  ac- 
companied by  a  certificate  of  the  principal  diplomatic  or  consular  officer 
of  the  United  States  resident  in  the  foreign  country  from  which  the  fugi- 
tive shall  have  escaped,  stating  clearly  that  it  is  properly  and  legally  au- 
thenticated,  so  as  to  entitle  it  to  be  received  in  evidence  In  support  of  the 
same  criminal  charge,  by  the  tribunals  of  such  foreign  country.  In  re 
Heorich,  5  Blaichford's  U.  8.  CirouU  Ct.  Rep.,  414 ;  2  Abbotts  Nat.  Dig., 
609,  note ;  10  Coa^s  Criminal  Cases,  626. 

The  parties  seeking  the  extradition  of  the  fugitive  should  be  required 
by  the  commission  to  furnish  an  accurate  translation  of  every  document 
offered  in  evidence  which  is  in  a  foreign  language,  accompanied  by  an  affi- 
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davit  of  the  translator,  made  before  him  or  some  other  United  States 
commissioner  or  jndge,  that  the  same  is  correct.    lb. 

Pablic  officers  should  furnish  authenticated  copies  of  documents  in 
their  costodj,  when  demanded,  and  should  assist  in  bringing  forward 
testimony,  according  to  the  duties  of  their  several  stations  ;  and  indivi- 
duals  should  not  refuse  to  give  testimony.  1  Opinions  of  U.  8.  Attorneys- 
General,  p.  82. 

The  commissioner  before  whom  an  alleged  fugitive  is  brought  for  hear- 
ing should  keep  a  record  of  all  the  oral  evidence  taken  before  him,  taken 
in  narrative  form,  and  not  by  question  and  answer,  together  witli  the 
objections  made  to  the  admissibility  of  any  portion  of  it,  or  to  any  part 
of  the  documentary  evidence,  briefly  stating  the  grounds  of  such  objec- 
tions, but  should  exclude  from  the  record  the  arguments  and  disputes  of 
counsel.  In  re  Henrich,  6  Blatehford^s  (T.  8,  Oirc.  Gt,  Bep.,  414 ;  2Abbotfs 
Nat.  Dig.,  509,  note  ;  10  Goafs  Griminal  Gases,  B26. 

As  to  the  necessary  authentication  of  depositions  under  the  English 
statutes  to  carry  into  effect  the  extradition  treaties  with  France,  see  Re 
Coppin,  2  Xato  Rep.,  {GTiancery  App.,)  47 ;  and  the  Correspondence  be- 
tween  the  French  and  English  Governments  on  this  point,  in  Accounts 
and  Papers,  1866,  vol.  LXXVI.,  (88.)  See  reviews  of  this  controversy  in 
a  pMtper  by  Mr.  Westlake,  in  Transactions  of  l^alional  Association  for 
Promotion  of  Social  Science,  1866,  p.  144,  and  in  a  report  by  Mr.  Picot, 
Bulletin  de  la  SoeiHS  de  Legis.  Gomp.,  Mai,  1869,  p.  66. 

Necessary  proof  of  guilt 

221.  The  extradition  of  an  alleged  fngitive  from  jus- 
tice, tinder  this  Section,  can  be  made  only  when  the 
fact  of  his  commission  of  the  offense  is  so  far  estab- 
lished that  the  laws  of  the  country  making  the  extra- 
dition would  justify  apprehension  and  commitment  for 
trial,  if  the  crime  had  been  there  committed. 

This  provision  is  contained  in  nearly  all  the  American  treaties.  Mere 
suspicion  is  no  ground  for  a  requisition  of  a  fugitive  from  a  foreign  na- 
tioii.  The  law  of  nations  requires  that  evidence,  clear  and  positive,  shall 
be  furnished.    1  Opinions  of  XT.  8.  Attomeys-Qeneral,  p.  509. 

The  proof  should  be  in  all  cases  not  only  competent,  but  full  and  satis- 
factory, that  the  offense  has  been  committed  by  the  fngitive  in  the  foreign 
jurisdiction  ;  sufficiently  so  to  warrant  a  conviction,  in  the  judgment  of 
the  magistrate,  of  the  offense  with  which  he  is  charged,  if  sititing  upon 
the  final  trial  and  hearing  of  the  case.  No  magistrate  should  order  a 
surrender  short  of  such  proof.  Sz-parte  Kaine,  8  BlatcAford's  U.  8.  Girc. 
Ct.  Rep.,  1. 

A  letter  from  the  foreign  minister  resident  here,  asking  for  the  prelim- 
inary process  for  extradition  of  an  alleged  fugitive  criminal,  accompanied 
bj  a  warrant  of  arrest  of  the  accused,  purporting  to  be  issued  on  due  in- 
quiry and  evidence,  by  competent  judicial  authority  in  the  foreign  nation 
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and  sufficiently  authenticated  bj  the  minister's  certificate,  would  not,  if 
presented  to  an  examining  magistrate  in  the  United  States,  be  alone  sntE- 
cient  to  authorize  him  to  certify  the  criminality  of  the  party  charged,  on 
which  to  found  his  actual  extradition  ;  for  such  evidence  would  not  jus- 
tify his  commitment  by  the  local  law  where  the  examination  takes  place. 
6  Opinions  of  U.  8.  Attorneys-General,  p.  217. 

To  authorize  the  arrest  and  removal  of  a  furtive  from  justice  to  the 
State  having  jurisdiction  of  the  crime,  it  must  distinctly  appear,  from  the 
affidavits  before  the  magistrate  upon  which  the  requisition  was  based, 
that  the  supposed  criminal  committed  the  crime  in  the  State  from  which 
the  requisition  proceeds.  Ex-parte  Smith,  3  McLean's  U.  8.  Cite.  Ct. 
Rep,,  121. 

Whether  a  defense  may  be  interposed  is  a  question  which  has  been 
raided,  but  it  seems  better  tlrat  the  extradition  should  be  made  on  the  ac- 
cusation, properly  supported,  leaving  the  case  to  be  tried  abroad.  See, 
however,  Letter  of  Mr.  Lawrence,  in  Trans,  of  Nat.  A$so.  far  Prom. 
Social  Science,  1866,  p.  166. 

Evidence  in  case  of  convicted  criminals. 

222.  In  case  sentence  or  judgment  of  guilt  has  been 
pronounced  in  the  country  making  the  requisition,  sur- 
render shall  not  be  obligatory,  except  on  presentation 
to  the  authorities  of  the  nation  on  which  the  requisi- 
tion is  made,  of  the  original  sentence  or  judgment  es- 
tablishing the  guilt  of  the  accused,  properly  authenti- 
cated, or  of  an  exemplified  copy  thereof,  as  prescribed 
in  article  220. 

This  article  is  suggested  by  the  provisions  of  the  convention  between 
the  United  States  and 

Italy,  Mar.  23, 1868,  Art.  V.,  15  U.  8,  Stat,  at  L.,  (IV.,)  181. 

^an^d^NorwIy^^  "      L,  12 /d.,  1126. 

Inquiry  as  to  real  motive  qf  demand. 

223.  A  nation  upon  which  a  demand  for  extradition 
is  made,  under  this  Section,  may  protect  its  right  to 
give  asylum,  by  looking  behind  the  mere  formal  proof > 
presented  in  support  of  the  demand,  to  see  that  it  is 
not  made  for  a  purpose  to  which  this  Section  does  not 
apply  :  and,  if  satisfied,  that  such  is  the  case,  may  re- 
fuse the  demand. 

Dana's  Wheaton,  §  116,  note  78,-p.  184. 

Clarke,  {Extradition,  p.  110.)  lays  down  this  rule  : 

No  surrender  should  be  granted  except  on  the  declaration  of  the  min- 
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ifiter  of  th«  foreign  power  that  the  fugitive  is  wanted  for  trial  for  the 
offense  charged  in  the  depositions  used  against  him,  and  no  other. 

Mr.  Hathbone  suggests  that  security  should  be  given  that  the  prisoner 
should  have  a  public  trial  within  a  certain  reasonable  time,  and  that  no. 
tice  be  sent  to  the  representative  abroad  of  the  county  surrendering  the 
prisoner,  that  he  may  satisfy  himself  that  these  provisions  of  the  treaty 
are  carried  out.  TVansaetions  of  Nat,  As90,  far  Prom.  Social  Science, 
1866,  p.  144. 

Conflicting  claims, 

224.  In  case  two  or  more  nations  claim  a  person, 
upon  a  charge  of  violating  a  provision  of  this  Code, 
the  nation  within  which  the  offense  was  committed  has 
the  prior  right,  unless  proceedings  upon  the  charge 
have  already  been  commenced  by  the  other  nation. 

Surrender  of  those  under  arrest  for  local  offenses 
may  he  deferred, 

225.  The  surrender  of  a  person  claimed  under  this 
Section,  who  has  been  previously  arrested  for  the  com- 
mission of  an  offense  against  the  laws  of  the  country 
where  he  is  found,  or  who  has  been  there  convicted  of 
such  an  offense,  may  be  deferred  until  he  shall  have 
been  acquitted  or  punished  therefor. 

This  provision  is  founded  upon  the  convention  between  the  United 
States  and 

Italy,  Mar.  23,.1868,  Art.  IV.,  15  U.  S,  Stai,  at  L,  (2V.,)  130. 

PrussU,  June  16, 1862,  "    IV.,  10 /d.,  (2V.,)  101. 

(Extended  to  the)) 
North  German  \  Feb.  22, 1868,    "  III.,  15  Id.,  (Tr.,)  116. 
Confederation,  ) 

^^dNor::?!"}  Mar.  21.1860,    "  VI..  12  Jd..  1126. 

Treaty  between  the  United  States  and 

Bavaria,  Sept.  12, 1858,  Art.  IV.,  10 U.S. Btat. at Z.,(IV.,)176. 

Convention  between  France  and 

"^of  f«e  W^i!^^  (  ^°«-  '.  1868.  Art.  V..  7  De  01^.  444 

SurreTider^  notwithstanding  civil  arrest. 

226.  If  the  i)erson  claimed  is  under  arrest  in  the 
country  where  he  is  found,  on  account  of  civil  obliga- 
tions, his  surrender  may  be  made  notwithstanding,  but 
upon  condition  that  the  right  of  the  person  concerned. 
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to  pursue  his  remedy  before  the  competent  tribunals^ 
is  preserved. 

Convention  between  France  and  . 

Conditional  extradition. 

227.  A  nation  upon  which  a  demand  for  extradition 
is  made  under  this  Section,  may  impose  conditions  in 
reference  to  the  treatment  of  the  person  surrendered. 

BluntschU,  {Dr.  Int.  Cod.,)  §  401. 

MeTTiber  qf  a  third  nation. 

228.  If  the. person  whose  surrender  is  demanded  be 
a  member  of  a  third  nation,  which  is  a  party  to  this 
Code,  the  surrender  may  be  deferred  until  his  nation 
has  been  informed  of  the  proceeding,  and  invited  to 
state  objections,  if  any,  to  the  extradition. 

In  such  event,  if  a  case  for  extradition  be  established, 
the  nation  on  which  the  demand  is  m^e  may  deliver 
the  person  accused  either  to  his  own  nation  or  to  that 
making  the  demand. 

Convention  between  France  and 

■^f  8a«  wSmS  (  ^"«-  ^'  ^Sl^'  ^'^^  ^"-  '  ^«  Oto«f.  444. 
As  to  the  obligation  of  a  nation  to  Bun^nder  its  own  members,  see  note 
5  to  ArtJcle  216. 

Surrender^  hy  whom  made. 

229.  Except  as  provided  in  articles  230  and  231,  a 
surrender  is  to  be  made  only  by  authority  of  the 
proper  executive  oflScer  of  the  nation  upon  which  the 
demand  is  made. 

This  proTision  is  usual  in  the  American  treaties.  By  the  British  and 
American  systems  of  extradition,  the  Judiddi  inquiry  and  determination 
of  the  fact  of  calpabihty  is  interposed  as  a  condition  to  the  surrender,  but 
the  judicial  magistrate  is  not  vested  with  power  to  make  the  surrender. 
Danii'9  Wheatan.  §  116,  note  73. 

The  question  wliether  the  casus  foBderis  has  arisen,  or  whether  the  com* 
pact  will  be  executed,  is  a  political  question,  to  be  decided  by  the  Pr(»si- 
dent,  and  the  courts  have  no  power  to  direct  or  contravene  his  decision. 
Matter  of  Metzger,  5  New  York  Legal  Observer,  83. 
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Surrender  in  case  of  offenses  committed  on  the 
frontier. 

230.  In  the  case  of  persons  found  in  a  frontier  State 
or  Territory  of  one  nation,  lying  along  the  boundary 
between  it  and  a  contiguous  nation,  the  surrender  de- 
manded by  such  contiguous  nation,  or  its  frontier  State 
or  Territory,  may  be  made  either  as  provided  in  the  last 
article,  or  by  the  chief  civil  authority  of  the  frontier 
State  or  Territory  in  which  the  person  is  found,  or  by 
such  chief  civil  or  judical  authority  of  the  district  or 
country  bordering  on  that  frontier,  as  may  for  this  pur- 
pose be  duly  authorized  by  the  civil  authority  of  such 
frontier  State  or  Territory ;  or,  when  from  any  cause 
the  civn  authority  of  such  State  or  Territory  is  sus- 
pended, by  the  chief  military  officer  in  command  of  such 
State  or  Territory. 

See  Article  212. 

Treaty  between  the  United  States  and 
Mexico,  Dec.  11. 1861.  Art.  U.,  12  XT,  8.  StcO.  at  L.,  1200. 

Surrender  hy  colonial  government. 

231.  In  the  case  of  a  person  found  within  the  terri- 
torial jurisdiction  of  a  colonial  government,  the  sur- 
render may  be  xnade  either  as  provided  in  article  229, 
or  by  the  Governor  or  executive  officer  of  the  colony. 

Such  officer  may  either  make  the  surrender  demanded 
of  him,  or  may  refer  the  question  to  the  government  of 
the  nation  to  which  he  belongs. 

See  Article  218,  and  note. 


Things  in  prisoner'^  s  possession. 

232.  All  articles  in  the  possession  of  the  prisoner  at 
the  time  of  his  arrest,  and  taken  with  him,  must  be  de- 
livered up  on  making  the  surrender,  including  not  only 
articles  stolen,  but  all  those  which  can  serve  as  evi- 
dence of  guilt. 

Conyention  between  France  and 
^f  ^«  Wdma?  \  A««  7. 1888,  Art.  IIL.  7  i)*  Oter^,  444 
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Second  arrest 

233.  The  discharge  of  a  person  arrested  under  the 
provisions  of  this  Section,  does  not  preclude  a  second 
arrest  under  a  new  complaint  relating  to  the  same  of- 
fense, *  except  where  he  is  entitled  to  a  discharge  by 
reason  of  the  lapse  of  time. 

>  6  Opinions  of  U.  8.  Attorneys-General,  p.  91 ;  10  Id,,  501. 

Custody  of  iT^e  prisoner. 

234.  Any  person  duly  appointed,  by  the  nation  de 
manding  the  extradition,  as  its  agent  to  receive  the  sur- 
render, is  entitled  to  the;  same  protection,  in  the  execu- 
tion of  his  duties,  within  the  jurisdiction  of  the  nation 
making  the  surrender,  as  is  given  by  its  laws  to  its  own 
officers  in  the  exercise  of  similar  functions  ;  and  the 
obstruction  of  such  agent,  or  the  rescue  or  attempted 
rescue  of  the  person  from  his  custody,  is  punishable  in 
the  local  tribunals,  in  the  same  manner  as  in  the  case  of 
obstruction  jto,  or  rescue  from,  the  local  officers. 

This  article  is  suggested  by  the  statute  for  giving  effect  to  the  Act  of 
Congress  of  the  United  States  for  the  extradition  of  criminals,  passed 
March  8.  1869,  15  U.  8.  8tat.  at  L.,  887. 

Discharge  in  case  of  delay  of  extradition. 

235-  A  person  surrendered  under  this  Section  must 
be  conveyed  out  of  the  country  making  the  surren- 
der, within  two  months  after  his  commitment  for  ex- 
tradition, and  in  default  thereof,  shall  be  discharged. 

Act  of  Congress  of  the  United  States,  August  12,  1848, 9  U.  8.  Slat. 
otL.,  308,  §4. 

Limitations  of  time  extended  in  certain  cases. 

236.  The  time  necessary  to  allow  the  intervention  of 
the  nation  to  which  a  colony  belongs,  according  to  ar- 
ticle 213,  or  of  that  to  which  a  foreigner  whose  extra- 
dition is  demanded  belongs,  according  to  article  228, 
is  not  to  be  computed  as  a  part  of  any  of  the  times 
limited  by  the  provisions  of  this  Section  for  the  arrest 
or  extradition  of  an  alleged  fugitive  from  justice. 

Restrictions  as  to  punishment 

237.  No  person 'surrendered  under  the. provisions  of 
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this  Section  shall  be  prosecuted  or  punished,  in  the 
nation  to  which  he  is  surrendered,  for  any  offense  com- 
iriitted  previous  to  that  for  which  his  surrender  was 
demanded,*  nor  for  any  offense  which  was  not  men- 
tioned in  the  demand,*  or  which  is  of  the  classes  men- 
tioned in  article  215,  committed  before  the  extradi- 
tion/ 

'  This  proyision  is  soggested  by  the  convention  between  the  United 
States  and  Italy,  March  23, 1868,  15  V.  8.  Stat,  at  L.,{Tr.,)  ISO,  where, 
however,  it  is  restricted  to  "  ordinary  "  crimes. 

*  If,  during  the  proceedings,  a  new  crime  is  discovered,  not  mentioned 
in  the  demand,  a  new  demand  most  be  made  founded  thereon,  in  order  to 
entitle  the  demanding  nation  to  punish  for  the  latter  offense.  Fiore. 
Nouveau  Droit  International,  vol.  1,  p.  829. 

*  According  to  the  conventions  between  France  and  several  other  na- 
tions, (cited  in  Clarke  on  Extradition,  p.  178,)  a  person  whose  extradition 
has  been  accorded  can  in  no  case  be  prosecuted  or  punished  for  any  polit- 
ical crime  or  offense  committed  before  the  extradition. 

Necessary  legislation  to  be  provided. 

238.  Each  nation  which  requires  a  judicial  investiga- 
tion before  surrendering  in  extradition,  must  provide 
by  law  the  necessary  judicial  power  to  carry  into  ef- 
fect the  provisions  of  this  Section. 

Id  England,  the  requisition  must  always  be  made  through  the  execu- 
tive government ;  and  in  treaties  of  this  description  made  by  that  nation, 
the  preliminary  action  of  the  Legislature  is  necessary. 

At  the  time  of  the  signature  of  the  treaty  of  1842,  between  the  United 
States  and  Great  Britain,  the  British  Minister  stated  that  the  rendition 
treaty  could  have  no  effect  in  the  British  dominions  in  Europe  till  Parlia- 
ment acted  upon  it.  In  Canada,  it  could  have  immediate  effect.  LaiP- 
renee'e  Wheaton,  p.  241,  note. 

The  constitutional  doctrine  in  Qreat  Britain  is,  according  to  Forsyth, 
{Caeen  and  Opinione  in  Constitutional  Law,  p.  869,  note,)  that  the  Crown 
may  make  treaties  with  foreign  States  for  the  extradition  of  criminals  ; 
but  those  treaties  can  only  be  carried  into  effect  by  act  of  Parliament  ; 
fur  the  Executive  has  no  power,  without  statutory  authority,  to  seize  an 
alien  here  and  deliver  him  to  a  foreign  power.  Hansard* »  Parliamentary 
Debates,  vol.  LX.,  pp.  817-827. 

And  the  law  is  the  same  in  the  United  States.  Kem^s  Commentaries, 
p.  284. 
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SECTION   II. 

JBXTBADITIOir  OF  DB8BBTBB8. 

The  provisions  of  this  Section  are  substantially  the  same  as  those  foand 
in  nearly  all  the  consular  and  commercial  treaties.  The  treaties  are  m 
numerous,  and  the  provisions  in  them  so  similar,  that  it  seems  unneces- 
sary to  refer  to  them  in  detail.  See  United  SUtUs  Oanaular  BegtUaiUmt, 
(1870,)  1  85,  and  Treaties  in  Appendix  No.  1. 


Abticlb  289.  Marine  deserters  only  intended. 

240.  "  Desertion  "  defined. 

241.  Local  tribunals  to  order  arrest  of  foreign  deserters. 

242.  Application,  how  made. 
248.  Capture  and  imprisoument. 

244.  Deserters  to  be  sent  back. 

245.  Limit  of  imprisonment 

246.  Delay  of  extradition  for  punishment  of  offense. 

Marine  deserters  only  intended. 

239.  This  Section  applies  to  the  inmates,  other  than 
passengers,  of  ships,  public  or  private,  of  any  nation  a 
party  to  this  Code,  but  to  no  other  persons. 

Neither  Great  Britain  nor  the  United  States  have  ever  recognized  any 
obligation  to  surrender  military  deserters. 

"  Desertion  "  defined. 

240.  "Desertion  "  is  the  absenting*  one's  self  from 
a  ship  and  her  service,  without  leave  or  legal  justifica- 
tion,' and  against  the  obligation  of  the  party,  with  an 
intent  not  to  return  thereto. 

'  A  casual  overstay  of  leave  is  not  desertion ;  but  to  refuse  to  return, 
after  an  absence  on  leave^  is  equally  a  desertion  as  to  quit  the  ship.  United 
Statee  GormUa^  Begulatians,  (1868,)  p!  817,  §  628. 

*  Leaving  the  vessel  on  account  of  cruelty,  bad  provisions,  or  other 
legal  justification,  is  not  desertion.  Magee  f>.  The  Moss,  CfUpin's  U.  8. 
District  Court  Reports,  219;  Hanson  t^.  Rowell,  1  Bprague*s{U  8.)  Ad- 
miralty Deeiiions,  117 ;  Hart  «,Tbe  Otia,Grabbe'$  U  8.  Dist.  Gt.  Rep.,  52  • 
Freeman  v.  Baker,  Blatchford  cfe  HotDtarUTi  Cases  in  Adm.,  872. 
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Local  tribunals  to  order  arrest  of  foreign  deserters. 

241.  The  police  courts  or  magistrates  of  each  nation 
shall,  upon  the  application  mentioned  in  the  next  ar- 
ticle, order  the  arrest  and  surrender  to  his  consul  of 
any  person  charged  with  desertion,  as  therein  provided, 
unless  it  appears  that  the  person  charged  was  at  the 
time  of  shipping,  and  stUl  is,'  a  member  of  the  nation 
in  which  his  extradition  is  claimed. 

For  the  porpoee  of  making  provision  tot  the  diBcha/rge  and  relief  ot 
seamen,  all  seamen  regularlj  shipped  in  the  ships  of  an/  nation  are  to  be 
regarded  as  such  nation's  seamen. 

*  Most  of  the  treaties  onlj  allow  the  exception  in  favor  of  citizens, 
when  the  partj  was  such  at  the  time  of  shipping ;  bat  obviously  the  same 
character  most  continue  at  the  time  of  the  application,  to  entitle  the  party 
to  the  exemption. 

Article  IX  of  the  convention  between  the  United  States  and  France, 
Feb.  23,  1858,  (10  XT,  8.  8kU,  at  X.,  (TV.,)  114,)  contains  an  exception  of 
somewhat  the  same  effect,  as  follows :  unless  "  citizens  of  the  country 
where  the  demand  is  made,  either  at  the  time  of  their  shipping  or  of  their 
arrival  in  the  part." 

Application  for  extradition^  how  made. 

242.  Application  for  the  extradition  of  deserters 
must  be  made  in  writing  by  the  consul'  of  the  ship's 
nation,  accompanied  with  proof,  by  the  exhibition  of 
the  register  of  the  ship,  the  roll  of  the  crew,  or  by- 
other  official  documents ;  or,  if  the  ship  be  absent,  by 
copies  of  such  documents,  duly  certified,  that  the  per- 
son charged  belongs  to  the  ship,  and  with  proof,  by 
oath,  of  his  identity." 

*  The  application  must  be  made  by  the  consul,  because  in  reference  to 
the  diteharge  with  his  own  consent,  of  a  seaman  or  mariner,  being  a 
'Citizen  of  the  consul's  nation,  the  consul  acts  as  the  lawfully  authorized 
guardian  of  the  seaman  of  his  nation,  to  hear  and  examine  his  complaints, 
and  to  afford  him  the  only  protection  which  the  representative  of  his 
•country  can  give  him  on  foreign  soil,  viz.,  the  termination  of  his  con- 
nection with  the  ship.  United  States  Conwlar  BegtUatiaM,  (1870,) 
IT  181. 188. 

*The  convention  between  the  United  States  and  Italy,  Feb.  8, 1868,  (15 
U.  8.  8tat.  at  L.,  190,  Art.  XIII. ,)  and  some  others,  allow  surrender  with- 
oat  oath  to  identity,  but  it  should  seem  better  to  abrogate  that  exception. 
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Capture  and  imprisonment. 

243.  The  local  authorities  must  give  all  necessary 
aid  in  searching  for  and  arresting  the  deserters,  and, 
at  the  request  and  expense  of  the  consul,*  must  im- 
prison them  until  restored  to  their  ships,  sent  home,  or 
discharged. 

Bj  the  proTisions  of  this  Ck>de  as  to  juriBdiction,  the  process  of  the 
local  authorities  inaj  be  executed  on  priyate  and  other  unarmed  foreign 
ships  within  the  waters  of  a  nation. 
*  Convention  or  treaty  between  the  United  States  and 
Belgium,  Dec.    6,  1868,  Art.  XII.,  CT  A  C7<w«.  iJ<^. ,  (1870,)  T  600. 

France,  Feb.  28,  1853,    "     IX.,  10  U.  8. 8tai.  at  L.,  (2V.,)  114. 

Italy,  Feb.    8,1868,    "  XIII.,  15  7d.,  (TV.,)  185. 

New  Granada,  May  4,  1850,  "  111.,  lOIcL,  900. 
In  many  treaties  of  the  United  States,  however,  it  is  provided,  that 
"  deserters,  when  arrested,  shall  be  at  the  disposal  of  their  consuls,"  and 
"may  be  confined  in  the  public  prisons,  at  the  request  and  expense  of 
those  who  shaU  reclaim  them, " — meaning  the  agents,  owners  or  masters  of 
v^eBsels  on  account  of  whom  the  deserters  have  been  apprehended, — 
"  until  restored  to  their  ships,  or  sent  back  to  their  own  country." 
See  treaty  or  convention  between  the  United  States  and 


Bolivia, 
Denmark, . 
Dominican 


Republic,  \ 


May 
July 

Feb. 

May 


18, 1858,  Art.  XXXIV.,  12  U.  S  /Sto*.  a<  X.,  1003. 
11,  1861, 

8,  1867, 


1.  .1828, 
Dec.  6-18, 1832, 

[july      4,1827, 


11, 
XXVI., 

XL, 
IX., 

XIV., 


18 /d,  605. 

15/d,(rr.,)183. 

8  id.,  882. 
8  Id.,  448. 

8  Id.,  846. 


United  States  Consular  Regulations,  (1870,)  ^  35, 


Prussia. 
Russia, 
Sweden    & 
Norway, 
And  other  treaties, 
and  Appendix  No.  1. 

It  is  noticeable  that  expenses  of  search  and  arrest  are  not  provided 
for. 

Deserters  to  be  sent  back, 

244.  The  deserters  may  be  restored  by  the  consul  to 
the  ship  to  which  they  belong,  if  within  his  jurisdic- 
tion, or  sent  back  to  his  country  in  ships  of  any  nation 
whatsoever. 

Li/nit  of  imprisonment. 

245.  Except  as  provided  in  the  next  article,  the  im- 
prisonment of  a  deserter,  under  this  Section,  cannot 
continue  more  than  two  months,*  reckoning  from  the 
day  of  his  arrest ;  at  the  expiration  of  which  time,  and 
upon  a  notice  of  three  days  given  to  the  consul,  the 
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deserter  must  be  set  at  liberty,  and  cannot  be  again 
arrested  for  the  same  cause. 

>  The  time  stated  in  the  treaties  as  the  limit  of  imprisonment,  varies 
from  two  to  six  months. 

Treaty  between  the  United  States  and  Sweden  and  Nor- 
way, July  4. 1827,  Art.  XIV.,  8  U.  8,  Stat,  at  Z.,  346,    .      .  two  months. 

Convention  between  the  United  States  and  France,  Feb. 
23,  1853,  An.  IX.,  10  Id.,  (2V.,)  114, three  months. 

Consular  convention  between  France  and  Austria,  Dec. 
11. 1866,  Art.  XII.,  9  De  Cleraq,  p.  669,        ....  three  months. 

Treaty  between  the  United  States  and  Russia,  Dec.  6-18, 
1832, 8  U.  8.  Stat,  at  L.,  448, four  months. 

Treaty  between  the  United  States  and  Hawaii,  Dec.  20, 
1849,  Art.  X.,  9  Id.,  (Tr.,)  182 six  months. 

Delay  of  extradition/or  punishment  of  offense. 

246.  If  a  deserter  is  charged  with  committing  an 
offense  cognizable  by  the  local  authorities,  they  may 
defer  his  surrender  until  he  is  acquitted,  or  punished 
therefor. 

Consular  convention  between  France  and 

Portugal,  July  11, 1866,  Art.  XIII.,  9  De  Clereq,  582. 
Austria,    Dec.  11,  1866,    "      XII.,  9  /d,  669. 
Brazil,       Dec.  10, 1860,     "      IX.,  8  Id.,  163. 
Treaty  between  the  United  States  and 
Denmark,         July      11, 1861,  Art.        II.,  18  U.  8.  Stat,  at  L.,  605. 
Dominican 


Republic,  [f*-  8' 1867, 
Netherlands,  Jan.  22, 1855, 
Prussia,  May       1, 1828, 

Russia,  Dec  &-18,  1832, 

'"^^a^^fj-ly      4.1887. 
A.nd  other  treaties. 


XXVI.,  15  Id.,  (TV.,)  188. 

X.,  10  id,  1150. 
XI.,    8/d..882. 
IX,    Hid.,  AAA. 

XIV.,    8/d.,846. 
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PART  11. 


THE   RELATIONS   OF   A    NATION    TO    THE  PER- 
SONS AND  PROPERTY  OF  THE  MEMBERS 
OF  OTHER  NATIONS. 

TiTLB    VI.  National  Character. 

VII.  DOMICIL. 

VIII.  National  Jubisdiction. 
IX.  Ditties  of  a  Nation  to  Forbignebs. 
X.  Duties  of  Foreigners  to  the  Natioh. 


TITLE    VI. 

NATIONAL  CHARACTER. 

National  character,  as  here  treated,  and  as  elsewhere  mentioned  in  this 
<!ode,  is  that  which  is  recognized  during  Peace.  It  maj  perhaps  be  re- 
garded as  coextensive  with  Allegiance,  and  to  some  extent  to  correspond 
with  Jurisdiction.  In  questions  arising  out  of  War,  national  character,  in 
the  sense  of  belligerent  or  neutral,  is  said  to  be  impressed  on  persons, ac- 
cording to  domicil  or  other  circumstances ;  but  it  should  seem  better  to  use 
the  words  in  this  Code  in  their  strict  sense.  The  hostile  or  neutral  char- 
acter, which  may  be  acquired  or  lost  bj  acts  aiding  the  enemy,  without 
respect  to  any  element  of  national  character,  is  the  subject  of  provisions 
in  the  Book  on  War. 

For  a  recent  discussion  on  the  subject  of  National  Character  of  Persons, 
see  the  IVanaaetions  of  Britis?i  AssodcUion  for  the  Promotion  of  Social 
Science,  1808,  pp.  158,  179 ;  Bevue  de  DroU  IntematioMit,  1870,  No.  1, 
p.  120. 

The  new  English  Law  of  Naturalization  recognizei  the  principle  of  de- 
feasible allegiance,  &c.,  as  expressed  in  Chapter  XJX  Sea  "The  Nat- 
oralizaUon  Act,  1870,"  88  Vict.,  c.  14. 

Chapter  XIX.  Of  Persons. 
XX.  Of  Shipping. 


^ 
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CHAPTER     XIX. 


NATIONAL  CHARACTER  OF  PERSONS. 


Section  I.  General  provisions. 
II.  Allegiance, 
in.  Expatriation. 
IV.  Naturalization. 


SECTION    I. 

GENERAL  PROVIBIONS. 

Abticlb  347.  "  National  character  "  defined. 

248.  Every    person    has    one    national 

character. 

249.  Effect  of  marriage. 

250.  Legitimate  child  of  a  member  of 

the  nation. 

251.  Legitimate  child  of  a  foreigner. 

252.  Ulegitimate  children. 

253.  Effect  of  recognition. 

254.  Mode  of  recognition. 

255.  Illegitimate  child   bom  abroad. 

256.  Parents  of  unknown  national  char- 

acter. 

257.  Presumption  of  membership. 

258.  Change  of  national  character. 

259.  Political  privileges  unaffected  by 

marriage. 

260.  Effect  of  marriage  and  removal. 


"  Naticmal  character ' '  defined, 

247.  The  national  character  of  a  person  is  derived 
from  his  connection  with  a  nation,  being  one  of  its 
members,  as  explained  in  this  Chapter. 

Every  person  has  one  national  character. 

248.  Every  person  has  a  national  character.*     No 
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person  is  a  member  of  two  nations  at  the  same  time  ;* 
but  any  nation  may  extend  to  a  member  of  another 
nation,  with  his  consent,'  the  rights  and  duties  of  its 
own  members,  within  its  own  jurisdiction,*  in  addition 
to  his  own  national  character. 

^  This  article  would  change  the  existinpr  rale  on  the  subject,  in  that  it 
recognizes  a  national  character  in  every  person  whomsoever,  and  declares 
distinctly  that  no  person  can  have  two  national  characters  ;  but  it  permits 
each  nation  to  extend  any  rights  or  privileges  of  its  members  to  strangers, 
who  are  members  of  another  nation,  or  to  suspend  the  rights  and  privi- 
leges of  its  own  members,  as  provided  in  this  Code,  or  by  its  own  consti- 
tutioD  and  laws. 

The  existing  rule  may  be  stated  as  follows  : 

A  person  who  has  ceased  to  be  a  member  of  a  nation,  without  having 
acquired  another  national  character,  is  nevertheless  deemed  to  be  a  mem- 
ber of  the  nation  to  which  he  last  belonged,  except  so  far  as  his  rights 
and  duties  within  its  territory,  or  in  relation  to  such  nation,  are  con- 
cerned. 

Such  persons  are  said  to  number  many  thousands  in  France.  Heffter, 
{Droit  Interruitumal,)  §  88,  subd.  I.,  note  3. 

By  the  French  law  they  have  a  French  status,  if  domiciled  there,  (I 
BaiUtiiF,  p.  58,)  even  if  domiciled  without  authority  ;  (Id.,  p.  68 ;)  but 
their  national  character  is  uncertain.  Heffter,  above.  Valette,(8ur  Prud- 
hoTif  t.  1,  p.  200,)  is  of  the  opinion  that  if  domiciled  in  France  they  are 
French.    But  this  is  denied  by  1  BoUeux,  pp.  52,  62. 

'  "  Double  nationality,  though  tolerated  in  a  large  part  of  Europe,  hais 
been  expressly  proscribed  by  many  Codes,  as  tli?-  [ior»<?tj  is  rvqinivd  it» 
choose,  in  such  case,  between  his  actual  and  hi^  nntiv-(»  domlcit  Zov^K 
De  Jure  Fee.  II.,  2,  13,  who  denies  the  possibility  of  boia|?  the  Biibj«st  of 
more  than  one  State,  certainly  goes  too  far ;  for  it  depends  ptirBly  oo  tbe 
provisions  of  the  laws  of  the  States  in  question.*'    BcfficTt  §  60,  «^ 

"  That  any  one  should' be  a  member  of  two  itbtjohs  ft  tone©,  i^  lOiwltniii' 
sible  in  principle."     Westlake's  Private  Internntimml  I^aw,  p.  2h  ^  £2 

If  double  allegiance  or  national  character  werts  aliowed,  Te»*aUitsg  ©ivliei 
from  birth  or  from  operation  of  law,  a  minor  ahould  he  permitt^  lo 
choose  a  single  allegiance  within  a  reasonable  time  aftrr  sittAinjag  Id  full 
age,  according  to  the  law  of  his  domicil.  See  Lncilami].  Ludlam,  ^0  ^ett^ 
York  Rep.,  356.  Such  a  declaration  of  alienage  ts  now  allowed  by  liie* 
••  Naturalization  Act,  1870,"  33  Vict.  c.  14,  §  1 

'  The  authorities  are  conflicting  on  this  point  : 

"  No  State  can  impose  the  rights  and  duties  of  eiti^etiship  ufton  alleiie 
who  do  not  choose  to  take  them."    Re  Conway,  17  Win^'tfiMin  Bept  &99. 

'*  The  laws  of  the  United  States  determine  wliat  pereotji*  c^IiaU  l>®  r«k- 
garded  as  citizens,  irrespective  of  such   per^Kina'   pkaaure.     CnJuiis     c^ 
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Marshfield,  30  Maitie  Rep,,  518.     (See  a  qualificatloo  of  this,  in  the  same 
case,  cited  below.) 

"The Court  of  Aix  .  .  .  holds,  that  Art.  4  of  the  Qonstitution  of  1793 
conferred  the  French  charaoter  upon  foreigners  in  certain  cases  fully  and 
without  any  necessity  on  the  part  of  the  persons  thus  naturalized  ipso 
facto,  of  manifesting  their  will  or  making  any  declaration  of  any  sort, 
.  .  .  and  that  the  only  question  that  could  be  raised  was  as  to  the  force 
of  a  protest  to  the  contrary,  which  the  foreigner  might  have  made  for  the 
purpose  of  preserving  his  nationality."  Fodix,  Droit  International  Prict, 
1,  p.  96,  note  (a)  by  M.  Demangeat. 

"  The  statutes  of  Anne  and  Geo.  II.,  .  .  are  peculiar  in  attaching 
the  character  of  British  subjects  to  the  native-bom  citizens  of  other  States, 
without  the  volition  of  the  subject,  and  without  requiring  the  condition 
of  residence."     Ex  parte  Dawson,  3  Bradford's  {New  York)  Rep.,  137. 

Laws  of  this  character  frequently  limit  to  the  territory  the  privileges 
conferred.  [DCcrei,  Aug.  26,  1811,  Tit.  1,  Art.  3 ;  {Roger  CoUard  Codes, 
Franc.,  App.,  p.  46.)] 

Similar,  laws  have  been  passed  in  most  of  the  United  States ;  (see 
Lynch  v.  Clark.  1  Sandford*8  Gh.  {New  York)  Rep.,  663  ;)  and  in  some  of 
them  alien  inhabitants  have  the  electoral  francliise.     {lb.) 

*  This  limitation  is  also  applied  at  present  where  expatriation  is  not 
permitted.  **The  original  connection  is  preserved,  but  only  in  the  in- 
terest of  the  nation  of  which  the  individual  was  a  member  at  the  outset, 
without  excluding,  as  far  as  relates  to  his  adopted  country,  the  validity  of 
his  naturalization  there."  Fcelix,  Droit  Intern,  Prive,  L,  p.  57,  note  1  : 
Wilson  V.  Marryat,  8  Te'rm  Rep.,  45. 

Native-born  subjects  are  protected  as  such  within  the  territory  of  the 
nation  of  their  birth,  even  though  claimed  by  another  nation  as  its  sub- 
jects.   Ainslie  v.  Martin,  9  Massachusetts  Rep.,  454. 

So  it  was  held  by  EEirr  and  his  associates,  that  the  law  of  Spain, 
which  authorized  a  domiciled  American  citizen  to  acquire  the  Spanish  char- 
acter  by  taking  an  oath  before  a  Spanish  consul  in  New  York,  without 
coining  within  Spanish  territory,  could  not  confer  upon  him  a  right  ac- 
corded only  to  aliens  ;  i.  e.,  the  right  to  be  sued  in  the  Federal  and  not  in 
the  State  courts.    Fish  f).  Stoughton,  2  Johnson's  Cases,  (New  York,)  407. 

"  If,  by  the  laws  of  the  country  of  their  birth,  children  of  American 
citizens  born  In  such  country  are  subjects  of  its  government,  the  legisla- 
tion of  the  United  States  will  not  be  construed  bo  as  to  interfere  with 
'he  allegiance  which  they  owe  to  the  country  of  their  birth  while  they 
•■ontinue  within  its  territory."  United  States  Consular  Regulations,  (1870.) 
T).  40. 1  115. 

"  Although  the  government  of  one  country  may  grant  to  persons  ow- 
ing allegiance  to  that  of  another,  the  rights  and  privileges  of  citizenship. 
it  is  not  intended  to  intimate  that  the  government  making  such  grant 
would  thereby,  and  without  their  consent  or  change  of  domicil,  become 
entitled  to  their  allegiance  in  respect  to  any  of  their  political  duties  or 
relations."     Calais  v.  Marshfield,  30  Maine  Rep.,  520. 
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Illegitimate  child  horn  abroad. 

255.  An  illegitimate  child,  born  within  tlie  jurisdic- 
tion of  a  nation  of  which  its  mother  is  not  a  member  at 
the  time  of  its  birth,  is  a  n^ember  of  such  nation,  if  its 
mother  was  also  born  therein. 

See  WestWcey  Private  Int.  Law,  §  18,  pp.  18,  19. 

Parents  of  unknovm  national  character. 

256.  A  child,  the  national  character  of  neither  of 
whose  parents  is  known,  is  a  member  of  the  nation 
within  whose  jurisdiction  it  is  born.'  If  its  birth-place 
is  also  unknown,  such  child  is  a  member  of  the  nation 
within  whose  jurisdiction  it  is  first  found.' 

'  Mourlon,  I.,  pp.  87-92. 

»   Wcstlaks,  p.  19  ;  Foelix,  I.,  p.  55,  note(l) ;  See  Savigny,  8,  §  B59,adfin. 

Presumption  of  membership. 

257.  A  person  actually  within  the  jurisdiction  of  a 
nation,  is  presumed  to  be  a  member  of  such  nation, 
until  the  contrary  is  shown. 

'*  Tlie  law  presumes  that  all  persons  who  live  among  as  are  citizens  of 
the  United  States,  until  the  contrary  appears  by  strict  proof."  State  v. 
Beackmo,  6  Blackfard's  {Indiana)  Rep.,  488. 

So,  where  the  only  fact  is  that  the  defendant  spoke  slanderous  word^ 
within  the  territory.    Lister  v.  Wright,  2  HiWs  {New  York)  Rep.,  320. 

"  1  think  it  may  be  assumed  as  a  principle,  that  the  law  of  nations, 
without  regarding  the  municipal  regulatious  prescnhed  for  Id&admi&fek'ti. 
views  every  man  as  a  member  of  the  society  iu  which  he  is  fnupd,     R^-i^ 
dence  is  prima  facie  evidence  of  natioi^a]   clmracter,  siisc^ptible,  h*>w 
ever,  at  all  times,  of  explanation.     If  it  be  for  a  epeciiU  purpose,  tiiMl 
transient  in  its  nature,  it  shall  not  destroy  tlif;  ongmai  or  prior  nal|oioK\ 
I  character.    But  if  it  be  taken  up  animo  mnju  rufi,  with  the  iuteniion  of 
remaining,  then  it  becomes  a  domicil,  superuiidiiig  to  thftorig^mal  or  pri.*. 
character  the  rights  and  privileges  as  well  us  t\m  di stabilities  and  pemH 
ties  of  a  citizen  or  subject  of  the  country  in  which  the  residwac©  la  *  - 
tftblished.**    Johnson  tj.  Merchandise,  2  Faine'a  U.  8.  Vircuit  Ot.  M*.p,. 
624,  025. 

'•  Another  (rule)  is,  that  a  neutral  or  subject  found  residing  In  &  foreig^x 
country  is  presumed  to  be  there  animo  manendi ;  and  if  a  state  of  irar 
should  brinjT  bis  national  character  into  qai'^^tioD,  it  lies  upon  lum  to  ifs^ 
plain  the  circumstances  of  his  residence."  The  Venua,  8  Graneh**  U'^  ^v 
Sup.  Ct.  Rep.,  279. 

It  does  not  seem  necessary  to  include  in  tliefie  provisions  the  case   ot 
corporations,  which  are  sometimes  said  to  have  the  national  character   ot 
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the  nation  by  virtue  of  whose  laws  they  exist.  It  is  a  familiar  rule  that 
a  corporation  can  have  no  legal  existence  beyond  the  territorial  limits  of 
the  sovereignty  which  creates  it. 

It  exists  by  force  of  the  law ;  and  where  that  ceases  to  operate  and  is 
no  longer  obligatory,  the  corporation  can  have  no  existence.  It  cannot 
migrate  to  another  sovereignty,  and  can  only  have  transactions  from  its 
home,  through  its  agents.  The  Baltimore  and  Ohio  Railroad  Co.  v.  Glenn, 
28  Maryland  Rep.,  287.  See  The  Bank  of  Augusta  v.  Earle,  18  Peters' 
U.  8.  Supreme  Gt.  Rep.,  519,  Opinion  of  Taney,  Ch.  J. 

It  is  held,  that  a  corporation  chartered  by  two  States,  with  the  same 
capacities  and  powers,  and  intended  toaccomplish  the  same  objects,  exer> 
cisingthe  same  powers,  and  fulfilling  the  same  duties  in  both  States,  is  a 
distinct  and  separate  body  in  each  State.  County  of  Alleghany  v.  Cleve- 
land k  Pittsburgh  R.  R.  Co.,  51  Pennspivania  Rep.,  228. 

Change  of  national  character, 

258.  The  national*  character  of  any  person  may  be 
cliange  by  expatriation  and  naturalization. 

There  are  some  other  apparent  cases  of  a  loss  of  national  character  ; 
such, for  instance,  as  the  French  rule,  that  a  Frenchman  accepting,  with- 
out authority  from  his  government,  public  functions  confided  to  him  by 
a  foreign  nation,  loses  the  quality  of  Frenchman  ;  Code  Napoleon,  Art. 
17  ;  but  these  should  rather  be  regarded  as  a^  denial  of  the  rights  or 
privileges  of  national  character.  In  respect  of  the  obligations  or  subjec- 
tion of  the  individual,  the  national  character  should  be  deemed  to  con- 
tinue until  another  is  acquired. 

Political  privileges  unaffected  by  marriage. 

259.  Marriage  gives  to  the  wife  the  privileges  of  the 
national  character  of  her  husband,*  but  does  not  de- 
prive her  of  the  privileges  of  that  which  she  had  before 
marriage,'  except  as  prescribed  by  the  next  article. 

'  1  PhiUimore^i  Intern.  Law,  p.  350. 

*  This  should  seem  to  be  the  proper  rule.  Marriage  "  may  change  her 
civil  rights,  bat  it  does  not  affect  her  political  rights  or  privileges.*' 
Story,  J.,  in  Shanks  v.  Dupont,  8  Peters*  O,  8.  Sup.  Gt.  Rep.,  246. 

The  marriage  of  a  woman  in  her  own  country  with  a  foreigner  dom- 
iciled therein,  should  certainly  not  denationalize  her.  The  objection  of 
double  allegiance  does  not  preclude  her  enjoying  the  privileges.  As  to 
the  effect  of  marriage  on  nationality,  see  Annv^  Register,  1868. 

By  the  British  "  Naturalization  Act,  1870," (33  Vict.,  c.  14,  §  10,)  a  mar- 
ried woman  is  to  be  deemed  a  subject  of  the  State  of  which  her  husband 
is  for  the  time  being  a  subject. 

Effect  of  marriage  and  remotial. 

260.  If  before  or  after  her  marriage,  the  domicil  of 
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a  woman  is  permanently  removed  from  the  territory  of 
the  nation  to  which  she  previously  belonged,  she  ac- 
quires by  such  marriage  and  removal  the  national 
character  of  her  husband.   . 

This  proviBion  covers  two  classes  of  c&ses  :  1.  Where  a  woman  emi- 
grates while  unmarried,  and  marries  abroad,  or  in  her  own  countiy,  if 
only  visiting  there  ;  2.  Where  she  marries  at  home,  and  afterwards 
emigrates.  No  dilEerence  is  recognized  between  emigration  to  the  bus- 
band's  country  and  emigration  to  another.  So  long  as  she  remains  in 
her  native  land,  here  are  evident  reasons  for  aUowing  her  to  retain  her 
original  nationality.  But  if  an  Englishwoman  marries  a  Frenchman, 
and  they  both  emigrate  to  America,  there  is  no  reason  for  continuing  to 
her  the  rights  or  duties  of  the  English  character. 


SECTION    11. 

ALLBGIAlfCB. 

Abticle  261.  "Allegiance"  defined. 

262.  Extinguishment  of  allegiance. 

263.  Renewal  of  allegiance. 


''  Allegiance  "  defined. 

261.  Allegiance  is  the  obligation  of  fidelity  and  obe- 
dience which  a  person  owes  to  the  nation  of  which  he 
is  a  member,  or  to  its  sovereign. 

Extinguishment  of  allegiance. 

262.  Allegiance  is  extinguished, 

1.  By  expatriation,  and  a  formal  act  of  renunlcadoii  \ 

2.  By  discharge  therefrom  by  the  nation  or  sovereign 
entitled  thereto  ; 

3.  By  change  of  national  character,  in  the  case  men- 
tioned in  article  260. 

At  present  no  formal  act  is  required  except  by  municipal  law.  *"  The 
*'  fact  of  renunciation  is  to  be  established  like  other  facts  for  wfiich  ther* 
**  is  no  prescribed  form  of  proof,  by  any  evidence  wliic^h  will  conirmce  the 
**  judgment."  9  Opinions  of  U.  8.  Attorney s-Geiwral^  (Aug.  17,  1B5T,) 
pp.  63,  64. 

It  has  been  suggested  that  a  legal  sentence  of  baDishment  from  tUe 
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jarisdiction  of  a  nation,  oaght  to  dissolve  the  allegiance  of  the  banished 
person  thereto,  for  the  period  during  which  the  sentence  is  actually  car- 
ried into  effect,  becanse  by  banishment  the  sovereiprn  withdraws  his  pro- 
tection, and  oaght  to  give  up  the  correlative  allegiance. 

But  to  the  contrary,  see  1  Phillim&res  IjUern,  Law,  349. 

Moreover,  if  the  right  of  expatriation  is  recognized,  as  proposed  in 
this  Chapter,  the  exile  can  dissolve  his  allegiance  by  acquiring  another 
nationality. 

Renewal  of  allegiance. 

263.  Allegiance  is  revived  by  the  voluntary  return 
of  the  person  to  the  territorial  limits  of  his  formei 
country,  and  there  acquiring  a  domicil,  before  natural- 
ization elsewhere. 


SECTION     III. 


EXPATRIATION. 


Abticlb  264.  ''  Expatriation  "  defined. 

265.  Intent. 

266.  Expatriation  a  right. 

267.  Effect  of  expatriation. 

'''' Expatriation'^'^  d^ned. 

264.  Expatriation  is  the  act  of  abandoning  the  terri- 
tory of  the  nation  of  which  the  person  is  a  member, 
with  intent  to  become  naturalized  elsewhere. 

Intent. 

265.  The  intent  mentioned  in  the  last  article  may  be 
formed  at  the  time  of  the  abandonment  or  afterwards, 
and  may  be  proved  like  any  other  similar  fact. 

Expatriation  a  right 

266.  Subject  to  the  laws  defining  civil  incapacities 
depending  upon  age,  mental  condition,  personal  domes- 
tic relations,  and  public  service, .  every  member  of  a 
nation,  however  his  national  character  may  have  been 
acquired,  has  the  right  of  expatriation,  which  cannot 
be  impaired  or  denied. 
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No  person  is  ponishable  for  the  act  of  expatriation,  '*  not  even  ttougt 
at  a  later  day  he  should  have  lost  his  adopted  citizenship/'  Protocol  Ba 
varian  Treaty,  May  26, 1868,  II.,  1,  15  CT.  8,  Statvin  at  Larg6,  {Tt.,}  W. 

The  nation  of  which  a  person  has  become  a  member  by  nataralizaiioti, 
is  bound  to  allow  his  subsequent  naturalization  elsewhere,  and  to  remiEi 
him  as  one  of  its  members  until  such  subsequent  naturalisation.  Pro- 
tocol Bavarian  Treaty,  May  26, 1868,  III.,  2, 15  U.  B.  Btat. at  L.,  {Tr.,)  W. 

Effect  of  expatriation, 

267.  Expatriation  does  not  change  the  national  char- 
acter of  the  person  until  completed  by  naturalizatioiL 
but  meantime  he  is  entitled  to  be  protected  by  the 
country  whose  naturalization  he  is  seeking. 

By  the  treaties  of  the  United  States  with  Praa^ia  and  Bavaria,  1863, 
vl5  TJ*  8.  Stat,  at  L.,  115,  147,)  an  exception  is  made  to  this  rule  m  the  ca^ 
of  a  naturalized  citizen  returning  to  the  nation  of  his  origin.  Tlioee 
treaties  in  effect  provide  that  where  an  emigrant  who  k^H  beeo  naturalized 
abroad  returns  to  his  native  country  with  intent  to  re  main  there » lii^ 
naturalization  in  his  adopted  country  cannot  prevent  him  from  j-egain- 
ing  his  former  citizenship.  If  he  renews  his  reaidi^ocf^  in  his  ort^ipal 
country  without  the  intent  to  return  to  the  former,  he  shall  be  held  lo 
have  renounced  his  naturalization ;  and  the  intent  of  a  naturalized  t!itlzeii, 
who  has  renewed  his  residence  in  his  original  country,  may  be  held  to 
exist  when  the  person  naturalized  in  the  one  couQiry  resides  more  liian 
two  years  in  the  other  country. 


S  ECTION     IV, 


NATUBALIZATION. 


Abticlb  268.  "  Naturalization  "  defined. 

269.  Naturalization  not  obligatory. 

270.  Effect  of  naturalization. 

271.  Absentees  cannot  be  naturalized. 

272.  Liability  to  justice  on  return. 

' '  Naturalization ' '  defined. 

268-  Naturalization  is  the  act  by  which  membership 
in  one  nation,  however  acquired,  is  renounced,  and 
membership  in  another  is  assumed.* 

Neither  the  acceptance  by  a  foreigner  of  the  rights 
and  duties  of  a  member  of  a  nation^  under  article 
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248,  nor  the  declaration  of  intention  to  acquire  a  new 
national  character,'  constitutes  naturalization,  within 
the  meaning  of  this  Section. 

^  Tb.i8  form. of  expression  is  used  so  as  clearlj  to  ioclude  a  re-adoption 
of  the  native  or  other  prior  national  character  after  naturalization  else- 
where;  sometimes  styled  "repatriation  ;  d.^., by  Lord  Stanley,  ^Wr- 
nual  Begister,  {N.  8.,)  1869,  p.  133. 

'Treaty  between  the  United  States  and 

Baden,  July  19, 1868,  Art.  I.,  U.  8.  Oon$.  Beg,,  (1870,)  If  718. 

Naturalization  Tiot  obligatory. 

269.  Each  nation  is  to  judge  for  itself  whom  it  will 
receive  into  naturalization. 

Protocol  Bavarian  Treaty,  III.,  2,  15  U.  8.  Stat,  at  Z.,  (TV.,)  149. 

By  Article  III.  of  the  convention  between  the  United  States  and  Great 
Britain,  May  13,  1870,(1/:  S.  Cons.  Beg.,  (1870,)!  738,)  the  re-admtssion 
to  the  character  of  a  citizen  of  the  United  States  of  mie  who  desires  to 
renounce  a  naturalization  in  Great  Britain  is  dependent  "  on  such  condi- 
tions as  that  government  may  think  fit  to  impose." 

Effect  of  naturalization. 

270.  A  person  naturalized  according  to  the  provisions 
of  this  Section,  becomes  immediately  a  member  of  the 
nation  by  which  the  naturalization  is  conferred,  but  he 
must,  within  a  reasonable  time  thereafter,  send  a  copy 
of  the  record  of  naturalization  to  a  public  minister  or 
consul  of  the  nation  to  which  he  previously  belonged, 
resident  in  the  territory  of  the  nation  which  thus 
adopts  him.'  Till  this  is  done,  the  nation  or  sovereign 
which  he  has  left  may  reclaim  him. 

>  This  condition  is  new.  It  is  proposed  in  order  to  prevent  the  practice 
of  obtaining  a  naturalization,  and  subsequently  attempting  to  enjoy  the 
privileges  of  the  previous  national  character.  This  fraud  is  stated  to 
have  greatly  increased  of  late.     U.  8.  OormUar  Begulations,  (1870,)  1 110. 

Absentees  cannot  be  naturalized. 

271.  No  person  can  be  naturalized  who  is  not  at  the 
time  actually  within  the  territorial  limits  of  the  nation 
by  which  he  is  naturalized.*  But  this  article  does  not 
apply  to  a  person  whose  last  allegiance  is  extinguished 
pursuant  to  the  second  subdivision  of  article  262. 

» "  The  Naturalization  Act,  1870,"  (83  Vict,  c.  14,)  §  6,  makes  the  actual 
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presence  of  the  partj  within  the  territory  of  the  nation  naturalizing  him, 
an  esBential  requisite. 

See  an  analogous  provision  as  to  length  of  residence  in  the  Protocol  of 
Bavarian  Treaty,  May  26,  1868, 1.,  1. 15  U.  8.  Statutes  at  Large,  {Tr.,)W. 

See,  also,  Fish  v.  Stoughton,  2  Johnson's  Oases,  {New  York,)  407. 

Liability  to  justice  on  return. 

272.  A  naturalized  person,  who  voluntarily  returns 
within  the  territorial  limits  of  the  nation  of  which  lie 
was  a  member  before  his  naturalization,  remains  liable 
to  trial  and  punishment  for  an  act  punishable  by  its 
laws,  and  committed  before  his  expatriation.  But  this 
article  does  not  apply  to  a  case  where,  by  the  laws  of 
such  nation,  the  UabDity  is  extinguished  by  limitation 
or  otherwise. 

Treaties  between  the  United  States  and  Bavaria,  and  Prussia,  above. 


CHAPTER    XX. 


NATIONAL  CHARACTER  OF  SHIPPING. 


In  C'Ommercial  tre^aties,  by  which  some  of  \h^  privil©|f^  of  dam**ive 
vPBSelfl  are  fpranted  by  each  party  to  those  of  the  other  <k:>ntriM?ttng  powt*r. 
it  has  been  found  important  to  prescribe  ti  tirfinitt?  rule  aa  Ui  wbai  aU&ll 
constitute  or  prove  national  character.  Tht^  iiuportaDOt?  of  ewcli  *  tli^liuitk^ 
rule,  agreed  to  by  all  nations,  is  enhanced  by  a  consideration  (if  the?  otUer 
questions  which  turn  on  the  National  Chitrn'-i^r  of  SUrppinfp  i  such  &« 
jurisdiction,  civil  and  criminal,  over  peMi^n.s  hikI  tranfiactitma  on  tfhip^ 
board  ;  see  Articles  309,  210, 241  and  243 ;  audi  alnn,  as  alltngiaiiw  of  p<!t- 
sons  born  on  shipboard  ;  see  Article  251  ;  n^jch.  also,  as  tbo  autltority  of 
consuls  in  reference  to  wrecks  ;  see  Chapter  XXVU.,  entitl*^i  Wiibc^s, 

As  before  explained,  National  Character  is  used  iq  this  Cod*;",  as  in  tbw 
commercial  treaties,  iu  its  proper  sense,  witb  refereiict*  to  AlU-ifitince  And 
Jurisdiction.  The  condition  upon  which  hiMili  chtvracter  dtf|«nid&,  iti  ihe 
case  of  war,  which  is  often  called  nationsil  ekameu^r,  wUImuiI*  bivw(«ror, 
necessarily  implying  anything  more  than  n  temporary  id^iitificMlon  wlth^ 
or  service  of  the  enemy,  are  proper  8ubji?ct.H  for  thf^  prnvlsiona  of  iht* 
Book  on  War. 

Ortolan, {Regies  Int.et  Dipl.dela  Mer,  vol.  1,  p  JOG,  &c.J  claafifieti  xhe 
conditions  of  nationality,  in  the  commercial  lawa  of  ftll  eotiti^HMA,  iittcltat 
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foar  points: 
4.  Crew. 


1.  Constmction  or  Origin ;  2.  Ownership ;  3.  Master;  and 


The  tests  prescribed  by  the  commercial  treaties  are  yarious.  They  may 
be  sufficiently  indicated  as  follows : 

By  some  treaties  the  national  character  of  its  ships  is  determined  by 
each  nation  for  itself,  and  will  be  accordingly  recognized  by  the  other 
nations.     Of  this  class  are  the  following : 

Treaty  between  the  United  States  and 

"^^IdS^^  [   ^^^    ^'  ^®^'  ^^'  ^^"  ^^  ^'  ^'  ^^^'  ^  ^'*  ^^• 
Argentine ) 

Confed -^   July  27, 1853,    "      VI.,  10  Jd..  (TV.,)  237. 

eration, ) 

Some  earlier  treaties  limit  the  privileges  of  national  vessels  to  those 
built  within  the  nation's  territories,  or  lawfully  condemned  as  prizes,  or 
adjudged  forfeited  for  breach  of  municipal  laws,  and  belonging  wholly 
to  citizens  of  the  nation. 

Several  treaties  prescribe  that  a  vessel  belonging  exclusively  to  one  or 
more  citizens  of  one  nation,  and  whose  captain  is  also  a  citizen  of  the 
same,  such  having  also  complied  with  all  the  other  requisites  established 
by  law  to  acquire  a  national  character,  though  the  construction  and  crew 
be  foreign,  shall  be  considered  a  vessel  of  such  nation. 

Of  this  class  are  the  following  treatif^s: 
Treaty  between  the  United  States  and 
Venezuela,  Aug.  27,  1860.  Art.  VIII.,  12  U.  8.  Stat,  at  i;.,1148. 

Ecuador,  June  13.  1839,     "        V.,    8/d.,634 

Peru.  July  26.  1^51,    "      XI.,  10  M,  (2V.,)  25. 

Bolivia.  May  13, 1858,     "        V.,  12 /d,  1003. 

Dominican  Republic,  Feb.  8,  1867,  "  VIII.,  15  Id.,  {Tr.,)  167. 
The  treaty  between  France  and  Honduras,  Feb.  22,  18o6,  Art.  XIII., 
<7  De  Clercq,  10,)  and  others,  substantially  similar,  provide  that  vessels 
shall  be  considered  as  having  the  national  character,  which  were  con- 
structed in  the  nation,  or,  having  been  captured  by  its  forces  from  an 
enemy,  have  been  adjudged  lawful  prizes,  or  which  have  been  condemned 
by  its  tribunals  for  violation  of  law ;  provided,  however,  that  the  owners, 
the  master,  and  three-quarters  [half]  the  crew,  be  of  that  nationality. 
Every  such  vessel ,  however,  to  be  furnished  with  a  passport,  &c. 

The  English  Shipping  Act  gives  the  privileges  of  national  character 
only  to  ships  wholly  owned  by  its  citizens.  See  Abbott  on  Shipping ,  50 ; 
Regina  v.  Amaud,  9  Queen's  Bench  Bep.,  817. 

In  determining  the  foreign  or  domestic  character  of  a  ship,  for  the  pur- 
pose of  ascertaining  whether  it  is  judicially  subject  to  a  maritime  lien, 
the  American  courts  inquire  for  the  residence  of  the  owners,  and  the  en- 
rollment is  only  prima  fa^ie  evidence  of  their  residence.  Hill  v.  The 
Golden  Gate,  6  American  Law  Begister,  273,  802. 

Charterers  having,  by  the  terms  of  the  charter  party,  exclusive  control 
are  deemed  owners  within  this  rule.     lb. 
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The  following  rules  are  framed  upon  the  theory: 

1.  That  every  ship  ought  to  be  subject  to  some  one  jurisdiction,  and 
that  therefore  the  responsibilities  of  national  character  ought  to  be  im- 
pressed upon  every  ship,  without  reference  to  its  satisfying  the  conditionB 
of  registry  laws. 

2.  That  every  nation  may  accord  such  advantages  as  it  chooses,  and  there- 
fore the  immunities  and  privileges  of  national  character  ought  to  be  ex- 
tended only  to  such  ships  as  do  satisfy  the  conditions  of  the  local  law. 


Article  278.  Every  ship  has  one  national  character. 

274.  Origin  of  national  character. 

275.  Change  of  national  character. 

276.  Registry.     . 

277.  Passport  required. 

278.  Contents  of  passport. 

279.  Eflfect  of  ship's  passport. 

Every  ship  has  one  national  character. 

273.  Every  ship  has  a  national  character,  and  no 
ship  has  that  of  two  nations  at  the  same  time.  Bnt 
any  nation  may  allow  to  ships  of  other  nations  within 
its  own  territory  any  of  the  privileges  of  its  domestic 
ships. 

Origin  of  national  character. 

274.  The  national  character  of  a  ship  is  that  of  the 
nation  within  whose  territory  she  was  constructed,  until 
changed  as  hereinafter  provided. 

Change  of  national  character. 

275.  The  national  character  of  a  ship,  however  ac* 
quired,  may  be  changed  : 

1.  By  its  ownership,  or  a  majority  in  interest  tliei-*^- 
of,  becoming  vested  in  owners  of  a  different  national 
character  ; 

2.  By  being  captured  and  adjudgt?d  la^vful  pri^e,  aa 
provided  in  Book  Second  of  this  Code,  on  War  ; 

3.  By  judicial  forfeiture,  pursuant  to  tlje  laws  of 
another  nation,  for  a  breach  of  the  laws  thereof,  or  of 
the  provisions  of  this  Code. 

In  any  such  case  the  national  character  acquired  is 
that  of  a  majority  in  interest  of  the  new  owners, 
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Registry. 

276.  Any  nation  may  refuse  the  privileges  of  its  own 
national  character  to  any  ship  which  has  not  a  recorded 
title,  according  to  its  laws. 

Passport  required, 

277.  A  nation  may,  in  its  discretion,  give  to  any  of 
its  ships  a  passport,  such  as  is  mentioned  in  the  next 
article. 

Without  such  a  passport,  no  private  ship  is  entitled 
to  receive  from  other  nations,  parties  to  this  Code,  or 
their  members,  the  immunities  and  privileges  of  its 
national  character. 

Suggested  bj  the  treaty  between  the  United  States  and  The  Two 
Sicilies,  Oct.  1,  1865.  Art.  IX.,  11  {7".  8.  Stat,  at  L.,  689. 

Contents  of  passport. 

278.  The  passport  of  a  ship  must  contain  : 

1.  The  name,  vocation  and  residence  of  the  owner,  if 
but  one,  or  of  each  of  the  several  owners,  if  more  than 
one,  mentioning  their  number,  and  in  what  proportion 
they  share  in  its  ownership ; 

2.  The  name,  dimensions  and  burden  of  the  ship,  and 
such  other  particulars  as  may  be  necessary  to  identify 
it;  and, 

3.  A  statement  that  the  ship  bears  the  national  char- 
acter of  the  nation  issuing  the  passport,  and  is  entitled 
to  the  immunities  and  privileges  thereof. 

Tlie  passport  must  be  certified  by  the  executive  au- 
tliority,  competent,  by  the  law  of  such  nation,  to  give 
the  passport. 

"  To  entitle  the  national  character  of  a  vessel  to  recognition,  it  must  be 
famished  with  a  passport,  [passe-port,  cong^  ou  r^gistre,]  and  which,  cer- 
tified by  the  executive  authority  competent  by  the  law  of  such  nation  to 
give  it,  shall  stale  :  First.  The  name,  the  vocation  and  the  residence  of 
the  owner,  stating  that  there  is  but  one,  or  of  the  several  owners,  indi- 
cating their  number,  and  in  what  proportion  they  share  in  its  ownership. 
Second.  The  name,  the  dimensions,  the  burden,  and  all  other  peculiarities 
of  the  vessel  which  can  serve  to  identify  its  nationality." 
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Treaty  of  friendship,  commence  and  navigatloo  between  France  and 
Honduras,  Feb.  22,  1856,  Art.  XIII  ,  7  Be  Ckrcq,  10. 
Nicaragua,  Apr.  11,  1859,     *'    XIII.,  7  Id,,  580. 
To  very  similar  effect  are  tlie  following  : 
Treaty  of  navigation  between  France  and 

Sweden  &  Norway,  Feb.  14,  1865,  Art,  III.,  9  Dt  Uiereq,  im 
Treaty  of  commerce  and  navigation  between  Frauct:  and 
The    Free    Cities 

Mar.    4,  1865,  Art,      V.. 


of) 

n 


Lubeck,    Bremen 
Hamburg, 

The  Grand  Duchy  of 
Mecklenburg  Schwe- 
rin  —  (Extended  to 
the)  Grand  Duchy  of 
Mecklenburg  Stre- 
litz, 

Portugal, 


.  June   9,186^. 


July  11,  18flG, 


,  e  Ds  Okrcq.  187. 


¥,,  8  Id.,  206. 


XXI.,  9  M,  558. 


Treaty  of  commerce  between  France  and 

The  Pontifical  States,  July  19, 1867,  Art.  X,,  9  De  Cleti^,  7S9. 
Treaty   of  friendship,  commerce  and  navigation  between  France  and 

The  Hawaiian  Islands,  Oct.  29, 1857,  Art.  XIV..  7  Bb  Clsreq,  322. 

This  treaty  also  provides  that  in  case  of  doubt  as  to  the  nationality  of 
a  vessel,  or  of  the  ownership,  or  of  the  master  or  crew,  th«  consuls  of 
the  country  for  which  the  vessel  Is  destined  shall  have  the  right  to  de- 
mand authentic  proof  before  visaing  the  papers  of  the  vesHel.    This  is 
to  be  done  without  charge  to  the  ship. 

Effect  of  ship*  s  passport 

279.  The  passport  of  a  ship,  issued  in  conformity  to 
the  last  article,  shall  be  everywhere  taken  as  conclasive 
evidence  of  its  national  character  at  the  date  of  the 
passport,  and  as  presumptive  evidence  of  such  char- 
acter at  any  subsequent  time  ;  subject,  however,  to 
the  local  regulations  for  verification  ;  and  also  subject, 
in  the  administration  of  justice  in  civil  and  criminal 
cases,  to  the  rules  of  evidence  applicable  in  courts  of 
justice.* 

*  On  an  indictment  under  a  law  making  criminal  certain  acta  done  od 
board  a  vessel  owned  in  whole  or  in  part  bj  a  citissen  of  the  United  Stateqa, 
ownership  in  fact  must  be  proved.  General  reputation  or  an  Amertc&a 
registry  is  not  even  prima  fade  evidence  of  owneTship.  United  Sut^^  «, 
Brune,  2   Wallace  Jr.'s  U.  8.  Circuit  Gouri  Hep.,  2tt4. 

It  is  not  necessary  to  produce  documentary  evidence  in  order  to  prove 
the  national  character  of  a  vessel,  on  an  Jodiciitient  for  piracy.  Tbe  lavrs 
that  prescribe  what  ships*  papers  shall  be  c^irrltfd  nu  bonrd^  h&ve  rel&tioti 
to  financial,  commercial  or  international  obji'cty^  and  art*  not  declsivei  In  m 
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lecutioD  for  pimej.  The  char&cter  of  the  vessel  is  then  &  matter  of 
to  bo  eaUbliehed  b^  generiLl  evidence.  United  St&tei  v,  Fnrloog,  (> 
'ai<m"*  U.  8.  Supreme  O&uri  Mep^,  184 

>  show  a  yeflflel  to  be  American,  so  ^  to  give  jurisdiction  to  ptiniau 
lies  committed  on  board  of  lier,  it  is  enough  to  ihow,  in  the  first  in- 
c!«,that  she  sailed  from  and  to  an  Amedc&n  port,  atid  wa^  apparentlj 
ed  and  oontroUed  by  eiiiiena  of  the  United  States.  It  is  not  ne- 
iTf  to  produce  her  register.  United  States  v.  Peterson,  1  Woodbury 
'ifWrfV  E7".  8.  OircuU  Ut.  Mep.,  305. 

It  a  Bh\p  engaged  to  a  whaling-  voyage,  without  having  surrendered 
'egister  or  taken  oat  nu  enrollment  and  license,  pursuant  to  the  act 
uly  18,  1793,  was  heid  not  to  b«  »u  American  ship,  within  the  pur- 
'  of  the  act  of  March  3,  1885|  ch.  40>  paniibing  anj  of  the  crew  of  au 
rican  eliip  for  au  endeavor  to  make  a  revolt  United  States  ©.  Rogers, 
mn^?r>  U.  8.  OircuU  Court  Ee^.,  343. 

impare  a  somewhat  diSorent  proTislon  ag  to  the  efiect  of  pasaporta  of 
onj,  in  ArUde  333. 
10 
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^^DomiciV^  defined, 

280-  The  term  *' domicil,"  as  used  in  tlus  Code, 
meaiiQ  the  seat  *  of  permanent  residence— the  home/ 

»  Ortoktn,  {EhoplieaHon  HUtorique  de  IruL  JiisUnUn,  t.  L,  p.  403,  S  mi,) 
rejects  the  definition  of  domicil  as  "  tA^  ptttee  where  a  periwin  has  hi* 
principal  establishment/'  for  the  reason  tlmi  domicil  \h  not  a  place  at  aU. 
in  the  sense  of  being  a  portion  of  space.  He  eubstitute^  the  follow  tug  : 
•'  The  seat,  or  home,  (le  aUge,  la  demeurt,)  wbich  a  poraon  is  deemed  in 
law  to  have  always  for  the  exercise  of  cert  am  rights  or  the  application  of 
certain  laws."  Baileux,  I.,  p.  212  ;  Puehta,  tWhisungsfi,  L,  8. 89,  g  45*  {Mh 
ed.;)  2  KenVa  Cammentariea,  540  note,  (^th  ed,.l  fjupport  the  deflaiium 
above  given.    See,  also,  WMtlake's  PrivaU  In  Urnatioti^  Law^  \\  3 1,  noiis  a. 


INTERNATIONAL    CODE.  147 

1  p.  85,  Rnle  2.  Demante,  L,  p.  197 ;  DurcmUm,  I,,  no.  851 ;  Bug  mr 
\hier,  I.,  p.  8 ;  ValetU  sur  Prudhan, I.,  p.  286,  cited  Maurl<m,  I.,  p.  188. 
)  definition  of  Lord  Wsstbobt,  Bell  «.  Kennedy,  Eau$e  of  Lords,  6 
lion  Cases,  8  series,  p.  78;  *'The  relation  which  the  law  creates  be- 
en an  individaal  and  a  particular  locality,"  if  not  open  to  the  objection 
)rtolan,  as  above,  that  it  is  too  yague  to  be  of  ase,  is  only  a  statement 
iomidl ;  i.  e.,  the  siaius  arising  from  it.  Although  it  is  true  that 
>micil  is  in  law  what  residence  is  in  fact,"  (Ortolan,  p.  408.)  jet  "  dom- 
is  the  legal  conception  of  residence ;"  ( Westlake,  §  80  ;)  and  this  legal 
ception  is  predetermined  in  particular  cases,  not  in  view  of  all  the 
8  of  these  cases,  bat  of  some  only,  which  are  taken  as  controlling,  be- 
se  it  is  considered  that  they  are,  in  the  majority  of  instances,  most 
ily  to  lead  to  a  condnsion  in  harmony  with  the  fact.  But  when  such 
cial  facts  are  taken  as  controlling  for  any  other  reason  than  this  likeli- 
d,  a  purely  arbitrary  extension  is  giyen  to  the  term  domicil,  which 
ht  to  be  rejected,  and  the  altematiye  taken  of  placing  these  canes  in 
le  other  category.  Thus  the  minor's  domicil,  after  his  parents'  death, 
ows  that  of  the  guardian.  This  rule  is  founded  upon  its  correspond- 
B  with  the  fact  in  the  great  minority  of  instances.  Should  it  be  con- 
-rod as  also  established  that  the  succession  to  such  minor's  property  is 
to  be  changed  by  the  guardian's  change  of  domicil,  the  rule  itself 
uld  not  be  rejected,  but  this  proposition  should  be  inserted  among  the 
«  of  law  relating  to  succession.  See  Westlake,  Prwats  IrU,  Law,  §  86. 
PoUHcal  Code,  Seportedfor  UTew  York,  §  6. 

Kinds  of  domicil. 
J81-  Domicil  is  either : 
L.  Original;  or, 
J.  Secondary. 

OrigiTuil  and  secondary. 

282.  The  original  domicil  is  that  of  the  person  at  the 

le  of  his  birth.    All  others '  are  secondary. 

At  any  other  time,  whether  at  the  place  of  the  original  domicil,  or 
where. 

Derivative  and  voluntary. 

J83.  A  secondary  domicil  is  derivative,  when  de- 
Qdent  upon  the  domicil  of  another  person.  Other- 
se  it  is  voluntary. 

Every  pei'son  has  one  domicil. 
284.  No  person  can  be  without  a  domicil,*  or  have 
one  time  more  than  one  domicil."  But  one  may  have 
'esidence,  for  a  particular  purpose,  at  a  place  other 
sin  his  domicil.* 
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>  Poliiieal  Code,  Beportedfar  Hftw  York,  §  7  ;  BoH&um,  I.,  p.  dl4 ;  We&t- 
takers  PriwOe  Intern,  Law,  pp.  88^88  ;  J^ory,  %  47. 

y  PoUHeed  Code,  Reported  far  2feu>  York,  %  7 ;  BoOeux,  L,  pp.  214,  215 ; 
Mourlon,  I.,  p.  198 :  WeeOake,  g§  816,  825 ;  McLaren'e  Law  of  WiOe  and 
Bucceesion,  §  7,  p.  4 ;  Breiit  o.  Armfield,  4  Cranch'e  U,  8.  OirouU  Ct.  Rep., 
579 ;  Crawford  o.  Wilaon,  4  Barbouf^e  (Now  York)  Sep.,  604. 

The  caae  of  a  person  whose  birth-place  is  unknown,  bajing  two  oonntiy 
hoases  in  different  eonntriee  under  the  same  drcasiatanoes,  and  dying  in 
one  of  them,  (suggested  in  4  PhUl,  Intom.  Law,  %  59,)  is  provided  for  by 
Articles  287  and  288. 

*  Ghaine  e.  Wilson,  1  BoiworWe  (New  York) Bop.,  678 ;  Frost  e.  Brisbin, 
19  WendelTe  (New  York)  Bep,,  11 ;  Douglas  «.  Major  of  New  Y<^k,  2 
Duer^e  (New  York)  Bep.,  110 ;  4  PkiUimor^e  IrUem.  Law,  g  66. 

Original  damicil  qf  legitimates. 
285.  The  original  domicil  of  a  child  whioh  is  legiti- 
mate, or  has  been  acknowledged  by  its  &ther  before 
its  birth,  is  determined  by  the  domicil  of  its  father  at 
the  time  of  its  birth ;  or,  if  its  father  is  then  dead, 
or  has  no  voluntary  domicil,  by  the  domicil  of  its 
mother. 

See  Ludlam  «.  Ludlam,  26  Now  York  Bop.,  866,  871;  WedUMe  PrwUe 
Intern.  Law,  g  86;  Brown  e.  Ljnch,  2  BradfoTd!e  BwrrogaU  (Now  York) 
Bep.,  214. 

Original  domicil  cf  legitiTnates. 

286.  The  original  domicil  of  an  illegitimate  child  is 
determined  by  the  domicil  of  its  mother  at  the  time 
of  its  birth,  unless  previously  acknowledged  by  its 
father. 

Child  of  tmknavm  parentage. 

287.  The  original  domicil  of  a  child  whose  parents 
are  unknown,  is  the  place  of  its  birth,  or  where  it  is 
first  found. 

Contintumce  qf  domicil. 

288.  The  existing  domicil  *  continues  until  another 
is  gained,"  or  until  the  death  of  the  person,  whichever 
first  occurs,  except  as  provided  in  article  801.' 

1  This  is  true  not  only  as  to  the  original  domicil,  but  also  in  reference 
to  the  deriyatiTe  domicU ;  e.  g.,  of  the  wife ;  (Pennsjlyania  «.  Rayenel,  21 
Eoward'e  U.  8.  8up.  Ci.  Bep.,  108;  WeeOake,  §  42 ;)  or  minor ;  Doe  «.  Uth. 
erberry,  4  MeLean'e  Bep.,  464 ;  Goods  of  Patten,  6  Juriet,  N.  8.,  161;  Boil- 
eux,  I.,  p.  121. 
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*  A  domicil  cannot  be  lost  until  another  is  gained.  Somerville  v.  Som- 
erville,  5  F(M^<  Oh.  Sep.,  787 ;  Oraliam  «.  Pablic  Adm'r,  4  Brac^ford's 
SurrogaU  {Nisw  York)  Sep.,  127. 

'  The  exception  refers  to  the  abandonment  of  a  secondary  domicil,  with 
intent  to  acquire  the  original  domiciL 

Wife^s  secondary  domicU. 

289,  The  domioil  of  the  wife  follows  the  domicil  of 
her  husband,  except  : 

1.  When  she  is  living  apart  from  him/  separated  by 
the  decree  of  a  competent  tribunal,"  or  by  his  consent, 
such  separation  being  allowed  *  by  the  domicil  of  each ;  ^ 

2.  When  he  has  committed  an  offense  which,  by  the 
law  of  her  actual  residence,  entitles  her  to  a  divorce,* 
which  she  claims  ;  * 

3.  When  she  or  some  other  person  is  the  committee 
of  his  person ;  * 

4.  When  some  person  other  than  her  husband  is  the 
committee  of  her  person.' 

Bremer  v.  Freeman,  1  Deane*9  Bep,,  212 ;  PdUieal  Code  Reported  for 
New  TcTk,  §  7. 

'  PothUr,  OorUr.  de  Marriage,  g  624 ;  4  PhiUimore,  Intern,  Late,  §§  71 
-73. 

»  Vescher  v.  Vescher,  12  Barbour^ $  (New  York)  Bep.,  640;  Barber  v. 
Barber,  21  Hotoard^e  U.  8.  Supreme  Ot.  Bep,,  682 ;  Williams  «.  Dormer, 
2  Bob.,  6a5 ;  2  Biehap  on  Marriage  and  Divorce,  (2d  ed.,)  §  126  ;  (Ist  ed.,) 
§  728 ;  PotMer,  ttbi  eupra,  §  622 ;  Allison  «.  Catlej,  Sesrion  Oaeea,  2nd  se- 
ries, L,  1026, 16th  Jane,  1829  ;  MeLaren'e  Law  of  WiUe  and  Sueeeeeion,  p. 
15,  §  20 ;  Botieucc,  I.,  pp.  232, 223,  note  1 ;  Westiake,  Private  Int.  Law,  §  42  ; 
contra.  MerHn,  Bepertoire  de  Jurisprudence,  Domicile,  §  6,  no.  1 ;  DaUoz, 
Domicil,  no.  0 ;  Zaeharie,  p.  280,  §  140.  Donbted  bj  Lord  Kingsdown, 
in  Dolphin  9.  Bobins,  7  House  of  Lords  Oases,  420  ;  8  Macgueen's  Bep., 
581 ;  Be  Dalj's  Settlement,  22  Jurist,  626.  It  has  even  been  held  that  a 
decree  of  separation  cannot  impose  any  particular  domicil  upon  her.  Di- 
jon, 28  Ap.,  1807:  6  DaUost,  t.  6,  p.  370. 

'  This  is  indispensable.  Mowrhn,  I.,  p.  194,  (4th  ed.) ;  Bishop,  (2nd  ed.,)  1, 
g  634;  2,§  129;  1  McLaren*s  Law  of  WiUsand  Succession,  p.  16»§  29; 
Dolphin  V.  Bobins,  3  Maegueen's  Bep.,  663^684. 

*  Westlake,  §  868.  See  Connelly  «.  Connelly,  7  Moore's  Privy  OouneU 
Rep.,  438,  471. 

»  Bishop,  as  above,  2,  §  128,  (2nd  ed.;)  §  780,  (1st  ed.;)  Westlake,  §§  42, 
364. 

Whether  the  excoption  extends  as  far  as  to  allow  the  wife  to  establish  a 
domicil  in  a  different  judicial  locality  from  that  in  which  her  husband's 
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domicil  was  eitnated  at  the  time  of  the  ofl^ense,  has  b^em  deaied.  WitMf, 
§  865 ;  3  Bishop,  (2nd  ed.,)  §  128,  (l«t  ©d..)  §  780. 

Most  of  the  State  courts  of  tbe  UvtMcd  States  kald  tbat  it  6om. 
Bishop,  2,  §  128 ;  Jenness  v.  Jennesii^  S4  Indiana  Rep.,  S58,  359  ;  ficul  «, 
Elder,  62  Pennsylvania  Bep.,  316 ;  and  the  Stipreme  Court  of  the  Uoit**! 
States  ^as  followed  their  decisions  tn  n  late  cue,  Ckeevef  «.  WUidi],  il 
Wallace's  U.  S.  Sup.  Ct,  Rep,,  108. 

<^  Bishop,  2,  §  129,  (2d  ed.)  This  rt^stnctioti  is  put  on  tbe  gruuiid  ih%\ 
the  offense  cannot  be  inquired  into  c^ollnterally.  Dolphin  v,  Eobib!^,  :^ 
Maeque^n^s  Rep,,  678,  679;  7  ffous^  of  Lords  Vases,  418 j  BiiSyo^,  uAi 
9upra. 

If  the  restriction  is  admitted,  it  Eihciiild  not  be  extended  to  a  caM  Whef? 
the  wife  has  removed,  acquired  a  new  home,  comm^nevd  hitr  proceedJLDgs 
for  a  divorce,  and  died  before  decree. 

'  Armstrong  «.  Armstronjpr,  7  Feac^y**  (  Verrn&nt)  Rep.,  &50. 

«  Boileux,  I.,  p.  221 ;  MourUm,  U  P*  105  :  BemanU,  I.,  p,  306, 

ChilcPs  secondary  domicil, 

290-  The  domicil  *  of  the  father^  and  after  his  death, 
that  of  the  mother  while  she  remains  uiiraarrif^,  is  ihe 
secondary  domicil  of  the  unemancipated'  minor  child, 
if  legitimate,  or  acknowledged  by  the  father,  except, 

1.  While  another  person  than  the  parent  is  the 
guardian  of  the  child  ;  * 

2.  While  the  parent  has  a  com  mi  t  tee  of  his  person ; 

3.  While  the  child  has  a  volantary  domicil  in  a  dif- 
ferent place,  pursuant  to  the  provisions  of  article  3(>3. 

^  Mere  residence — e.  g.,  imposed  bj  banishment — is  not  such  a  dotnidL 
Hardy  d.  De  Leon,  6  Texas  Rep,,  237.  Nor  is  the  short  forensic  domidl. 
which  is  sufficient  for  purposes  of  divorce.  See  Ringer  tJ,  Binder,  15 
January,  1840,  Session  Cases,  2nd  sedee,  rot  2,  p.  307 ;  Brodit?  p,  Brodic 
80  L.  J„  {Prob.  d  Matr,,)  185. 

The  American  cases,  except  in  Louialansi,  concur  in  hotdlng^  tbmt  thf- 
mother  loses  all  right  to  change  har  c^hUd'e  domicil  ou  re-mamag^,  Stu^^ 
that  the  step-father  neither  acquinfiii  it.  nor  im|>o**es  Uis  dont^rU  *»ii  Ih* 
child,  although  the  child  actually  residua  ivtth  them.  Allen  tr*  Thoofepfloa 
11  Humphrey* s  Rep,,  538;  Mears  u.  Sine) air,  1  Wtsi  Vifginia  Rep.,l^* 
( Where  the  mother  was  also  guardian,)  Brown  ^,  Lynch,  2  Bra4f*fr^^ 
(Neto  York)  Rep.,  218. 

To  the  same  effect,  McLaren's  Law  </  WiXU  and  Buecesgion,  |  IS ;  PiprA* 
ier,  Cout  d'Orleans,  Introd,,  17. 

The  rule  in  Louisiana  is  different,     Buoc^mon  of  Lewis,  10  Louitian^ 
Annual  Rep.,  790. 

It  seems  not  to  have  been  decided  whether  the  death  of  tbe  atep-fftib^r 
would  revive  the  mother's  right  in  this  respect. 


INTERNATIONAL   CODE. 


151 


*  Code  KapoUon,  Liv.  I.,  Tit.  IH,  Art.  108 ;  BoUewt,  I.,  p.  221 ;  Mowr- 
%,  I.,  p.  195 ;  PciiHeal  Code,  Reported  for  New  York,  %  7. 
^Mourlon,  I.,  p.  195. 

*  This  exception  is  necessary,  if  the  provisions  of  the  article  referred 
are  adopted,  as,  if  the  term  "  minor  child  "  is  not  restricted  to  children 
tder  the  a^  of  pupillaritj,  sach  child  might  haye  actually  changed  its 
midL 

Ward!  8  secondary  domicil. 

291.  The  domicil  of  the  guardian,  or  if  there  are 
yeral  jointly  appointedj  that  of  the  one  first  named 
I  the  instmment  of  appointment,  is  the  secondary 
^micil  of  his  ward. 

The  case  of  an  infant  tinder  two  guardians  having  different  domicils, 
efi  not  seem  to  haYe  yet  arlBen*  in  snch  a  form  as  to  require  a  decision, 
e  Biibert^m  on  Sv^eemon,  p.  301,  note ;  Potinger  «.  Wighiman,  8  Meri- 
le*g  Bep.,  67. 

Domicil  of  insane  persons^  &c. 

292.  The  domicil  of  a  person  of  nnsonnd  mind,  or 
;  one  duly  declared  incompetent,  is  determined  by 
lat  of  the  committee  of  his  person ;  or  if  there  are 
iveral  jointly  appointed,  of  the  one  first  named  in  the 
strument  of  appointment. 

PhiGimore^e  Law  of  Domieil,  p.  56 ;  BoUeux,  L,  p.  220  ;  DemamU,  I.,  p. 
5 ;  Mowrlon,  I.,  p.  195.    See  Sbarpe  «.  Crispin,  38  Law  Journal,  Pro- 
le, 17  ;  1  Law  Sep.,  Prob.  cfe  2>w.,  611. 
Fo  the  oontrary,  WeeUake  Private  Intern.  Law,  %  52. 
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Abtiglb  298.  Right  to  change  domicil. 

294.  Change  of  an  adult's  deriyatiya  domidL 

295.  Guardian  may  change  ward's  domicil. 

296.  Parent's  consent  to  change  necessary. 

297.  Testamentary  change  of  deriyatiye  domidL 

298.  Change  of  domicil,  how  made. 

299.  Intention  to  change. 

800.  Presumption  of  do  intention  to  change. 

801.  Reyerting  to  original  domicil. 

802.  Official  or  compulsory  change  of  residenoe. 
808.  What  law  determines  change  of  domidL 
804.  Nationality  not  affected. 
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Hight  to  cTiange  damicU. 

293.  Any  person  of  full  age  and  capacity,  acting  in. 
good  faith,'  may  at  Ms  pleasure  change  his  voluntary 
domicil  to  any  place  where  he  has  a  right  to  reside* 

>  Wat8on  o.  Simpson,  18  Lauidana  Annual  Bsp.,  887. 

Change  of  an  adutPs  derivaMve  domicil. 

294.  The  derivative  domicil  of  an  adult  changes  with 
a  change  of  the  voluntary  domicil  on  which  it  depends. 

Ouardian  may  change  ward^s  domicil. 

295.  The  domicil  of  an  unemancipated  minor  having 
no  competent  parent  living,  may  be  changed  by  its 
guardian,'  with  a  change  of  his  own  domicil,'  when 
acting  in  good  faith  and  for  its  benefit.* 

1 2  Eenfs  Commeniaries,  227.  note  ;  Wood  «.  Wood,  6  PtUge'i  (New 
T<yrk)  Rep.,  005  ;  Holyoke  o.  Haakins,  6  Pickering' t  (MauaehusetU)  Sep., 
20 ;  Sacoession  of  Lewis,  10  Louisiana  Annual  Sep.,  pp.  789,  790 ;  CarU 
isle  0.  Tattle,  80  Alabama  Rep,,  618 ;  Townsend  o.  Kendall,  4  Minneeota  , 
Rep.,  412.  Doubted,  JBfe-parto  Bartlett,  4  Brac(ford*9  {New  York)  Rep., 
pp.  224, 225,  Denied;  School  Directors  o.  James,  2  WaUe  db  Sergeanfe  Rep. 
568 ;  Mears  «.  Sinclair,  1  Weet  Virginia  Rep.,  185. 

'  Kenl*9  Com.,  227,  note ;  Lyon  o.  Andrews,  12  Louisiana  Annual  Rep.,. 
685  ;  FaHia,  Droit  InUm.  Privi,  I.,  p.  57,  note  ;  Mourlon,  L,  p.  191,  IL ; 
Duranton,  I.,  no.  867,  p.  301. 

*  Pofcinger  «.  Wightman,  8  Meriwde*$  Rep.,  67: 

ParenPs  consent  to  change  necessary. 

296.  The  guardian  can  not  change  the  domicil  of  his- 
ward  whUe  the  latter  has  a  competent  parent  livings 
except  with  the  consent  of  such  parent. 

PoUtUal  Code,  Reported  for  New  York,  §  7. 

TestaTnentary  change  qf  derivative  domicil. 

297.  A  person  authorized  so  to  do  by  the  law  of  his 
domicil,  may  change  the  domicil  of  any  person  depend- 
ent  on  his,  after  his  death,  to  any  place  where  the  sur- 
vivor has  a  right  to  reside. 

In  White  «.  Howard.  52  Barbour's  (New  York)  Rep.,  094,  it  was  held 
that  a  widower  domiciled  in  Connecticnt  might  change  the  domicil  of  hlB- 
unemaDclpated  minor  child,  upon  his  death,  hy  appointing  a  testamen- 
tarj  guardian  domiciled  in  New  York. 
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Change  of  domicile  how  made. 

298.  A  change  of  domioil  is  produced  by  the  act  of 
residing  in  another  country/  with  the  intention  of 
making  that  country  the  home.'  There  must  be  a  union 
of  act  and  intent. 

*  If  ibk  Intent  ezists,  a  reiddence  in  ptinuanoe  of  that  intention,  how- 
erer  short,  ia  snfBcient.  Bell  e.  Kennedy,  L,  J2.,  1  BooUh  App,,  819: 
WesOak^M  Prioats  International  Law,  §  89 ;  4  PhiOimore'i  Int.  Late,  p. 
155.  note ;  Meriin,  Bipertoire  ds  Jurispntdence,  toI.  8,  p.  887,  (5th  ed.> 
It  has  been  supposed  that  a  domldl  of  saccession  might  be  acquired  with- 
out anj  fixed  place  of  residence  in  the  new  country,  if  the  previous  dom- 
icil  has  been  unequivocally  abandoned.  Wettlake,  §  84 ;  Somerville  v. 
Somerville,  5  Veeey,  Jr.*9  Rep.,  791;  Bradley  «.  Lowrey,  1  Spear^e  Equitjf 
Bep.,(Zr.8.,)l6. 

'  Chaine  v.  Wilson,  1  BoewortKe  (New  Tork)  Rep,,  678;  Munio  «.  Munro» 
7  Clark  A  FinneUy'e  Rep,,  877;  Cndgie  v.  Lewin,  4  Ourtii^  U.  8.  Oirc.  Ct. 
Rep,,  448;  De  Bonnc^al  e.  Bonneval,  1  Id,,  856;  Williams  «.  Saunders,  5 
ColdwelTs  {Tennesaee)  Rep,,  80. 

Where  a  person  has  two  places  of  residence,  that  which  was  first  estab- 
lished may  be  regarded  as  his  domidl,  unless  an  intention  appear  to  re- 
main at  the  other  as  the  principal  and  permanent  residence.  Gilman  v. 
Oilman,  53  Maine  Rep,,  165;  Outhrie'e  Scwigny,  %  859. 

Intention  to  change. 

299.  The  intention  to  change  the  domicil  may  be 
manifested  by  making  and  signing  a  declaration  there- 
of, both  in  the  country  of  the  present  and  of  the  in- 
tended domicil,  before  a  notary  public,  or  some  other 
officer  authorized  to  administer  oaths  ;  a  copy  of  the 
declaration,  certified  by  the  officer,  being  published  in 
the  official  journal  of  the  country  where  made,  within 
one  month  thereafter. 

McLaren's  Law  of  WUle  and  BueceeHon,  I.,  §  9,  note,  advocates  the  adop- 
tion of  provisions  as  to  municipal  domicil  similar  to  those  of  the  Code  Napo- 
leon, Liv.  I.,  Tit  III.,  §§  104, 105.  The  provisions  as  to  international  doiu- 
icil,  in  24  and  25  Vict.,  c  121,  requiring  a  year's  foreign  residence,  and  the 
filing  of  a  declaration  in  some  public  office  of  the  country  of  tbe  new  dom« 
icil,  are  said  not  to  be  efi'ectuaL  (JJo^m  db  Jarman's  Preoedents  ofWiUs,  (7tb 
ed.,)  p. 541;  2'mUiamt'  BxeGtOore,  (6th  ed.,)  p.  1409,  note.)  It  is  settled  iu 
the  United  Sutes,  that  a  formal  declaration  in  a  private  instrument  as  to- 
the  place. of  domicil,  is  of  great  though  not  conclusive  Tf eight.  [Ennls  v. 
SmUtL,  14  Ebteard^g  U.  8.  Bup,  Ot.  Rep,,  422;  Boberts'  Will,  8  Pa%g6\\ 
{New  Tork)  Rep,,  519;  Bumham  e.  Bangeley,  1  Woodbury  A  Minofs  U,  8, 
are,  Ct,  Rep.,  9;  Lyman  e.  Fiske,  17  Pickering's  (Maeeaehueetts)  Rep,, 
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284 ;  Gorham  «.  Canton,  6  GrMrdea^'s  (Mmine)  Eep.,  S66;]  If  made  previoui 
to  the  event  which  raises  the  qaestion.  Kilbura  v.  Bennett,  3  MeUalf't 
Rep.,  199 ;  Ennis  «.  Smith,  14  Hawafrd^9  U.  8.  Sup.  Vi.  Eep,,  422.  Evtv. 
with  this  restriction,  (Lockhart's  Trust,  li  Irish  Jurist,  N.  S„  245,  %i%) 
the  British  courts  do  not  seem  to  attach  muab  impoft&nc«  to  sue b  decUf- 
ations. 

The  treaty  between  France  and  the  Swiss  Conleder&tion,  respecting  the 
establishment  of  the  members  of  the  one  nation  within  th(«  other,  Judp 
80,  1864,  9  Be  OUreq,  p.  91,  Art.  IL,  provides,  that  to  pbtaiu  a  domicil  or 
establish  a  vocation  (forme  un  6tablis8ement)  in  Switzerland,  FreQcbnif  u 
must  be  furnished  with  a  certificate  of  registrntjoci,  ^latrng  their  natioQ- 
alitj,  which  shall  be  delivered  to  them  by  the  Frencb  ambassador,  after 
they  shall  have  produced  to  him  certificates  of  good  character  and  con- 
duct, &c. 

In  Louisiana,  the  following  act  has  been  pasa«d  in  relation  to  politicaJ 
domidl: 

"  Any  alien  coming  into  this  State  from  a  foreign  country,  or  from  aay 
"  State  of  the  United  States,  or  any  citizen  of  the  United  States  commg 
"  into  this  State  as  aforesaid,  shall  after  having  resided  one  year  without 
**  any  interruption  in  one  of  the  parishes  of  tliie  State,  having  in  the  me&a- 
"  time  purchased  or  rented  a  house  or  room  or  parcel  of  landj  or  pursued 
"some  profession  or  employment  for  a  support,  be  cansidered  a^  having 
"  acquired  a  residence  in  the  parish  where  auch  individual  has  so  resided  * 
**  and  complied  with  the  above  requisitions,  by  ma^iog  proof  of  the  sann- 
"  before  any  judge  or  justice  of  the  peaci»  within  this  i^tate,"  (which  »iic\\ 
official  is  authorized  to  receive,  record  and  certify ;)  "  and  the  oatl»  of  th« 
"  individual  applying,  supported  by  the  evidence  of  another,  s^hall  be 
*'  deemed  sufficient  proof."  Louidana  Law  ot  March  16,  1618,  §  1 ;  Bui- 
lard  db  Curry' 8  DigMt,  p.  286. 

Absence  on  business  of  the  State  or  of  the  United  States  does  oot,  but  & 
voluntary  absence  from  the  State  for  two  yearsK,  or  acquisition  of  rvsidi;nc<' 
out  of  the  State,  does  forfeit  the  Louisiana  residence.     Id.,  §  3. 

A  rule  very  similar  to  the  one  stated  in  tlie  article  above,  was  soggested 
by  Mr.  Westlake,  and  approved  in  discusaion.  See  TransaatiojiM  of  Jfo- 
tUmal  Associcaion  for  Promotion  of  Social  Sdenee,  1868,  p.  181. 


Presumption  of  no  intention  to  change. 

300.  If  the  written  declaration  mentioned  in  tte  last 
article  is  not  made,  an  intention  to  change  the  domlcil 
is  presumed  not  to  have  existed  antil  the  contrary  is 
proved. 

The  relative  force  of  different  facts  an  presumptive  evidence  of  intf^n- 
tion,  is  specially  considered  in  Westlake,  Frimte  Int,  Law,  |§  4S.  49  : 
Taylor  on  Evidence,  §  167,  (6th  ed.) 

A  change  of  domicil  to  a  country  where  the  person  is  a  foreigner^  f  s  not 
so  easily  inferred  as  a  chauge  to  one  of  which  he  is  a  member.     Lord  tu 
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Ivln,  38  Law  Journal,  Chancery,  378 ;  4  Drewry*»  Rep. ,  433 ;  Whicker 
Eume.  7  House  of  horde  Cases,  159  ;  Moorbouse  v.  Lord,  10  Id.,  386  ; 
x>kenden  v.  Fuller,  1  Late  Times,  N.  8.,  19;  Heg^eman  d.  Fox,  31  Bar- 
ir*s  {NewTork)  B&p„  483. 


Heverting  to  original  domicil. 

301.  If  a  secondary*  domicil  is  abandoued,  with  in- 
nt  to  re-acquire  the  Original  domicil,"  and  the  person 
aking  the  abandonment  dies  on  the  way  to  the  origi- 
l1  domicil,  not  only  his  domicil,  but  the  derivative 
)micils  dependent  on  his,'  are  changed  to  his  original 
)micil  *  from  the  time  of  the  abandonment. 

If  the  abandoned  domicil  is  the  original  domicil,  deatb  in  transit  does 
i  cbange  it.  Orabam  v.  Public  Administrator,  4  Bradford's  {New  York) 
rrogate  Rep.,  137;  Bell  v.  Kennedy,  Law  Rep.,  1  Scotch  Appeals,  331. 
'  If  tbe  secondary  domicil  is  abandoned  witbout  an  intent  to  acquire 
y  otber  determinate  domicil,  no  cbange  is  produced.  Lyall  v.  Paton. 
Law  Journal^  Chancery,  746,  750. 

[t  was  beld,  in  Udny  v.  Udny,  Law  Rep.,  1  Scotch  Appeals,  441,  tbat 
)  original  domicil  revives  tbe  moment  a  secondary  domicil  is  abao- 
ued,  and  tbat  it  is  of  no  importance  wbetber  tbe  intention  is  to  re-ac- 
ire  tbe  orip^inal  domicil,  or  anotber  secondary  dojnicil,  or  wbether 
3re  is  no  specific  intention  wbatever  except  to  abandon  tbe  existing 
londary  domicil. 

rbe  American  cases  certainly  do  not  attribute  any  sucb  adbereut  power 
tbe  original  domicil.  Story,  §  47 ;  Hegeman  o.  Fox,  31  Barbour' s  {New 
>rk)  Rep,,  477,  478  ;  1  American  Leading  Cases,  747,  (4tb  ed,)  And  tbey 
^supported  by  tbeautbority  of  Savigny,  (Ghuthrie's  Scmgny,  §  859, p.  85.) 
^e,  also,  Boileux,  L,  p.  331  ;  We^ake,  §  40. 

*  Allen  «.  Tbompson,  11  Humphrey's  {Tennessee)  Rep,,  538. 

*  It  is  stated  to  bave  been  doubted  wbetber  tbe  derivative  domicil  of  a 
ild,  acquired  by  bis  parent's  adopting  a  new  domicil  during  bis  minor 

'  different  from  tbat  of  tbe  cbild's  birtb,  sbould  be  considered  tbe 
ild's  original  domicil,  in  sucb  a  case.  McLaren's  Law  of  Wills  and  Sue 
mon,  L,  p.  6,  §  13. 

Official  or  compulsory  change  of  residence, 

302.  A  change  of  residence,  made  in  pursuance  of 
ficial  duty,*  or  made  upon  compulsion,*  except  in  case 
\  personal  incapacity,  provided  for  in  this  Chapter, 
oes  not  change  the  domicil. 

But  any  person  having  capacity  to  change  his  dom- 
il,  who,  upon  such  change  of  residence,  becomes  sub- 
ct  to  the  jurisdiction  of  the  country  in  which  he  re- 
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sides,  may  acquire  a  domicil  by  residing  there,  with 
the  intention  of  making  that  country  his  home, 

*  WuUake,  Prioais  Int.  Law,  §  44,  states  the  following  rul^  io  taUv 
ODce  to  official  domicil : 

"  An  office  which  requires  residence,  confers  a  domici!  in  that  pU£^e  in 
which  the  holder  is  bound  to  reside."  Under  this  rule,  he  inataacea  no 
ecclesiafttical  cure,  and  a  person  in  the  Elast  India  service. 

"But  ambassadors  and  consuls  retain  the  domicil  of  the  countrf  which 
thej  represent  or  serve."  It  is  well  settled,  however,  ihat  coneulB  may  ac- 
quire a  domicil  for  manj  purposes  in  the  place  or  residence  -  aad  the 
rule  Htated  in  the  above  article,  allowing  all  officers  eubj«ct  to  the  loal 
jurisdiction  to  do  so,  is  suggested  as  embodying  the  priadplft  that  ou^ht 
to  control,  whatever  be  the  class  of  officers. 

It  was  held,  in  Sharps  v.  Crispin.  88  LawJoumal,  (Protais,)  17;  1  En^. 
Law  Bep,,  (Probate  db  Divorce,)  611,  that  the  mere  reeideoce  in  a  foreifu 
country  as  a  public  officer,  gives  rise  to  no  mference  of  a  domicil  in  tLiit 
country  ;  but,  (as  was  also  held,  in  Heath  v,  Samaon,  14  BiUVUJ^'i  Rep-. 
441,)  if  one  already  there  domiciled  and  resident,  accept  an  office  in  the 
public  service  of  another  country,  he  does  not  thereby  destroy  his  domi- 
cil. The  acceptance  of  an  irrevokable  appointment  for  life,  and  a  chinee 
of  residence  accordingly,  sufficiently  proves  an  LnteEit  to  chaoge  thfr 
domicil.    4  Phillimore's  Int.  Law,  %%  104, 105. 

«  Burton  v.  Fisher.  1  Milvard,  188  ;  Wtstlake,  g  53 :  Bmleu^,  I,,  p.  230; 
Duranton,  I.,  no.  873,  p.  303  ;  Ohameau  9ur  Carre  Pr.,  a37 ;  Hardy  p.  D» 
Leon,  5  Texas  Rep.,  237  ;  Be  Duchesse  d'Orleaos,  1  Bwnbey  cfe  THitram'M 
Rep.,  253,  (Lunatic  ;)  Hepburn  v.  Skirving,  9  WeeM^  Rep.,  764  ;  4  PhilU* 
more,  p.  127,  et  seq. 

An  exception,  where  the  prospect  of  return  is  excluded,  (0.  ff.  is  tbe 
case  of  banishment  for  life,)  is  contended  for  by  We^tlakct  g  58,  and  PhU- 
Umare,  vol.  4,  §  191. 

Duranton,  (supra,)  very  properly  restricts  the  exception  to  the  mti- 
nicipal  domicil  of  the  party.  So  the  partial  compulsion  arisinjj  fr^^m  ill* 
health  doen  not  prevent  the  change.  Haskina  v.  Mathews,  8  De  Gesc  Mdclf. 
ih  O.,  18;  Hegeman  v.  Pox,  31  Barbour*8{New  Yt^k)  Rep.,  4S3. 

The  domicil  of  a  slave  is  that  of  his  master  while  the  slave  continues 
such  and  remains  within  the  territorial  limits  of  a  nation  whose  laws 
recognize  the  condition  of  slavery.  Ph%Uiincre*a  Law  of  Domieil,  ch*  7. 
§  4  ;  Merlin,  Repertoire  de  Jurisprudence,  6,  p,  239;  Esdapage,  (5th  ed,,) 
1 1 ,  p.  75  ;  (7  Opinions  of  U,  8.  Attorneys-General,  p.  278 ;  [Gushing.  A.  G.  ;J) 
2  Hurd  on  Freedom  and  Bondage,  p.  774.  But  it  is  birdly  necessary  to 
make  any  provision  for  slavery. 

What  law  determines  change  of  domiciL 
303.  The  law  then  in  force '  of  the  nation  within 
whose  territory  a  person  takes  up  his  residence/  deter- 
mines the  age  *  at  which  he  may  choose  a  domicil  therein. 
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e  mental  capacity  requisite  therefor,*  and  what  con- 
tates  freedom  *  and  good  faith. 

Although  no  aathority  has  been  foond  for  this  application  of  the  rule 
kinst  the  retroactiye  effect  of  laws,  there  aeems  to  be  no  reason  for 
king  this  case  an  exception  to  that  role. 

The  existing  roles  would  perhaps  refer  this  question  to  the  law  of  the 
ntrj  of  the  former  domicil,  (see  notes  below  ;)  but  it  is  suggested  by 
I  article  to  penoit  each  nation  to  determine,  through  its  own  laws, 

0  shall  hare  capaeltj  to  acquire  a  domicil  within  its  territory.  It  has 
D  held,  that  one  who  has  abandoned  his  residence,  and  departed  from 

State  with  intent  to  seek  a  domicil  elsewhere,  is  te  be  regarded  as 
ring  lost  his  domicil  Id  the  former  State,  for  the  purposes  of  taxation. 
[ton  Q.  Inhabltaotv  of  Long  Meadow,  04  Maaachiuetti  Bep,,  698. 
Jul  it  ia  cecessarj,  for  purpof^es  of  succession  and  some  others,  to  con- 
er  the  cbaracter  of  one  damidl  as  clinging  to  the  person  until  a  new 
^  has  beeu  acquired  ;  and  an  uniform  application  of  this  principle  to 
qaeations  H«?«tBS  deairable. 

Falix,  Livre  L ,  Titre  1,  no.  38,  tome  1,  p.  81 ;  no.  28,  p.  57.  In  Hies- 
id  V.  Knns,  S  Blackford,  {Ind.,)  845,  a  minor  domiciled  in  Ohio,  where 
)  age  of  majority  ifl  i-ii^hteeD,  was  held  to  have  capacity  to  acquire  a 
mieil  of  ele«.^tion  at  eighteen  in  Indiana,  where  the  age  of  majority  is 
&nty-on«.  It  cannot  be  doubted,  "  that  under  those  systems  of  law 
vhich  recognize  the  distinction  of  pupilarity  and  majority,  a  minor  be- 
ond  the  age  of  pupilarity  has  the  capacity  of  acquiring  a  domicil  for 
limself."  McLaren*8  Law  of  WUUand  Sucessnon,  §  12,  p.  6 ;  Amott  v. 
oom,  Sejuian  Cases,  2nd  series,  toI.  IX.,  p.  142, 24  Nov.  1846  ;  Erskine, 
7,  14  ;  Robertson,  Personal  Succession,  p.  201 ;  Stephens  «.  McFarland, 
WtA  Eqiuty  Rep.,  444. 

it  has  been  denied,  however,  that  the  law  of  his  new  domicil  would  in* 
>acitate  him  from  the  time  of  the  change.  Satigny,  (GiUhrio*s  Trans- 
ion,)  p.  125  ;  Puchta  Vorlesungen,  2,  §  118,  s.  251,  (5th  ed.)  That  it 
•uld,  was  held  in  Hiestand  s.  Runs,  (aboye,)  following  Story,  Conflict  of 
>*M,  §§  67,  69.  It  certainly  would  not,  if  his  subsequent  remoTsl  was 
his  original  domicil. 
'  A  person  incapable  in  other  respects  may  still  have  capacity  to  change 

1  domidL  Concord  v.  Rumney,  45  New  HwmpsM/re  Bep,,  428 ;  Holyoke 
Haskins,  5  Ptckering's  (MassachusetU)  Bep. ,  26. 

^  An  interdicted  minor  cannot  change  his  domidl.  FosUm,  I.,  p.  57,  no. 
,  note  2.  (His  reference  to  Voet  ad  Pand.,  Lib.  5,  Tit.  1,  S  100,  seems 
t  in  point) 

[t  was  held,  in  Sharpe  &  Sharpe  «.  Crispin,  JBfng,  Law  Bep.,  Probate  «k 
wrcs,  ToL  L,  p.  611,  that  *'  If  a  man  at  tiie  time  he  attains  his  majority 
of  unsound  mind,  and  remains  in  that  state  continuously  up  to  the  time 
his  death,  the  incapacity  of  minority  never  having  been  followed  by 
ult  capacity,  will  continue  to  confer  upon  the  father  the  right  of  choice 
the  matter  of  domicil  for  his  son,  and  a  change  of  domicil  by  the  father 
11  usually  produce  a  similar  change  of  domicil  as  regards  the  lunatic  son." 


168 


OUTLINES  OF  AN 


Nationality  not  affected. 

304.  A  change  of  domicil  does  not  necessarily  effect 
a  change  of  national  character. 

Natural  allegiance  fixes  the  poUtiecU  status  of  an  indh'idu*!.  &iid  th* 
law  of  the  domicil  determines  bis  citU  status.  By  Lord  Wbstbubt.  To 
suppose  that  for  a  change  of  domicil  there  muat  he  w.  change  of  catttrtl 
allegiance,  is  to  confonnd  the  political  and  the  ci^4l  status,  and  to  de«tT<ij 
the  distinction  between po^ria  and  domieUium.  Qdny  if.  Udny^  Lam  Rep. 
1  House  of  Lords  8c,  Cos.,  441.  Haldane  «.  Eckford,  Law  Rtp,,  8  ^uit^ 
Cos.,  aSl ;  Whicker  «.  Hume,  18  BswoairCs  Bep..  401 ;  Stanley  c.  Beniet, 
3  Haggard**  Bed,  Rep,,  878,  447.  (reversing  Curlirtg  tj.  Thornton,  2  Ai^ 
dam^  Rep.,  6  ;)  25  Beawtn's  Rep.,  382 ;  J7arffe,  I.»  p.  58,  tjot«  7 ;  137,  note : 
188,  note  2 ;  McLaren's  Law  of  Wills  and  Bueei^sum,  p.  11,  §  31 :  Wbl« 
V.  Brown,  1  Wallace,  Jr.'s  U.  8,  Oireuit  Ot,  Rep..  265, 

To  the  contrary,  FcBlix,  I.,  p.  68,  note  39 ;  Jfarey,  cited  Wh^ton,  (6ili 
ed.,)  p.  182 ;  Heffter,  (8rd  ed.,)  p.  109;  iJtf  CassdoviUe,  sa  Law  Joum.  EM.. 
806 ;  Attomey-Oeneral «.  Blacker,  84  Law  Joum,  E^i^h. ,  '29. 


CHAPTER     XXIIL 

EFFECT  OF  CHANGE  OF  DOMICXIi 

Abtiolb  805.  Change  not  retroactive. 

806.  Law  of  new  domicil  appHes. 


Change  not  retroactive. 

305-  A  change  of  domicil  has  no  retroactlTe  efltect* 

Voet  ad  Pandect.,  Lib.  10,  Tit.  2,  §  29. 

Either  on  the  domicil  of  the  person  himseif^  or  on  the  deriy»tiv«  doiaa- 
icils  dependent  on  his.  AUen  O.Thompson,  11  Wimphre^'s  (Tcfin^ss€4i 
Rep.',  588,  589  ;  Bell «.  Kennedy,  Law  Rep.,  1  Scotch  Appml*,  321. 

Law  of  new  domicil  applies. 

306.  Upon  a  change  of  domicil,  the  law  of  the  new 
domicil  has  thenceforth  *  the  like  effect  upon  the  per* 
soil  acquiring  it  as  the  law  of  his  preceding  doniiciV 
had  theretofore  produced.* 

'  Falix,  Droit  Intern.  PrivS,  I.,  no.  38.  p.  58.  and  not*  3, 
«  Story,  Conflict  of  Laws,  %  89. 
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NATIONAL  JURISDICTION. 


Abtxolb  807.  "  Jurisdiction  "  defined. 

808.  Territorial  jurisdiction. 

809.  Extrarterritorial  jurisdiction. 

810.  "  Law  of  place  "  defined. 

811.  Conflict  of  concurrent  jurisdiction. 

812.  Subjects  of  jurisdiction. 

818.  Limits  of  exercise  as  to  foreigners. 

814.  Foreign  military  and  naval  forces. 

''''Jurisdiction'*^  defined. 

307.  The  jurisdiction  of  a  nation  is  its  authority  to 
•vem,  whether  by  legislative,  executive  or  judicial 
►wer.     It  is  either : 

1.  Territorial ;  or, 

2.  Extra-territorial. 

Territorial  jurisdiction. 

308.  The  territorial  jurisdiction  of  a  nation  extends 
er  all  the  places  within  its  geographical  limits,  as  de- 
led by  Chapter  IV.,  on  Territory. 

Extra-territorial  jurisdiction. 

309.  The  extra-territorial  jurisdiction  of  a  nation, 
cclusive  or  concurrent,  extends  over  the  following 
aces: 

1.  All  the  land  or  water  included  within  the  lines  of 
3  fleets  or  i^rmies,'  exclusive  in  respect  to  its  own 
embers,  and  concurrent  "with  that  of  the  nation  own- 
ig  the  territory,  in  respect  to  members  of  that  or  of 
ly  other  nation ; 

2.  All  ships  bearing  its  national  character,  exclusive  * 
Kcept  in  the  case  of  a  private  *  ship  within  the  limits 
f  another  nation,  and  in  that  case,  concurrent  with 
uch  nation  ; 
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3.  All  territory  discovered  or  colonized  by  the  na- 
tion, as  provided  in  title  11.,  on  Extra-Territorul 
Action,  to  the  extent  of  its  occupation  thereof,  as 
therein  defined ;  and, 

4.  All  places  occupied  by  its  marine  telegraphs,  light- 
houses, buoys,  and  other  structures  or  property,  not 
within  the  territory  of  any  other  nation,  ior  the  pur- 
poses of  protecting  such  property  and  structures,  and 
redressing  injuries  thereto. 

1  PhiUimare^i  InUmatioual  Law,  215. 

'  This  qaalification  is  obvionsly  necef^»aty. 

'  As  to  public  8liii>s,  the  jarisdictioD  is  exdaalTe.  1  Phi^imu^i  hi 
Law,  867 ;  The  Santiseima  Trindad,  7  Wh€aton''i  U.  8.  Suprt^me  Gt.  Hfp* 
288.  The  restriction  to  ships  of  tDor,  made  by  the  language  of  some  an 
thorities,  it  does  not  seem  desirable  to  tf^taLo.  E^oeptions  In  the  cue  of 
prize  are  reserved,  to  be  treated  in  the  Book  on  War. 

^In  this  article  a  ship  is  regarded  ae  a  place,  although  Tessela  at  Bsa 
are  no  longer  considered  as  part  of  the  territorj  of  a  nation.  The  flag 
protects  nothing  but  the  Teasel,  and  onlj  designates  to  what  portion  of 
the  globe  she  belonga.  Jurisdiction  over  what  is  on  board  sUip  la,  tber^* 
fore,  extra-territorial.  Johnson  v.  Twenty -one  Bales,  &c,,  1^  P*ita*'*  U.  S. 
Circuit  Gt.  Rep.,  601  ;  8.  C,  6  American  Law  Jmtrnctl,  68. 

•1  PhiiU.  Int.  Law,  878;  The  Exchange  o.  McFaddeo,  7  Oraneh*$  U.  i»' 
Bep.,  116.     To  the  contrary,  Mahler  «,  Transportation  Co. 

'^  Law  qf  place  ^^  defined. 

310.  The  expression,  *'law  of  place,"  as  used  in  this 
Code,  signifies  the  law  of  the  nation  or  State  '  within 
whose  jurisdiction,*  territorial  or  extra-territorial,  for 
the  time  being,  the  transaction  is  had,'  or  the  subject 
•exists. 

1  A  question  may  arise  here  as  to  the  proper  rale  to  be  applied  on  a 
question  on  wbich  the  local  and  the  national  or  federal  tribunaU  are  at 
variance,  as  is  the  case  upon  some  subjects  of  commercial  law  la  th« 
American  courts. 

'  The  definition  is  not  limited  to  the  eTclusive  jurisdiction,  as  lUere  ii 
a  small  class  of  cases  in  which  the  juriiidictioni  are  oonourreaif  f^  do 
not  conflict.     The  case  of  conflict  is  pt-^j  voided  for  by  the  next  article, 

•There  is  another  qualification  which,  according  to  mime  authoridee, 
should  be  added,  viz.,  that  which  was  the  iaw  at  the  time  of  the  craniaie^ 
tion.  But  it  should  seem  that  the  e^eci  of  a  chauf^e  in  the  law  js  u  mu- 
nicipal and  not  an  international  question  ;  and  thja  article  leaves  the  ef- 
fect of  a  change  of  the  law  of  place  to  be  determined  aceordLog  to  that 
law. 
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Coiifiict  qf  concurrent  jurisdiction. 
311.  In  case  of  a  conflict  in  the  exercise  of  concuiTent 
risdiction,  as  defined  in  article  309,  the  territorial 
risdiction  is  paramount  to  the  extra-territorial,  ex- 
pt  where  otherwise  provided  in  this  Code. 

'eraoDs  attached  to  a  foreign  public  ship  do  not  by  landing  come  under 
territorial  jurisdiction.  Wheatan's  BlemenU  of  IrUematumal  Law, 
>  pt.  2,  eh.  9  ;  Ortolan,  RigUi  IfU.  et  Dipl.  de  la  Mer,  v.  1.  195. 

Subjects  of  Jurisdiction. 

312.  The  jurisdiction  of  a  nation  extends  to  the  fol- 
ring  subjects : 

1.  To  all  ;)ersons  and  things  in  the  places  subject 
its  jurisdiction,  territorial  or  extra- territorial,  except 
otherwise  provided  in  this  Code ; 
5.  To  its  own  property  in  other  places,  except  as 
lerwise  provided  in  this  Code ; 
I  To  all  its  own  members  and  their  property  in  any 
ler  places,  in  the  cases  provided  in  this  Code,  and  in 
other  ; 

L  To  the  regulation  of  all  transactions  completed 
^hin  its  limits  between  living  {)ersons ;  and, 
K  To  the  regulation  of  the  devolution,  at  death,  of 
the  movable  property  of   all  persons  domiciled 
Tein  at  the  time  of  their  death. 

^Amits  of  exeraise  as  to  foreigners. 

113.  The  jurisdiction  of  a  nation,  so  far  as  it  affects 
eigners  or  foreign  nations,  is  to  be  exercised  subject 
the  provisions  of  this  Code. 

foreign  military  and  navalforces. 

114.  In  the  case  of  military  or  naval  forces  of  one 
tion  occupying,  or  in  transit  through,  the  territory 
another  nation,  by  the  consent  of  the  latter,  the  jur- 
iction  of  the  former  over  the  members  of  such  forces 
mbject  to  the  conditions  of  the  consent. 

.11 


162 


OUTLINES  OF  AN 


TITLE     IX. 

DUTIES  OP  A  NATION  TO  FOREI0N1E3. 

Chaftsb    XXIV.  Personal  coodiUoo  of  foreignefs, 
XXV.  Personal  rights. 
XXVI.  Rights  of  property. 
XXVII.  Wrecks. 

This  title  is  restricted  to  those  rights  of  foreigners  whloh  are  secured 
by  the  Code  only  to  members  of  nation n  upitlng  in  It.  Th^  nmnaroita 
rights  and  obligations  which  are  applicable  to  aJl  nations  whatever,  iind 
all  foreigners,  of  whatever  nationality,  are  amoog  the  subjeeti  treated 
under  Division  Second,  concerning  Private;  International.  Law* 


CHAPTER  XXIV- 

PERSONAL  CX)NDITION  OF  FOBEiaNERB, 

Artiglb  815.  Who  are  foreigners. 

816.  Laws  of  a  nation  ar>p  applicable  to  foreign  era* 

817.  Duty  to  administer  juat  ice. 

Who  are  foreigners. 

315.  The  national  character  of  persons  as  foreigners 
or  members  of  the  nation,  and  the  domicil  of  foreign- 
ers, are  defined  in  Titles  VI.  and  VII, 

Laws  of  a  nation  cure  applicable  to  foreigners, 

316.  Except  as  is  herein  otherwise  expressly  pro- 
vided, foreigners,  while  within  the  places  subject  to 
the  jurisdiction  of  a  nation,  are,  equally  with  the  mem 
bers  of  the  nation,  subject  to  its  laws,  and  entitled  to 
the  protection  thereof,  for  their  persons  and  their  prop- 
erty. 

Ferguion  on  Marriage  and  Divorce,  57 ;  Boedlng  v.  Smithy  %  Haggar^§ 
Confittory  Rep.,  pp.  871,  884-386,  by  Lord  Stowell  ;  1  Kmfw  Vmnmm- 
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rie»,  86 ;  WocUey*9  InUmational  Law,  96 ;  BlunUoJdit  Droit  IntematioruU 
^iM  %  886. 

The  light  of  roBort  to  the  tribaaalu  !•  d^ned  by  the  Chapter  concern- 
^  Judicial  Powkr  ik  Civil  Cases,  in  Part  VI.,  entitled  Abmimistra- 
OK  OF  JusncB. 

IhUy  to  administer  jvJstice. 

317.  It  is  the  duty  of  a  nation  to  administer  justice, 
here  foreigners  or  other  nations  fure  concerned,  in  the 
ises  specified  in  Part  VI.,  entitled  Apministeation 
?  Justioi;. 


CHAPTER    XXV. 
personal  rights  of  foreigners. 

SflonoN     L  Rights  of  residence. 
IL  Of  occupation, 
m.  Of  religion. 


SECTION  I. 


bights  of  bbsidbncx. 

Abtiolb  818.  Commercial  intercourse. 

819.  Free  entr7  of  foreigners. 

820.  Traffic  in  laborers. 

821.  Exclusion. 

822.  Passports  and  safe  conducts. 
828.  Effect  of  safe  conduct. 

824.  Effect  of  passport. 

825.  Passports  not  to  be  required. 

826.  Armed  expeditions. 

827.  Searches  and  seizures. 

828.  Unusual  burdens  not  to  be  imposed. 

829.  Removal. 

Commercial  irUercourse. 

318.  No  nation  has  the  right  to  interdict  absolutely, 
ae  entrance  of  foreigners  into  its  territory,  or  to  close 
tie  coxintry  to  general  commerce. 
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BlunUMi,  Droit  Intern.  OocUfie,  §  dBl. 

The  original  doctrines  of  interaation&I  law  would  not  auftUii)  itili  poei^ 
tion,  but  whatever  donbts  may  have  been  r&ised  on  the  point  are  Odv 
practicallj  settled  bj  manj  treaties  of  f nendsliip  and  commei-ct^  wbieh 
have  established  among  Christian  nation b  the  rule  stated  in  the  arttd*. 


I^ree  entry  of  foreigners. 

319.  Members  of  any  nation,  with  their  families  asd 
property,  may  freely  enter,  reside  and  bf^corae  domi 
ciled  in  any  other  nation,  subject  to  the  provisions  of 
this  Code,  and  of  special  compacts,  and  subject  to  the 
revenue,  sanitary,  police  and  other  laws  of  the  coun- 
try, so  far  as  the  same  are  applicable  to  foreigners. 

This  is  according  to  the  mle  stated  bj  Kmd,  (1  €ommmUart%€%^  35),  ar< 
the  one  which  is  now  generally  settled  in  comniercJ&l  treaties.  Foli^, 
(Law  ofNatUms,  Bk.  2,  ch.  8,  §§  100,  101.)  after  speaking  of  the?  right  of 
the  lord  of  the  territory  to  impose  com!  iti  on  p,  Any  si  but  in  Europe  ili* 
access  is  everywhere  free  to  every  perf«on  who  is  not  an  enemy  of  tht 
State,  except  in  some  countries  to  vagabondB  and- outcasts,  npon  tUe 
tacit  condition,  however,  of  obedience  to  the  laws. 

The  exceptions  of  paapers,  criminals,  <^  nemies,  Aec.  ,  are  provided  for  in 
Chapter  XVII..  concerning  Abtluh,  and  in  Book  Second,  on  Wab. 

Traffic  in  laborers. 

320.  Engaging,  transporting,  or  employing  laborers 
taken  from  any  country  whatever,  and  bound  to  ser- 
vice, whether  for  a  fixed  term  or  otherwise,  excepting 
emigrants  removing  by  their  own  free  and  intellig^-iit 
consent,  is  a  public  offense  ;  and  all  agreements  for  ser- 
vice entered  into  with  reference  to  such  tniflBc  are  void* 

Suggested  by  the  act  of  Congress  of  the  Dnlted  8tatea,  Feb.  lH,  1862. 
(12  TJ,  8.  Stat,  at  X.,  840,)  to  prohibit  the  *'  Codk  trade,*'  which  provides. 
that  no  citizen  of  the  United  States,  or  foreigner  comlnic  mtn  or  residing 
within  the  same,  shall,  for  himself,  or  for  any  other  person  whomsocvtrt, 
either  as  master,  factor,  owner,  or  otherwiite,  build,  equip,  load,  or  other- 
wise prepare,  or  send  to  sea,  or  navigate  any  ship,  for  the  purpose  of  pro 
caring  from  China,  or  from  any  port  or  place  therein,  ot  from  any  other 
port  or  place,  the  inhabitants  or  subjects  of  China,  known  as  "  Coolies, " 
to  be  transported  to  any  foreign  coontry.  port  or  place  whatever,  to  be 
disposed  of,  or  sold,  or  transferred  for  any  t»rm  of  years,  or  for  any  time 
whatever,  as  servants  or  apprentices,  or  to  be  held  to  at^rvli^e  or  labor  ;  ot 
take  on  board  of  any  ship,  or  receive,  or  transport  any  such  petHonvi,  for 
the  purpose  of  so  disiKMing  of  them ;  or  knowingly  be  engaged  in  any 
wi.He  aiding  or  abetting  therein.    Bnt  nothing  In  the  act  is  to  be  dc!«uied 
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)ii8tnied  to  apply  to,  or  affect  an j  free  or  volantarj  emigration  of  any 
lese  subject. 

^xcliLsion. 

121.  No  nation  can  expel  the  members  of  another 
ion  without  special  cause,  which  must  be  explained 
the  nation  the  members  of  which  are  expelled.* 
$ut  this  and  the  last  article  do  not  affect  the  right  of 
ation  to  punish  crime  by  transportation  or  banish- 

Qt. 

rbis  is  the  role  stated  by  Heffier,  Droit  InterruUional,  %  83,  cited  in 
Uey,  IfUem.  Lcno,  p.  94,  T  6. 

is  proposed  as  a  more  reasonable  and  liberal  rale  than  that  laid 
n  by  PhiUimare,  Intern.  Law.  vol.  I.,  p.  407. 

hiUimore  says,  that  "  it  is  a  received  maxim  of  international  law  that 
government  of  a  State  may  prohibit  the  entrance  of  strangers  into 
country,  and  may  therefore  regulate  the  conditions  ander  which  they 
1  be  allowed  to  remain  in  it,  or  may  require  and  compel  their  depart* 
from  it."    Id.,  p.  288. 

arteThs  says,  that  the  sovereign  has  a  right  to  forbid  foreigners  to  en- 
lis  dominions,  without  express  permission  first  obtained,  even  if  such 
ybe  not  prejudicial  to  the  State  ;  but  no  European  power  now  refuses 
me  of  peace,  to  grant  permission  ;  nor  is  it  even  necessary  for  such 
ect  to  ask  permission.  Marten*8  Law  of  Nations,  Bk.  8,  ch.  3,  §  2. 
tieae  restrictive  rules,  however,  are  founded  upon  the  old  doctrine  that 
of  the  functions  of  government  was  to  suppress  the  free  movements 
opalations,  and  that  the  subjects  of  a  State  had  no  right  to  leave  it 
lOQt  the  assent  of  the  government.  See  Ma/rien*%  Law  of  Nations, 
8.  ch.  8,  §  6. 

bose  rales  are  not  in  harmony  with  the  general  spirit  of  international 
,  as  now  manifested. 

rom  VatteTs  reasoning  it  should  seem  that  a  nation  is  authorized,  and 
»ed  bound  to  open  its  doors,  and  give  protection  to  all  strangers  who 
e  to  it,  except  those  who,  by  the  quality  and  frequency  of  their  erimee 
entitled  to  a  home  nowhere,  but  who,  being  enemie*  of  the  whole  human 
ily,  are  subject  to  punishment  wherever  they  go.  1  Opinions  of  U. 
IttoTfieys-Oeneral,  514. 

iibject  to  the  restrictions  rendered  necessary  by  criminal  justice,  **  the 
It  of  protecting  all  who  may  come  within  the  bounds  of  an  indepen- 
t  community  has  been  always  held  one  of  the  most  valuable  preroga- 
Bof  sovereignty,  and  any  invasion  of  it  has  ever  been  strenuously  con- 
ed."'   Ward's  Law  of  Nations,  vol.  2,  p.  819. 

nd  the  object  of  protection  seems  pufflciently  attained  by  allowing  the 
iusion  upon  definite  reasons  assigned,  as  in  the  foregoing  article. 
This  qualification  is  suggested  by  the  treaty  of   friendship,  &c.,  be- 
en France  and  San  Salvador,  Jan.  2,  1858,  7  De  Olercq,  862. 
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Searches  and  seizures. 

327.  The  right  of  foreigners  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects  against  unreasonable 
searches  and  seizures,  must  not  be  violated,  and  domi- 
ciliary visits  can  not  be  made  in  respect  to  them,  with- 
out legal  warrant. 

This  proviBioii  is  from  the  treaty  between  Great  Brit&m  mud 
Colombia,  Feb.    16. 1866,  Art.  XVIIL.  j  ^  vS^LSXlf^fTT''  ^^" 

Italy.  Aug.    6,1868.    "     XVH.,  |      vol.  LS:VI  ,  (350 

Constitation  of  the  United  States,  4th  Amendment, 

Treaty  between  the  United  States  and 
Haytl.  No7.  8, 1864,  Art.  VIII.,  18  U.  B.  8tai.  at  X.,  Til, 

The  latter  provides,  that  "  there  shall  h^  no  eiamin&tloD  or  inapecttoD 
of  the  books,  papers,  or  accounts  of  the  citizens  of  either  ^^^^titrj  rfeid 
ing  within  the  Jurisdiction  of  the  other,  without  the  legal  order  of  s  com- 
petent tribunal  or  judge." 

The  treaty  between  the  United  States  and  Peru.  July  3fi,  1851,  Art.  XIX., 
(10  U.  8.  Stat,  at  Z.,  984,)  provider,  that  cLtizeDe  of  one  Dation  ^^rithin 
the  other  shall  not  be  liable  to  imprisonment  without  formal  commttment 
under  a  warrant  signed  by  a  legal  authority,  except  iu  case^  flngritntU 
ddictytJid  shall  in  all  cases  be  brought  up  for  examination  within  twenty^ 
four  hours  after  arrest,  and  if  not  so  examined  aball  be  discharged. 

Unusual  burdens  not  to  he  imposed, 

328.  No  other  or  more  burdensome  conditions  can 
be  imposed  on  foreigners,  or  on  their  enjoyment  of  the 
rights  mentioned  in  this  Code,  than  on  the  members  of 
the  nation  where  they  reside. 

But  this  provision  does  not  extend  to  the  exercise  of 
political  rights,  nor  to  a  participation  in  the  property 
of  communities,  corporations,  or  institutions  of  which 
such  foreigners  shall  not  have  become  lawful  members 
or  co-proprietors. 

This  provision  is  from  the  treaty  between  the  United  Rtates  and  the^ 
Swiss  Confederation,  Nov.  25, 1850,  Art.  I.,  1 1  U.  S,  J^ai  nt  £..  588,  Many 
other  treaties  contain  a  provision  to  the  sanie  genera]  effect,  A  clanso 
securing  equality  of  taxes  and  imposts  is  contained  in  most  of  the  otlier 
treaties  of  the  United  States ;  but  that  subject  is  mare  specificaliy  rtfu- 
lated  in  Chapter  XXX.,  entitled  Taxation, 

The  uniformity  of  charges  upon  vessels  U  more  specifically  treated  in 
the  Title  on  Imposts,  in  Part  III.,  entitled  Uniform  REOULATiOKi  roa 
Mutual  Cokveniencb. 
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The  treatj  between  France  and  Switzerland,  concerning  the  establish- 
Bnt  of  members  of  either  nation  within  the  other,  Jane  80,  1864,  (9  De 
er^,  91,)  snbeeqnently  extended  to  the  French  colonies,  (9  Jd.,872,) 
oyidee  that  Frenchmen,  without  distinction  of  faith,  shall  be  received 
d  treated  in  each  canton  of  Switzerland  in  the  same  manner  as  those 
Christian  faith  who  come  from  the  other  cantons  of  Switzerland,  and 
all  not  be  sabjected  to  any  other  burdens  than  such  members  of 
ber  cantons,  and  declares  the  rule  for  the  Swiss  in  France  to  be  re- 
>rocal. 

Removal. 

329.  Foreigners  have  the  right  at  all  times  freely  to 

ait  the  territory,  if  not  detained  for  crime  or  debt,  pnr- 

lant  to  the  laws. 

BhmUehU,  DraU  Intern.  CodiJU,  §  393. 

RemoTml  in  case  of  war  is  provided  for  in  Book  Second,  on  Wab. 


SECTION    II. 


RIGHTS  OF  OCCUPATION. 

Abtiolb  880.  Commercial  occupations. 
'881.  Vocations  generally. 

Commercial  occupations. 

330.  Members  of  any  nation  are  at  liberty,  snbject 
)  the  provisions  of  this  Code,  freely  to  come  with  their 
lips  and  other  property  to  all  resorts  of  commerce  in 
le  territory  of  the  other  nations :  to  acquire  real  and 
ersonal  property  for  any  lawful  occupation* ;  to  man- 
ge their  own  affairs  themselves  or  by  such  agencies  as 
bey  please;  and  to  carry  on  trade  lawfully  in  the 
ountry. 

This  article  is  suggested  hj  tbe  following  treaties,  by  which  its  sub- 

ance  is  to  a  greater  or  less  degree  already  adopted  between  tbe  nations 

>ecified. 

Treaty  between  Great  Britain  and 
Salvador,     Oct.  24,  1862,  AeeoujUsdt  Papers,  ISQS,  vol.  hXXY.,  (47,) 
Nicaragua,  Feb.  11,  1860,  i(|.,1860,  vol.  LXVIIL,  (80.) 
Mexico,        Feb.  26,  1826,  8  HerteU,  251. 

Colombia,    Feb.  16,  1866.  Accounts  dt  Papers,  1867.  vol.  LXXFV.,  (86.) 
Italy,  Aug.    6,  1868,  Id.,  1864,  vol.  LXVI.,  (85.) 

Belgium,    July  28,  1862,  Id.,  1868,  vol.  LXXIIL,  (45.) 
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And  see  Treaty  between  Great  BritaiD  and 
Prussia,  Augost  16,  1865,  ^(5<5au»<«<fcPapm,  1806,  voL  LXXVL»(3S.) 

Treaty  between  the  United  States  and 
Dominican  Republic,  Feb.     8, 1867.  Art.  III. ,  VI.,  15  U.S.Stai.  <d  Xw,  W. 
Guatemala,  March 8. 1849,  "I1LJV,,XL,  10  Id.,  874. 

San  Salvador.  Jan.     2, 1860,  **     III.,  IV.,  10  Id.,  691. 

Argentine    Conf ed-  \ 
eration. 


'  [  July  27.  1858,  "    II.,  VllL,  10  Jd.  1006,  1008. 


Nicaragua, 

June  21,  1867,  " 

IL 

,  15  Id, 

.  169,  171. 

Honduras, 

July    4,  1864,  " 

11. 

VMd. 

700. 

Hayti, 

Nov.    8,  1864,  " 

VL. 

la  Id., 

713. 

Bolivia, 

May  13,  1858,  " 

II L 

12  Id. 

,  1005. 

Venezuela, 

Aug.  27,  1860, 

Vlld. 

1144-1147. 

Swiss  Confederation,  Nov.  25,  1850,  " 

I. 

11  Id. 

588. 

Two  Sicilies, 

Oct.      1,  1855, 

11  Id. 

043-<W7. 

Persia, 

Dec.   18,1856. 

nid. 

709,  7ia 

Costa  Rica, 

July  10,  1851,  " 

U. 

10 /d 

917. 

Peru, 

July  26.  1851. 

10  M, 

ft26^93a 

Hanover, 

June  10,  1846, 

^Id.. 

8G4. 

New  Granada, 

Dec.  12,  1846,  " 

IIU 

%ld,, 

883. 

Mecklenburg- 

[  Dec.    9,  1847,  " 

x.. 

%ld., 

918. 

Hawaiian  Inlands,       Dec.  20,  1849,  Art.  VQI.,  IX..  9  Id.,  97fl. 
Treaty  between  France  and 

Austria,  Dec.    11,  1866.  9  2>«  Cfcrr^,  046. 

Netherlands,    July     7,  1865,  9  Id,,  837. 

Nicaragua,       April  11.  1859,  7  Id.,  586. 

Russia,  June  14,  1857,  7  Id. ,  278. 

San  Salvador,  Jan.      2,  1858,  7  Id.,  362, 

Honduras,        Feb.    22,  1856.  7  Id.,  10. 
And  see  5  De  Oleroq,  602. 

Citizens  and  foreigners  are  also  placed  on  an  equality  In  respect  v> 
property  and  business,  by  the  following  : 
Treaty  of  commerqe  and  navigation  between  France  and 

The  Free  Qties  of  LuO 


and 


bee,    Bremen, . 

.Hamburg, 
The  Grand  Duchy  of  ' 
Mecklenburg-Schwe- 
rin,     (Extended     to 
the)  Grand  Dacby  of 
Mecklenburg-Stre- 
litz, 


.  March  4,  1865,  Art.  L.  0  Bti  OUreq^  187, 


^  June  9,  1865,  Art.  I.,  9  Id.,  295, 


Treaty  of  commerce  between  France  and 
Austria.  11  December,  1866,  9  De  Olercq,  940. 

These  references  might  be  extended  by  euu Disrating  earlier  treaties, 
but  enough  are  given  to  show  the  virtual  abandonmenl  of  thu  old  prin- 
ciple of  the  disabilities  of  aliens.  Many  of  the  treaties  simply  autborize 
hiring. 
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Vocations  generally. 

331.  Members  of  any  nation  have  the  same  rights  of 
)llowing  any  vocation  in  any  of  the  others,  as  the 
lembers  of  the  latter.  But  this  provision  does  not 
ttend  to  officers  and  official  trusts ;  and  is  subject, 
[so,  to  the  right  of  the  State  to  determine  by  law  what 
ersons  may  engage  in  particular  occupations  with- 
lit. 

The  treaties  referred  to  under  Article  829  do  not  generallj  extend  tlie 
ipulations  for  rights  of  occupation  to  other  yocations  than  those  of 
»mmerce.  The  Treaty  between  the  United  States  and  the  Swiss  Con- 
deration,  however,  extends  to  it  all  professionH.  See,  also,  treaty  be- 
reen  France  and  Peru,  March  9, 1861,  Art.  II.,  8  Be  Clercq,  193. 
By  the  treaty  between  the  United  States  and  The  Two  Sicilies,  Oct.  1, 
i55,  (11  U,  8.  Sua,  at  Z.,  689,  Art.  VI.,)  it  isprovided  that  the  reciprocity 
published  shall  not  extend  to  premiums  which  either  nation  may  grant 
I  their  own  citizens  or  subjects  to  encourage  the  building  of  ships  to  sail 
ader  their  own  flag. 

For  a  statement  of  the  existing  rules  in  England,  France,  and  several 
her  countries,  as  to  the  disabilities  of  aliens,  and  a  history  of  the  relax- 
ion  of  these  restrictions,  see  Alexander  Ooekbum  an  Nationality,  ch.  5. 


SECTION    III. 

RIGHTS  OF  RELIGION. 

Article  332.  Freedom  of  consdenoe. 
888.  Sepulture. 


Freedom  of  conscience. 

332.  Foreigners  cannot  be  molested,  prejudiced,  or 
[uestioned,  for  their  religious  belief,  or  practice  in 
iTorship,  or  be  compelled  to  conform  to  the  religious 
irorship  of  others  ;  but  they  must  not  show  disrespect 
o wards  the  religion,  laws,  and  established  customs  of 
he  nation  in  which  they  may  be,  and  must  not  indulge 
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in  practices  inconsistent  with  the  good  order  and  safety 
of  the  State. 

This  is  the  American  doctrine,  and  in  submltteii  as  iiie  true  tuU  upon 
tbifl  subject,  aod  the  one  towards  which  all  imtioQB  are  stead ilj  tending. 
It  is  already  embodied  substantially  in  the  treaty  proTislona  of  Butij 
nations  of  varions  religious  characters. 

Treaty  between  the  United  States  and 
San  Salvador, 
Guatemala, 
Paraguay, 
Nicaragua, 
Hayti, 
Venezuela, 
Honduras, 
Bolivia, 
Japan, 
Costa  Rica, 
Peru, 

Argentine  Con- 
federation. 
New  Granada, 
Hawaiian  Islani 

The  treaty  with  Paraguay  restricts  the  right  of  worship,  by  protect iiJi: 
aliens  in  the  proper  exercise  of  their  religion  iu  private,  in  their  own 
dwellings  or  in  the  dwellings  or  offices  of  coniSulB  or  vice-consuls  ot  tber 
United  States. 

The  treaty  with  the  Argentine  Confederation,  July  27,  185S,  UO  U.  -S. 
Stat,  at  L.y  1011,  Art.  XIII.,)  adds  :  or  in  th«'ir  own  chupchea  or  chapeb, 
which  they  shall  be  at  liberty  to  build  and  maintalDi  tn  conreniem  £iiu» 
ations,  to  be  approved  by  the  local  government. 

The  extent  of  the  rule  established  by  the  comity  Qf  naiiops.  as  it  is 
stated  by  Tmm,  (1  Intern,  Law,  309.  §  204,)  ia  this  : 

"  A  foreign  public  minister  is  entitled  to  the  free  exercise  of  his  relag^ 
ion,  within  his  house,  for  himself  and  his  counlrrmeiij  aubje<^  to  th* 
right  of  the  sovereign  of  the  country  to  forbid  acta  which  make  It  an 
object  of  public  notice." 

But  the  existing  rule  appears  to  be  more  liberal,  and  might  be  stated 
thus  : 

"Foreigners  are  at  liberty  to  adopt  any  religion,  and  to  practk*  tb<; 
rites  and  observe  the  ceremonies  thereof,  except  so  far  as  such  teligiou,  <»r 
its  rites  or  ceremonies^  are  prohibited  by  the  p^Jditive  law  of  the  nation  in 
which  they  are." 

This  rule  is  recognised  by  the  following  treaiias  ; 


Jan.    2,  1850, 

Art 

XIV, 

10  U.  aaai,4UL.,m. 

Mar.  8,  1849, 

« 

XIII. 

10  Id.,  878. 

Feb.     4.  1859, 

i< 

XIV. 

,  12  Id.,  1098. 

June  21.  1867, 

«< 

XIL 

15  Id.,  G7. 

Nov.   3,  1864, 

" 

vriL 

la  ItL,  714. 

Aug.  27, 1860. 

tt 

IV., 

12  id,  1146. 

July    4,  1864, 

«• 

XIL. 

13  i±,  im. 

May  13,  1858, 

<( 

XIV., 

12  M,  1011. 

July  29,  1858. 

*< 

vni. 

12  Id.,  105a 

July  10.  1851, 

*• 

XH., 

10/^.,  023. 

July  26,  1851, 

It 

XX. 

10  M,  935. 

July  27,  1853, 

«» 

XIIL, 

10  Id.,  lOU. 

Dec.  12.  1846. 

«• 

XIV,. 

9  Id.,  887, 

Dec.  20,  1849, 

tt 

XI 

9  Id..  961. 

i 
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Treaty  between  Great  Britain  and 
Colombii,        Feb.  16.  1866.  Art.    XV.,  j  ^XL^tv^So'' ^^'" 
M«Ug«c«.  June  27. 1865.  "        IH-.  |  ^^txllV^'^eo'' '""'' 
8an8idv.dor.Oct   84.1868.  "  XVIU..  j  ^^^^^^''^868. 

Nica^gus.     Feb.  11.1860.  |  ^^1?^'^"^'^?' ''*^' 

See  the  French  treaties,  cited  under  the  next  article. 

Sepulture. 

333.  Foreigners  may  be  buried  in  the  country  in 
hich  they  die,  either  in  the  ordinary  cemeteries,  or  in 
irial  places  of  their  own  ;  and  such  burial  places  for- 
gners  are  at  liberty,  without  distinction  on  account 
■  religion,  race,  or  nationality,  to  establish  and  main- 
in,  in  situations  approved  by  the  local  government. 
Funerals,  sepulchres  of  the  dead,  and  ceremonies  of 
chumation,*  shall  not  be  molested  or  disturbed. 

This  provision  is  in  substance  from  the  treaties  between  the  United 
Bites  and 

Nicaragua, 

Honduras, 

Hayti, 

BoliYia, 

Venezuela, 

Paraffuay, 

Guatemala, 

San  Salvador, 

Costa  Rica, 

Peru, 

Argentine  Con- 
Mderation, 

New  Granada, 

Ajad  the  treaties  between  Great  Britain  and  Colombia,  Salvador  and 
caragua,  referred  to  at  the  end  of  note  to  the  preceding  article. 
Some  of  the  treaties  of  France  contain  similar  provisions.    See  that 
th 

Peru,  March  9,  1861,  8  Be  Olereq,  193. 

Niearagna,  April  9,  1859,  7  Jd.,  586. 

'  Treaty  between  France  and 

New  Gxanada,  May  15,  1856,  Art.  YIL,  7  JDe  Clmq.  109. 


June21,  1867, 

Art 

.  XU., 

16U.8,8t<U.€UL.,(Tr.,yi7. 

July    4,1864, 

<< 

XII., 

18  Id.,  706. 

Nov.    8,1864, 

It 

vm. 

,  18  Id.,  714. 

May  18,  1858, 

it 

XIV. 

12  Id.,  1011. 

Aug.  27,  1860, 

<( 

IV.. 

12  Id.,  1145. 

Feb.    4,  1869, 

(< 

xrv., 

12  Jd.,  1098. 

Mar.    8,  1849, 

(< 

XIIL, 

10  Id.,  878. 

Jan.     2,1850, 

« 

XIV., 

10/d..898. 

July  10.  1851, 

<( 

XII., 

10  Id.,  928. 

July  26,  1851, 

<< 

XX,, 

10  Id.,  985. 

July  27,  1858, 

(( 

XIIL, 

10  Id.,  1011. 

Dec.  12,  1846, 

(< 

XIV., 

9  Id.,  887. 
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CHAPTER    XXVI. 

RIGHTS  OP  PEOPBRTT. 


Abticlb  884.  Forel^rnerB  enabled  to  enjoj  property. 

885.  Foreigners  enabled  to  transmit  property. 

886.  Right  to  remove  property. 

887.  Absence  of  heirs. 

888.  Death  of  persons  who  are  foreigners,  or  not  domi- 
ciled. 

889.  Consul  may  send  home  assets  of  seamen,  &c 

840.  Consul  entitled  to  administer. 

841.  Security  not  required. 

842.  Local  authorities  to  administer  in  absence  of  con- 

sul and  all  other  authorized  persons. 

848.  Notice  to  be  given  of  successions  in  which  foreign- 
ers are  interested. 

844.  Secretary  of  legation  to  act,  if  there  be  no  consul. 

Foreigners  enabled  to  enjoy  property, 

334.  Subject  to  the  right  of  eminent  domain,  defined 
by  article  50,  a  foreigner,  equally  with  a  member  of  the 
nation,  may  take,  hold,  transfer,  and  otherwise  dispose 
of  property,  movable  or  immovable. 

.  This  and  the  next  article  are  from  the  diwi  Code,  Eaporied  for  New 
York. 

The  convention  between  France  and  Austria,  for  the  regulation  of  succt^ 
sions,  December  11, 1866,  (9  J)s  Clereq,  p.  675.)  provides,  that  the  members 
of  cither  nation  may  give  and  receive  by  will,  legacy,  gift  or  otherwise,  or 
by  succession  from  intestates,  property  situated  in  the  other  countrr,  in 
the  same  manner  as  the  members  of  the  nation,  and  shall  not  be  charged 
with  heavier  rates  of  succession  or  transfer  than  those  which  are  imposed, 
under  like  circumstances,  upon  the  members  of  the  nation,  and  that  ther 
may  have  their  wills  drawn  up  by  the  consuls  of  their  nation. 

The  same  rule  as  to  succession  is, .  in  substance,  embodied  in  msny 
treaties,  though  in  some  as  to  personalty  only. 
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See  the  treaty  between  France  and 

Pera,  Mww    9,19^1,8  DsOkreq,lW. 

Nican^nA,  Apr.  11, 1869,  Art.  VI.,  7  Id,,  686. 

Smi  SalTAdor,  Jan.    2;  1868,    "  VIIL,  7  Id,,  863. 

New  Granada,         May        1866,    "  VIII.,  7  Id,,  108. 

Sandwich  Idailds,  Oct.  20, 1867,    "     YI.,  7  Id.,  822. 
Treaty  between  the  United  Stotee  and 

Sweden,  April  8, 1788,  Art.  VI.,  S  U.  8  8UU.  at  L.,  64 

San  Salvador,        Jan.  2,  1860,    "  XU.,  I0id.,8d8. 

^^fj'^^j;,^""^  July  27. 1858,  «  IX..  10 /d.,  1009. 
NewQranada,  Dec.  12,  1846,  "XII.,  9  Id,  886. 
Treaty  between  the  United  States  and  The  Two  SiciUes,  Oct.  1, 1866, 
Art.  VIL,  (11  U.  8.  Stat,  at  L„  689,)  provides,  that  as  to  any  member  of 
either  nation  dying  within  the  jurisdiction  of  the  other,  his  heirs,  being 
citisens  or  subjects  of  the  other,  shall  succeed  as  to  the  personalty,  and 
either  to  the  real  estate,  or  to  the  proceeds  thereof,  whether  by  testament, 
or  db  intutato. 

And  other  American  treaties,  recognising  the  disability  as  to  real  prop- 
erty, fieem  to  secure  the  right  to  sell  and  take  the  proceeds 

Many  other  treaties,  which  do  not  authorise  aliens  to  inherit  real  prop- 
triy,  provide  that  where  the  alien  is,  by  the  local  law,  incapable  of  suc- 
ceeding to  an  inheritance,  he  may  have  a  reasonable  time  to  sell  the  es- 
tate. 
Treaty  between  the  United  States  and 
Hanover,    June  10,  1946,  Art      X.,  9  U,  8,  8Utt.  at  L„  864. 
Portugal,   Aug.  26,  1840,    '*      XU.,  8  Id.,  660. 
Russia,       Dec,         1882,   "        X.,  8  Id,,  444. 
Others  give  the  longest  time  therefor  allowed  by  the  local  law. 
Treaty  between  the  United  States  and 
Nicaragua,  June  21, 1867, Art.yiII.,  16  U,  8,  Stat,  at  X.,  (2V.,)69. 

^^bllT"  ^  [  ^^^'    ^'  ^^'^*    "       ^•'  ^^  ^^''  ^^"^  ^'^'^' 
Bolivia,  May  18,1868,     "    XII.,  12 /c2.,  1010. 

Venezuela,  Aug.  27, 1860,     "       V.,  12  id.,  1146. 

^f^JllSo^*}^'*''-^'^®^'    "       v.,  11 7(1,690. 
Convention  between  the  United  States  and 

Brunswick  and  Luneburg,  Aug.  21,1864,Art.II.,ll  U,  8,  Stat,  at  £.,601. 
Three  years  is  given  by  the  treaty  between  France  and 

Honduras,  Feb.  22,  1866,  7  De  OUreq,  10. 
And  between  the  United  States  and 

Guatemala,  Mar.    8, 1849,  Art     II.,  10  U,  8,  Stat,  at  £.,874 

Peru,  July  26. 1851,     "    XV.,  10  Id,,  982. 

Ecnador,     June  18,  1889,    *'    XU,   8  id.,  686. 
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Two.jears  is  given  hj  the  treaty  between  the  XTnited  Statee  «fid 
Hesse Caesel.Mar.  26,  1844,  Art.  II., 9  U.S.  StxU.ai L.,  318. 
Bavaria,         Jan.  21, 1845.     "      II.,  9  Id.,  837. 
Saxony,  May  14, 1844,     -      II..  9  Id.,  sm. 

Nassan,  May  27. 1846,    "      II.,  9  K.  b50. 

Independent  of  such  treaties,  the  pre8«tiit  rule  1^,  that  if,  by  the  Itwof 
the  situs  of  any  immovables,  any  person  htvs  a  ca}:mclty  or  {neap^Hj,  nt 
from  alienage,  to  take  immovables,  such  capacity  or  Incapacity  will  eTtrt- 
where  affect  sach  person  as  to  those  immovablf?^  St&r^,  %  430.  Aodtht' 
American  authorities  generally  extend  the  eame  rule  to  di«a)?UitiM  trmi 
any  cause.  This  is  opposed  by  some  jurists.  See  the  Titles  co&eerDinj^ 
the  Condition  of  Pbrsons  and  Pbopekty. 

The  ecisting  disabilities  of  aliens  are  discuas&d  in  the  pamphlet  bfV^f 
A.  Coekbum,  on  NoHonaiUy,  before  referred  to. 

The  desirableness  of  removing;  these  dii&bilitles,  In  respect  to  the  ten- 
ure of  real  property,  was  distinctly  recognized  bj  the  United  States,  in 
the  treaty  with  France,  Feb.  23,  1868.  Art.  VIL.  10  U-  JS.  Stai.  at  L„  Wfi. 

The  rule  proposed  removes  the  disabilities  of  aliens,  in  respeci  to 
property,  only  as  between  the  nations  uniting  in  the  Code,  and  their  m«ni 
bers. 

It  has  been  well  observed,  that  the  dangern  arieiog  from  allnwiog  aliens 
to  hold  land,  are  not  greater  than  those  arima^  from  allowiti^  them  to  be 
fxmd-holders.  Transaetiont  of  National  AMomaiion  for  Prmnotim\  of 
Bodai  Science,  1861,  p.  787. 

Foreigners  endbUd  to  transmit  property. 

335.  Title  to  and  interest  in  property,  movable  or 
immovable,  may  be  derived  from  and  through  foreigii- 
♦^rs,  in  the  satne  manner  and  with  the  same  effect  as 
from  and  through  members  of  the  nation. 

By  some  systems  of  law,  an  inheritance  between  cltiaens  could  not  be 
traced  through  an  alien. 

Right  to  remove  property. 

336.  The  movables  of  a  foreigner  may  be  freely 
removed  by  him  from  the  territory  of  the  nation^  with- 
out  hindrance  or  special  imposts. 

BluntechU,  DroU  Intern.  OodifiS,  §  898. 

Treaty  between  the  United  States  and  Hn^over,  1846*  Art.  X.,  9  U.  B. 
Btat.  at  L.,  864 ;  and  numerous  other  treaties.  The  time  allowed  for  tr* 
moval,  in  case  of  war,  is  the  proper  subject  for  regulatioQ  m  the  Bookoo 
Wab. 

Absence  of  heirs. 

337.  In  defect  of  heirs,  or  in  their  absence  from  a 
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3untiy,  the  property  of  a  deceased  foreigner  is  entitled 
>  the  same  protection  as  if  it  were  the  property  of  a 
lember  of  the  nation,  under  the  same  circumstances. 

Tbis  pioyision  is  in  Bubstance  from  the  treat j  between  Great  Britain 
td 

Colombia,        Feb.  16, 1866,  AcetmrUa  and  Papers,  1867,  vol.  LXXIV. 

Madagascar,    Jnlj   5,  1866,  Jd,  1867,  vol.  LXXIV. 

Italy,  Aug.  6,  1868,  Id.,  1864,  vol.  LXVI. 

San  Salvador,  Oct.  24,  1863,  Id.,  1863,  vol.  LXXV. 

Nicaragua,      Feb.  11,  1860,  Id.,  1860,  vol.  LXVIII. 
A  number  of  French  and  American  treaties,  cited  under  the  other  ar- 
sles,  recognize  the  same  principle. 

Death  of  persons  who  are  foreigners^  or  not  domi- 
lied. 

338-  In  case  of  the  death,  within  the  territory  of  a 
ation,  of  any  person  not  there  domiciled,  or  of  a  for- 
[gner  of  whatever  domicil,  or  in  case,  on  the  death  of 
ich  person  or  foreigner,  without  the  temtory  of  the 
ation,  his  body  or  movables  are  brought  within  its 
jrritory,  the  local  authorities  must  notify  the  fact  to 
le  consul  of  the  nation  in  which  the  deceased  was 
omiciled  and  resident,  within  the  district  where  the 
eath  or  arrival  takes  place ;  or,  if  there  be  no  such 
onsul  there,  then  to  the  nearest  consul  of  such 
ation.* 

If  the  deceased  was  a  foreigner  domiciled  within  the 
ation,  then  such  notice  must  be  given  to  the  consul 
f  the  nation  of  which  he  was  a  member.' 

If  the  consul  first  has  knowledge  of  such  a  fact,  he 
lust  notify  it  to  the  local  authorities. 

'  This  article  is  suggested  bj  the  consular  conventions  between  France 
ad  Brazil,  December  10, 1860,  Art.  VIL,  8  De  Clercg,  153,  (interpreted  by 
eclaration  of  July  21, 1866,  9  De  Clercq,  600  ;)  between  France  and  Por- 
igal,  July  11,  1866,  Art.  VIII.,  9  De  Clereq,  682 ;  the  convention  between 
ranee  and  Austria,  for  the  regulation  of  successions,  December  11, 1866, 
rt.  III.,  9  De  Clercg,  675 ;  and  the  convention  between  the  United  States 
nd  Italy,  February  8. 1868,  Art.  XVI.,  15  U.  8.  Stat,  at  X.,  (Tr.,)  185.  And 
rief  provisions  to  somewhat  the  same  effect  as  this  and  the  following  ar- 
ide,  are  contained  in  the  treaty  of  friendship,  commerce  and  navigation 
*tween  France  arid  Russia,  June  14,  1867,  Art.  XX.,  7  De  Clercg,  278. 

'  If  the  domicil  was  foreign,  the  notice  should  be  given  to  the  consul 
12 
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of  the  iiation  of  sach  domioU;  becaase  the  domicU  will  be  the  pUce  ol 
principal  administration. 

If  the  domicil  be  within  the  nation  where  the  death  oecurred,  the  no 
tice  shonld  be  given  to  the  consul  of  the  nation  of  irhicb  the  decedent  wu 
a  member,  because  his  heirs  and  next  of  kin  are  likely  to  be  there,  if  nd 
present  at  the  place  of  domicil. 

Consul  may  send  home  assets  of  seamen^  &e. 

339.  If  the  deceased  wap  a  seamao  on  a  private  ship, 
or  other  inmate  thereof  except  a  passengeij '  and  his 
private  property  within  the  nation,  including  arrears 
of  pay  or  other  moneys  due  him,  do  not  exceed  five 
hundred  dollars,  all  the  property  shaU  be  delivered  or 
paid  to  the  consul,  for  the  benefit  of  the  persons  in- 
terested. 


This  and  the  foUowing  provisions  are  designed  to  give  the  oonsal,  in 
the  absence  of  foreign  heirs,  &c.,  the  right  to  admlDister  in  tho  local 
courts,  according  to  the  ordinary  precedurt^,  exc<;pt  m  the  cases  d 
sailors,  &c.,  where  the  assets  are  trifling  in  amouat,  in  whieli  case*  tlir 
consul  need  not  institute  an  administration,  but  maj  send  the  propt^nj 
home  at  once. 

The  existing  rules  are  quite  diverse.  The  coDsutar  convention  betwepu 
France  and  Portqgal,  July  11,' 1866,  Art.  X..  (9  De  Ultfcq,  563,)  i>roTide$ 
that  the  consuls  shall  have  exclusive  charge  of  the  inventory  and  other 
administrative  acts  for  the  preservation  of  the  moTuble  effects  of  every 
kind  left  by  men  of  the  sea  and  by  passengers  of  their  nation  who  die  oo 
land,  or  on  board  the  ships  of  their  country,  whether  oo  the  voyairf'  «t  at 
the  port  of  destination. 

By  the  Ehiglish  consular  regulations,  if  a  seaman  dies  on  a  voyage  of 
a  British  vessel  not  homeward  bound,  the  oooaul  of  a  port  at  which  i( 
touches  may  collect  the  wages  and  take  the  ochor  effects,  to  facilitate  the 
settlement  of  the  estate.    Insiruetione  to  Con^uU,  1S56,  p.  35,  §91, 

This  applies  to  all  persons  employed  on  merchant  vessels,  except  the 
master,    /d.,  p.  87,  §  99. 

It  is  made  the  duty  of  consuls  also  to  claim  aiid  receive,  if  po«eible,  the 
effects  of  British  seamen  dying  within  the  coosvilate,  in  whatever  servlci 
they  may  have  been  engaged. 

It  is  understood  that  an  arrangement  has  recently  been  made  between 
the  North' German  Confederation  and  England,  a4=eordtiig  to  which  ib^ 
effects  of  a  German  sailor  dying  in  a  British  ship,  inclnding  the  balance 
of  his  pay,  should  the  entire  value  not  exceed  fifty  pounds,  will  be  deliv 
ered  to  the  North  German  consul  in  London,  while  the  property  of  BniUh 
sailors  dying  on  North  German  vessels  will  be  pUc^d  tn  th?  hands  of  the 
English  consul  of  the  district  in  which  the  crew  is  discharged* 


INTERNATIONAL    CODE. 


179 


There  seeme  to  be  propriety  in  extending  this  provision  to  all  cases 
ntioDed  in  Article  387,  where  the  assets  are  less  than  the  specified  sum, 
tead  of  restricting  it  to  seamen. 

\j  the  treaty  between  the  United  States  and  The  Two  Sicilies,  Oct.  1, 
5,  Art.  VIL,  (11  U,  8.  8UU,  at  X..  689.)  the  consul  is  entitled  to  receive 
effects  of  his  countrymen  without  distinction,  if  formal  opposition  is 
made  by  creditors,  or,  being  made,  is  legally  overruled. 


lonsvl  entitled  to  administer. 
140.  In  cases  other  than  those  provided  for  in  the 
t  article,  if  the  deceased  leaves  no  executor,  or  per- 
1  interested  by  succession  or  will,  who,  being  conrpe- 
it,  claims  to  administer,  within  the  time  limited  by 
5  law  of  the  place,  the  consul,  in  preference  to  all 
ler  persons,  shall  be  authorized  by  the  local  author- 
38  to  administer  the  assets,  proceeding  according  to 
J  local  law,*  but  subject  to  the  provisions  of  Division 
3ond,  on  Private  International  Law.* 

This  is  substantially  the  rule  stated  in  the  treaty  between  the  United 
tes  and  the  Argentine  Ck>nfederation,  July  27, 1853.  Art.  IX.,  (10  U.  S, 
(.  at  L.,  1009,)  which  provides,  that  if  a  citizen  of  one  nation  die 
state  in  the  other,  the  consul  of  his  nation  may  intervene  in  the  pes- 
lion,  administration,  and  judicial  liquidation  of  the  estate,  conform* 
r  to  the  laws  of  the  country,  for  the  benefit  of  creditors  and  heirs. 

0  by  the  consular  convention  between  France  and  Brazil,  December 
1860,  Art.  VII.,  (8  De  Cl&rcq,  153,)  the  right  of  administration  upon 

movables  of  a  foreigner  not  domiciled  in  the  country  where  the- 
rabies  are,  belongs  to  the  consul  of  the  nation  to  which  the  decensed 
ertained. 

he  administration  and  settlement  of  the  succession  of  a  Frenchman 
Based  in  Brazil,  is,  according  to  that  treaty,  to  be  regulated  in  the  fol- 
ing  manner : 

Hien  a  Frenchman  deceased  in  Brazil  leaves  only  Brazilian  heirs,  or 
3D,  together  with  French  heirs  who  have  attained  majority,  and  who 

present  and  capable,  he  leaves  Brazilian  heirs,  minors,  absent  or  in- 
nble,  the  French  consul  shall  not  intervene. 

^'iien  there  shall  be  itmong  the  heirs  of  a  Frenchman  deceased  in 
zil  one  or  more  French  minors,  absent  or  incapable,  the  consul  shall 
e  exclusive  administration  of  the  succession,  if  there  is  neither  a 
ow  of  Brazilian  origin,  nor  a  Brazilian  heir  the  head  of  a  family,  nor 
amentary  executor,  nor  Brazilian  heirs  who  are  minors,  absent  or 
ipable. 

1  there  are  at  the  same  time  one  or  more  French  heirs  who  are  minors, 
ent  or  incapable,  then,  whether  there  be  a  widow  of  Brazilian  origin* 
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or  a  Brazilian  heir  the  head  of  a  familj,  or  tcst&mentaTj  executor,  or  aw 
{     ;  or  more  Braxilian  heirs  who  are  nunors,  absent  or  Incapable,  Ch«  Fr^ek 

consul  shall  administer  the  sancession  c<}t]  jointly  with  tbf?  Brazilian  «rldim> 
jjl    ^  or  the  chief  of  family,  or  the  testameotaiy  esxecutor,  or  the  repneseata- 

tive  of  the  Brazilian  heirs. 

It  is  understood  that  minor  heirs,  bom  in  Braisi]  of  French  parenta,  %n 
to  be  treated  as  having  the  status  of  their  father  uDttl  their  majorlij.  It 
is  equally  understood  that  ligcUaires  UTUc^r$di  are  treated  ha  h«\T9, 

Reciprocally,  the  succession  of  a  Brazilian  dec^^sed  id  FnincM^  will  1>t 
administered  -and  settled  after  the  saz^ie  rule,  ho  fit r  as  noi  contTArf  Ui 
French  law. 

Other  proyisions  regulate,  in  detail,  the  duties  of  a  consular  officer  iu 
canying  out  the  administration  of  theEir^  PHtate«. 

The  treaty  between  the  United  States  and  Peru,  July  96^  19&1,  Art 
XXXIX.,  (10  U,  ti.  Stat,  at  X.,  045,)  mako»  the  connulo,  ess  ofhh,  tb«  ui^ 
ecutorsor  administrators  of  their  countrymen,  in  the?  absence  of  the  l<?f}ii 
heirs  or  representatives,  but  directs  that  H  the  c1t?c**fl3ed  wa«  eng»g^  itt 
trade,  the  assets  shall  be  held  twelve  nionihB,  to  allow  creditura  ui  pn^sent 
their  claims. 

By  the  treaty  between  the  United  States  and  Nicaragua,  June  3U  1^^ 
Art.  VIII.,  (15  U.  8.  Stat.at  L.,(Tr.,)5^,)  the  mLnister  or  consul  mnj  nom* 
inate  curators  to  take  charge  of  the  pn>pefiy  o!  an  Intestate,  ao  f ar  m 
the  local  law  will  permit.  See,  also,  the  treaty  with  Paraguay «  Fehruart 
4, 1869,  Art.  X.,  12  U,  8.  Stat,  at  L.,  101*6. 
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\  The  system  adopted  by  the  recent  French  treatEes,  [oonsalar  oo-nventlcn 

II  between  France  and  Portugal,  July  11,  1886.  Art.  VII  I.,  {Be  Cl^eq,  vol.  I. 

p.  582  ;)  convention  between  France  and  Austria,  for  the  regulation  oJ 
successions,  December  11,  1866,  Art.  III.,  iJM  C?i:rc^,  vol.  ft,  p.  075  ;)  «ib* 
•ular  convention  between  France  and  Braxil,  December  10, 1S60,  Art.  TIL, 
f  8  De  Glereq,  158,]  involves  a  regulation  of   the  proceedinga  in  jfr«ti 

detail. 
j  The  provisions  of  these  treaties  may  be  icidicated  together,  b»  follows 

I  The  consul  is  authorized  and  required : 

^  1.  To  seal  up  all  the  effects,  movables  and  popflTs  of  the  decE«a«&4 

*  having  given  forty  eight-hours'  notice  tliereof  to  the  compettmt  local  au- 

thorities; who  are  entitled  to  be  present,  if  they  so  determine,  to  ndtl 
I  their  own  seal  to  that  which  shall  be  afEi^ed  by  the  eon.sal ;  and  if  thL-ir 

be  done,  the  double  seals  shall  not  be  broken  except  by  the  ooneorrencv 
*     of  both. 

Whenever  the  local  authorities  are  first  informed  of  the  death,  aod 
when  according  to  Ihe  law  of  the  conn  try,  they  ar«^  bound  to  iieal  ttiv 
effects  of  the  deceased,  they  shall  invito  the  conHoW  officer  to  unit6  wiih 
them  in  this  act. 

In  case  an  immediate  sealing  seems  absolutely  neceiisajy,  but  Ihli  o^r 
ation,  by  reason  of  the  distance  or  other  eauiies,  cunnnt  be  done  hv  both 
authorities  in  common,  the  local  authorities  or  ib«  conaular  office r*  as  the 
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may  be,  maj  affix  the  seal,  without  awaiting  the  arrival  of  the 
(r  officer,  and  without  prejudice  to  his  right  of  subsequently  affixing 
leal. 

To  draw  up,  also,  in  presence  of  the  competent  local  authorities,  if 
'  choose  to  be  present,  after  such  notice,  an  inventory  of  all  the  goods 
chattels  which  were  possessed  by  the  decedent. 

To  cause  the  sale,  by  public  auction,  of  all  the  movables  constituting 
inherUknce  of  the  decedent  which  are  perishable,  or  subject  to  depre- 
on,  and  also  of  merchandise  intended  for  sale,  for  the  sale  of  which  a 
arable  opportunity  offers,  giving  first  timely  notice  to  the  local  author- 
,  to  the  end  that  the  sale  may  be  made  in  the  form  prescribed,  and  by 
petent  agencies,  according  to  the  law  of  the  country.  . 
^here  the  local  authorities  cause  such  sale,  they  must  give  notice  to 
consular  officer  to  be  present. 

To  deposit  in  safe  keeping  the  effects  and  valuables  inventoried,  to 
erve  the  account  of  the  debts  which  they  collect,  as  well  as  the  pro- 
s  of  the  sales  which  they  receive,  in  the  consular  office,  or  in  some 
e  of  commercial  deposit  affording  proper  security, 
t  either  case,  such  deposit  must  be  made  by  agreement  of  the  local  au- 
ities,  called  in  to  concur  in  the  previous  proceedings,  if,  by  reason  of 
provision  of  the  next  subdivision,  the  inhabitants  of  the  country  or 
members  of  a  third  nation  claim  to  be  interested  in  the  estate,  or,  if 
lired  by  the  local  authorities,  for  the  security  of  any  charges  author- 
by  the  laws  of  the  country. 

To  announce  the  death,  and  to  summon,  by  means  of  one  or  more  of 
public  journals  within  their  consular  jurisdiction,  and  also,  if  neces- 
',  journals  of  the  country  of  the  deceased,  the  creditors  of  the  estate 
>resent  their  respective  claims,  duly  authenticated,  within  the  time 
i  by  the  laws  of  the  respective  countries. 

creditors  of  the  estate  present  themselves,  the  payment  of  their  de- 
kds  ought  to  be  accomplished  in  the  space  of  fifteen  days  after  the 
:in^  of  the  inventory,  if  there  be  sufficient  means  ready,  and  applicable 
eto ;  and  if  not,  as  soon  as  necessary  funds  can  be  realized  by  the  most 
renient  means :  or  finally,  within  a  day  fixed  by  agreement  between 
consular  officer  and  the  majority  of  those  interested. 

In  case  of  the  insufficiency  of  the  assets  to  satisfy  the  full  payment 
the  debts  proved,  all  the  documents,  effects,  and  other  valuables 
)Dging  to  the  estate  must,  on  the  demand  of  the  creditors,  be  sur- 
ieredto  the  competent  judicial  authorities  of  the  place,  or  to  a  court 
bankruptcy,  according  to  the  law  of  the  country  ;  in  which  case,  the 
sular  officer  remains  charged  with  representing  the  members  and 
liciled  residents  of  his  nation  interested  in  the  estate,  who  may  be  ab- 
L,  minors,  or  otherwise  incapable. 

Q  any  case,  the  consular  officer  cannot  deliver  the  assets  or  their  pro- 
is  to  the  heirs  or  next  of  kin,  or  the  beneficiaries  under  the  will,  until 
if  having  satisfied  all  the  debts  which  the  decedent  may  have  con- 
:ted  in  the  country. 
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7.  To  administer  and  settle,  either  bj  themaclYes,  or  hj  a  panou 
appointed  by  tbem,  and  acting  under  their  responfiibilitj,  the  gvx4& 
and  chattels  of  the  estate,  if  the  period  fixed  by  the  local  flathon^ 
ties,  according  to  the  laws  of  the  oountry,  for  its  own  nn^mber*.  or  iliode 
of  a  third  nation,  domiciled  in  the  country,  to  present  their  d«mjitid«.  w 
not  expired,  and  if  there  be  no  dispute  &$  to  such  demands  ,  bat  in  t^ltlier 
such  case,  the  consular  officer  must  relinquish  the  iettletnent  of  tfan  m^ 
tate  to  the  proper  legal  authorities,  and  limit  his  ititerference  to  tbo^tii- 
ministrative  measures  which  will  not  iovolve  these  questions^  le&TLug  tb« 
decision  of  such  questions,  so  far  as  tliey  do  not  depend  upon  the  title  m 
the  ^<uccession  or  the  distribution,  under  the  wiO,  lo  the  exdusiTe  oontt^l 
of  the  courts  and  tribunals  of  the  country. 

Having  in  such  cases  relinquished  the  ad  ministration  to  the  local  aa 
thorities,  the  consular  officer  continues  to  be  the  representative  of  the  luc- 
cession  and  the  beneficiaries  under  the  will,  for  thopurpo^  of  protiNitio^ 
the  rights  of  the  parties  interested,  and  ha©  power,  if  nec^sary,  to  em 
ploy  counsel  for  the  protection  of  those  rights. 

After  the  judgment  has  been  pronounced  upon  the  demands  so  t^- 
served  to  the  decision  of  the  tribunal b  of  the  country,  or  after  the  siitn 
required  for  their  payment  has  been  determined,  the  entire  movable  asaet*, 
except  those  which  may  be  necessary  to  remain  as  security,  shall  be,  aft^r 
the  removal  of  the  seals  imposed  by  the  local  antUoritiefl,  delivered  for  it^* 
final  disposal  to  the  consular  officer. 

8.  To  procure  his  own  appointment,  if  that  be  necessary,  as  adminiv 
trator,  or  as  administrator  with  the  will  annexed,  if  an  s^xectitor  has  been 
named,  but  has  declined  the  trust,  or  ie  unknown,  absent,  or  incapable, 

*  If  the  deceased  was  domiciled  in  another  nation,  the  admialstnitiiMi 
will  be  ancillary  to  any  administratiou  inBtimied  at  ly^me.  If  lie  wa*  « 
foreigner  domiciled  at  the  place  of  hi  a  death,  the  administration  will  be 
the  principal  one.  In  either  case,  the  copaui's  proceedings  shouid  be,  in 
other  respects,  according  to  the  local  law,  and  under  the  authorixatioQ  of 
the  court  of  probate. 

Security  not  required. 

341.  A  consul  entitled  to  administration  under  the 
last  article,  shall  not  be  required  to  give  security  for 
the  performance  of  his  duties. 

Inasmuch  as  he  only  intervenes  for  the  interest  of  hia  conn  try  men,  kh 
official  responsibility  should  seem  enough. 

Local  authorities  to  administer  in  absefiee  of  consul 
and  all  other  atdhorized  persons. 

342.  In  the  absence  of  the  consul  and  secretary  of 
legation,  and  of  all  other  r*:^ preventatives  in  intert^st  of 
the  foreign  parties,  the  local  aiithoritie's  shall  adiuinis- 
ter  the  estate  without  unnccoE^sary  delay  or  expense. 
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id  shall  render  account  thereof  to  the  nearest  consul 
•  to  the  secretary  of  legation  of  the  nation  of  the  f or- 
gners  entitled,  and  shall  deliver  and  pay  to  him  that 
hich  belongs  to  such  members  of  his  nation  as  do  not 
3pear  to  claim  the  same. 

Suggested  b J  tb«  consular  convention  between  France  and  Portupral, 
ly  11,  I860,  Art.  VIII.,  (9  De  CUrcq,  682,)  and  the  convention  between 
;un'f*  and  Auetrlfl,  for  tlie  r^^giilation  of  successions,  December  11,  1866, 
t.  [ll.^i^  De  Vlercq,  <t75,)  whicih  also  provide  that  if  in  such  case  the 
arest  coni^ular  officer  appears  ^  either  in  person  or  by  delegate,  in  the 
ice  of  ad  mm  let  rati  on,  tbe  local  authorities  who  have  intervened  must 
mply  with  the  requirements  giving  him  the  right  to  act. 
By  the  treaty  between  Franct*  and  Peru,  March  9,  1S61,  Art.  XXXVII., 
bd.  5,  (82>a  CT#rcg,  193.)  the  payment  of  the  assets  to  the  consul  is  wilh- 
t  prejudice  to  the  rights  of  creditors  subsequently  presenting  them- 
Itph  wittiia  the  time  prescribed  by  the  statute  of  limitations  of  the 
oniry  to  which  the  decedent  belonged. 

notice  to  be  given  of  siiccessions  in  which  for  eigTiers 
^€  interested. 

343.  IE  a  foreigner,  absent  or  incompetent,  is  inter- 
red, by  encceasioo  or  will,  in  the  property,  movable 
r  imniovablej  of  any  deceased  person  whomsoever, 
hich  Ib  subject  to  the  administration  of  a  nation,  the 
>cal  authorities  must  notify  the  existence  of  the  prop- 
:ty  to  the  nearest  consul  of  the  nation  of  the  foreigner 
iterested,  and  render  account  of  the  administration 
lereof,  as  prescribed  in  the  last  article. 

Suggested  by  the  conyention  between  France  and  Austria,  for  the  re- 
jlatioa  of  sucee&aions,  Dec.  11,  18G6,  Art.  III.,  9  De  Cl&req,  675. 
The  treaty  be  tween  the  United  States  and  The  Two  Sicilies,  Oct  1, 1855, 
rt.  VII.,  {\IU.  &  8UU.  at  L.,  689,)  provides,  that  in  the  absence  of  the 
rlr  entitlt'd  to  succeed  under  the  treaty,  or  his  representatives,  the  con- 
il  shall  have  notice  from  the  Judicial  authorities  of  the  time  of  impos- 
g  Of  removing  the  seals,  and  making  this  inventory,  and  may  assiBt 
lereat. 

Secretary  qf  legation  to  act  if  there  he  tio  consul. 

344-  If  there  be  no  consul  of  the  proper  nation,  who 
an  act  under  the  provisions  of  this  Chapter,  the  secre- 
ary  of  legation  of  the  same  nation  shall  receive  the 
otice  and  exercise  the  powers  herein  prescribed  for 
onsuls. 
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CHAPTER    XXVIL 


WRECKS. 


Other  treaties,  containing:  similar  provisions  to  tboae  cited  below,  will  bo 
found.  See  7  2>tf  CUrcq,  10,  862.  686  ;  8  id,.  193  ;  10  U.  8.  SlaL  ai  L,  87. 
Art.  X.;  {Tr.,)  71,  Art.  XI.,  9  Id.,  65.  Art.  IV.  j  67,  Art.  IV.;  79  Art.  SI.: 
8  id,  560,  634,  Art.  XI. ;  British -4(kJ<mn^  and  Papert,  1866,  vol.  hXlVU 
<88.)  See,  also,  United  States  Consular  JUgtilations,  (1870  J  tt  2^-^% 
and  Treaties  in  Appendix. 

Akticlb  845.  Duty  of  a  nation  to  succor  and  protect. 

846.  Notice  of  wreck  to  consul  of  the  chip's  nation. 

847.  Power  of  consul  or  local  autUoritiea  over  wrecka. 

848.  Interference  of  local  authorities  restricted. 

849.  Property  exempt  from  duties. 

850.  Local  charges  restricted. 

861.  Authorizing  sale  of  wrecked  property. 

852.  Ancient  rule  of  wreck  aboliah&d, 

858.  Property  to  be  restore<!  to  owner* 

864.  Duty  of    nation  to  provide    for  care   oi  wTe«ked 

property. 
856.  Official  sales. 


Duty  of  a  nation  to  succor  and  protect. 

345.  It  is  the  duty  of  every  nation  to  receive  and 
protect  foreigners,  members  of  any  nation  whatever^ 
and  foreign  ships/  public  or  priviit+^j  wrecked  or  dam* 
aged  on  its  coasts,  or  within  its  jurisdiction,  or  seeking 
refuge  there  from  distress  or  perils  of  the  sea,  and  allow 
them  freely  to  prepare  for  and  continue  their  voyages. 
Such  ships,  and  the  persons  and  property  therein,  must 
receive  the  same  succor,  and  be  subject  to  the  same 
charges,  salvage,  or  other  burdens  as  domestic  ships  ia 
like  cases.' 


\ 


INTERNATIONAL    CODE. 


186 


rhis  article  and  the  next  are  in  Bubstance 

from  the  treaties  between 

i  United  States  and 

Hayti. 

Nov.    3,  1864,  Art. 

XV. 

.  13  U.  8.  sua.  at  X.,  711. 

Bolivia. 

May    18.  1858,    " 

IX., 

12  id.,  1009. 

Venezuela, 

Aug.  27,  1860,    '• 

XI.. 

12  Id,,  1149. 

Netherlands, 

Oct.      8,  1782.    " 

XVII., 

8  Id.,  42. 

Sweden, 

April    8,  1783.    " 

XXI., 

8/d..  72. 

PruBsia, 

1785,    " 

IX., 

8  Id.,  84. 

Morocco, 

Jan.           1787,    " 

X.. 

8  Id.,  100. 

Nicaragua, 

June  21,  1867,    " 

XIII., 

,15/d..67. 

Quatemala, 

Mar.     8.  1849.    " 

VIIL, 

10  Id.,  876. 

Peru, 

July  26.  1851,    " 

XVII., 

,  10  Id.,  938. 

Similar  provisions  are  contained  in  the  treaty  between  France  and  Hon- 
ras.  February  22,  1856.  Art.  XII.,  (7  De  Gl&rcq,  10.)  See.  also,  treaty  be- 
een  France  and  Nicaragua.  April  11.  1859,  Art.  XII..  (7  Id.,  586.) 
'  These  provisions  have  been  extended  to  ships  of  whatever  nationality, 
cause  it  is  the  interest  of  each  nation  that  their  members  should  be 
ccored  in  distress,  without  reference  to  the  nationality  of  the  ship. 
*  Provisions  exempting  ships  of  either  nation  on  the  coasts  of  the  other, 
driven  into  ports  of  distress,  from  all  charges  except  these  of  pilotage, 
^ht-hoase  dues,  and  others  representing  the  compensation  of  private 
dustry,  provided  that  the  vessels  do  not  lade  or  unlade  cargo,  are  con- 
Lued  in  the  treaty  between  France  and  San  Salvador,  Jan.  2,  1858,  Art. 
IV.,  7  De  Clereq,  362. 

Somewhat  similar  provisions  as  to  freedom  from  charges  are  contained 
the  treaty  between  France  and  New  Granada,  May  15.  1856,  Art.  XV.. 
De  CUrcq,  102. 

A  declaration  relative  to  the  treatment  of  ships  driven  into  ports  of 
stress,  made  between  France  and  Hanover,  April  10, 1856.  (7  De  Clereq, 
i.)  provides,  that  such  ships  shall  be  exempt  from  dues  of  the  port  or  of 
kvigation.  if  the  necessity  is  real  and  evident,  and  if  the  ship  does  no 
isiness— discharge  of  cargo  merely  for  the  purpose  of  repairs,  not  being 
insidered  as  such— and  provided  that  the  ship  does  not  uifnecessarily 
roloDg  its  stay. 

Upon  the  same  conditions,  tbe  treaty  between  the  United  States  and 
he  Two  Sicilies,  October  1.  1855.  Art.  XVI..  (11  (T.  8.  8i(U.  at  X.,  639,) 
icures  to  foreign  ships  the  same  treatment  as  domestic  ships. 
The  doctrine  is  supported  also  by  the  opinion  of  the  United  States  At- 
»rDey-General,  in  the  case  of  The  Creole,  4  Opiniom  of  U.  8.  Attorney s- 
eneral,  p.  98  :  also,  in  Ca»ei  and  Opinums  of  ComtUvtional  Law,  by  Fw 
fth,  p.  400,  in  which  he  says :  The  principle  is.  that  if  a  vessel  be  driven 
y  stress  of  weather,  or  forced  by  vis  major,  or  in  short,  be  compelled  by 
ay  overruling  necessity  to  take  refuge  in  the  ports  of  another,  she  is  not 
>nsidered  as  subject  to  the  municipal  law  of  that  other,  so  far  as  con- 
irns  any  penalty,  prohibition,  tax.  or  incapacity  that  would  otherwise  be 
ncnrred  by  entering  the  ports,  provided  she  do  nothing  further  to  vio- 
ite  the  municipal  law  during  her  stay. 
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Notice  ofyyrecJc  to  consvZ  of  the  ship's  nation, 
346.  In  case  of  the  wreck,  stranding,  or  distress  of  a 
foreign  ship,  public  or  private,  on  the  coasts  of  any 
nation,  or  on  navigable  waters  within  its  jurisdictioD, 
if  the  nationality  of  the  ship  be  known,  the  lorn! 
authorities  must  immediately  notify  the  fact  to  thf 
consul  of  the  nation  to  which  the  ship  or  wreck  belongs. 
resident  within  the  district ;  or  if  there  be  none,  tht  n 
to  the  nearest  consul ;  or,  if  none,  to  the  secretary  of 
legation  of  such  nation,  who,  in  the  absence  of  the 
consul,  shall  have  the  powers  conferred  on  consuls  by 
this  Chapter. 

Tbis  and  the  three  foUowing  articles  are  suggested  bj  the  oooveiLtujD 
between  the  United  States  and 

Italy,     Feb.    8.  1868,  Art.  XV..  15  U.  8,  Stat,  at  L.,  {Tr.,)  185. 
France.  Feb.  38,  1853.    *'     XI..  10  Id.,  998. 
Treaty  of  navigation  between  France  and 

Sweden  and  Norway,  Feb.  14,  1865,  9  De  Clercq,  172. 
Treaty  of  commerce  and  nayigation  between  France  and 
The   Free  Citiee   of    Lu-) 
beck.  Bremen,  and  Ham-  V  Mar.  4, 1865,  Art       'SXl.,%D€(Hen^.  18T. 
burg,  ) 

Grand   Duchy  of   Meek-' 


lenburg  -  Schwerin — 
(extended  to  the)  Grand 
Dachy  of  Mecklenburg- 
Strelitz, 
Netherlands, 


June  9, 1866, 


XVIL.  9  /d,  295. 


July  7,  1865,    '  XXXVH.,  9  /A,  887. 


Power  of  consul  or  local  avihorities  over  wrecks. 
347.  The  consul  of  the  nation  to  which  the  e^hip  be- 
longs/ and  in  his  absence  and  until  his  arrival,  the 
local  authorities  may,  for  the  puryjosa  of  saving  the 
ship,  and  the  persons  and  property  on  board,  tak^ 
possession  of  it,  and,  if  it  be  a  priv  ate  ship,  may  for 
the  same  purpose  take  command  over  the  masteri  or 
other  person  having  charge  thereof- 
Suggested  by  the  British  Merchant  Shipping  A.ct,  17  k  18  Viei.,  c  104. 
Part  VIII.,  qualified  by  giving  the  consul  the  prior  rJjrlvt. 

*  The  consular  convention  between  France  and  Portugal,  July  11,  l^^. 
Art.  XIV.,  (9  2>«  6V^cg,502,)  which  contains  the  same  provbirm,a<tdi»  th&l 
In  case  of  doubt  respecting  the  nationality  of  die  ahip.  th»  caiw  of  tUe 
wreck  is  subject  to  the  exclusive  direction  of  tbe  local  authoriti^. 
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Interference  of  local  authorities  restricted. 

348.  When  the  consul  acts  in  the  cases  mentioned  in 
le  last  article,  the  local  authorities  shall  not  otherwise 
terfere  than  for  the  maintenance  of  order,  the  protec- 
3n  of  the  interests  of  the  salvors,  not  belonging  to 
e  crew,  and  to  carry  into  eflfect  the  rules  applicable 
I  the  entry  and  exportation  of  property  saved. 

Property  exempt  from  dvMes. 

349.  Property  saved,  or  landed  to  facilitate  repairs, 
not  subject  to  duty  or  custom-house  charges,  unless 
Imitted  or  intended  for  consumption  within  the  juris- 
ction  of  the  nation. 

[n  some  of  the  treatiee  cargo  landed  to  facilitate  repairs  is  to  be  sub- 
;t  to  the  same  charges  as  are  payable  by  members  of  the  nation  in  re- 
set of  its  domestic  vessels  in  like  cases. 

Local  charges  restricted. 

350.  The  intervention  of  the  local  authorities,  when 
jrmitted  under  this  Chapter,  cannot  give  rise  to  ex- 
mses  other  than  those  which  the  operations  of  quar- 
itine,*  salvage,  and  the  preservation  of  the  object 
rved,  occasion,  and  such  as  would  be  imposed,  in  the 
-se  of  domestic  ships,  under  like  circumstances. 

[Consular  conyention  between  France  and 

Austria,  Dec.  11,  1866,  Art.  XIV.,  9  De  Ol&req,  660. 
Freaty  between  the  United  States  and 

Pern,  July  26, 1851,  Art.  XVI.,  10  U.  8.  Stat,  at  X.,  938. 

Treaty  between  the  United  States  and 

The  Two  SiciMee,  Oct.  1,  1865,  Art.  XVH.,  11  U.  8.  BtcU,  at  X..  639 

Authorizing  sale  of  vyrecJced  propei^ty. 

351.  Incases  of  necessity,  in  the  absence  of  the  owner 
his  agent,  and  inability  reasonably  to  cominunicate 
th  him,  the  consul  may  authorize  the  repair  or  sale ' 
wrecked  or  damaged  property,  with  tlie  sanction  of 
e  proper  judicial  authorities  of  the  country,  but  not 
herwise.* 

In  reference  to  the  sale,  in  a  foreign  country,  of  a  ship  belonging:  to  a 
mber  of  the  consul's  nation,  the  consul  acts  for  the  purpose  of  subse- 
mtly  affording  the  relief  granted  by  law.  and  for  the  purpose  of  secur 
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ing  the  payment  of  any  extra  wages  to  seamen,  required  by  the  law  of 
Ins  nation.     UrUUd  States  Consular  ReffuUUions,  (5870 J  tT^  131 .  132. 

*  Bluntsehli,  Droit  Intern.  CodiJU,  %  264,  does  not  recognize  aucU  a  re- 
striction as  this. 

Perhaps,  however,  this  power  should  be  further  restricted.  C*f>mp»re 
the  terms  of  Article  890. 

Ancient  rule  of  wreck  abolished. 

352.  Any  property  cast  by  the  sea  upon  the  land/ 
or  floating,  or  sunken*  in  the  navigable  waters  within 
the  jurisdiction '  of  any  nation,  unless  voluntarily  or 
freely*  abandoned  by  the  owner,  witliout  intention  of 
recovering  it,*  may  be  reclaimed  by  him,  or  on  his  be- 
half, at  any  time  before  it  has  been  otherwise  disposed 
of,  pursuant  to  the  provisions  of  this  Chapter. 

*  2  Kent* /I  Commentaries,  821. 

*  A  canal  boat  sunk  in  a  navigable  river,  was  held  not  to  be  "  wrecked 
property,"  within  the  New  York  statute  concerning  Wrecked  Property, 
(1  Rev.  Stat.,  690,)  which  only  mentioned  things  ca^t  by  tkt^  sea  upon  the 
land.  Baker  v.  Hoag,  7  liew  York  (3  Selden)  Eep.,  555  ;  overruling  S.  C, 
3  Barbour's  Rep.,  203 ;  and  7  Id.,  113. 

*  The  provisions  of  the  New  York  statute  have  been  recently  erteaded 
to  things  cast  by  any  inland  lake  or  river  on  th**  land.  1  JV  Y.  Laws  of 
1869.  1187,  ch.  493. 

*  The  abandonment  will  not  divest  the  ownor  of  hb  right,  unless  it  w&b 
freely  as  well  as  voluntarily  made.  A  voluntary  abandonment,  under  the 
constraint  of  danger  or  distress,  may  mark  the  property  an  derelict,  and 
entitle  salvors  to  peculiar  compensation,  but  does  not  preclude  bis  cUim. 
AbbotVs  U.  S.  Courts,  vol.  1,  574. 

^  The  intent  to  abandon  may  be  inferred  from  a  great  lap^e  of  time, 
Bouvier's  Dictionary,  Tit.  "  Derelicts.'* 


Property  to  be  restored  to  owner, 

353.  The  property  mentioned  in  this  Chapter  must 
be  delivered  when  recovered,'  or,  if  sold,  the  proceeds 
thereof  must  be  paid  to  the  consul  of  the  owner's 
nation,'  on  claim  being  made  within  one  year.' 

'  Treaty  between  the  United  States  and  Peru,  July  36,  1851,  Art.  XVI., 
10  U.  S.  Stat,  at  L.,  933. 

»  Treaty  between  the  United  States  and  The  Two  Sicilie«,  Oct.  1,  1855, 
Art.  XVII.,  11  U.  8.  Stat,  at  L.,  689. 

*  A  year  (and  a  day)  ia  fixed  by  several  treaties.  8  U^  B^  Btai.  at  £^» 
42,  72. 


INTERNATIONAL    CODE. 


189 


Duty  of  nation  to  provide  for  care  of  wrecked  prop- 
ty. 

354.  It  is  the  duty  of  every  nation  to  provide  by  law 
r  the  protection  and  restoration  of  wrecked  property 
id  for  the  redress  or  pTinishinent  of  any  violation  of 
le  rights  of  owners  in  respect  thereto. 

rhe  pit>Ti8ion8  of  the  English  law  on  this  subject  are  in  17  &  18  Viet, 

104,  Part  VIII. 

Those  in  the  State  of  New  York  are  in  the  BepUed  Statutes,  yol.  1,  p. 

}. 

rhe  essential  points  covered  by  these  provisions  maj  be  briefly  stated 

follows: 

1.  Persons  having  wrecked  property,  who  do  not  deliver  it  to  the  own- 
or  the  proper  officer,  or  who  deface  marks  thereon,  or  disguise  its  ap- 

arance,  with  intent  to  conceal  its  identity,  or  who  deface,  destroy  or 
ppress  any  document  affecting  the  ownership ;  and  officers  and  aprents 
the  government  of  the  place,  who  detain  any  wrecked  property,  or 
proceeds,  after  the  expenses  and  salvage  have  been  ascertained  and 
idered,  or  who  are  guilty  of  fraud,  embezzlement,  or  extortion  in  re- 
rence  thereto,  are  punishable  criminally,  and  liable  to  an  action  by  the 
rson  wronged. 

2.  By  the  English  law,  plundering  and  damaging  wrecks  is  to  be  com- 
neated  for  by  the  inhabitants  of  the  district.     17  &  18  Vict.,  c.  104,  §  477. 

3.  Wrecked  property,  which  is  of  a  perishable  nature,  or  which  has 
en  kept  one  year  without  being  claimed,  may  be  sold  under  the  author- 
^  of  the  State,  and  the  proceeds,  after  paying  expenses  and  salvage,  if 
t  claimed  within  one  year  after  the  sale,  shall  accrue  to  the  treasury 
the  State,  or  to  the  persons  who  by  the  local  law  are  entitled  to  wreck 
und  at  the  place  in  question. 

Official  sales. 

355.  A  sale  of  wrecked  property  by  or  nnder  the 
inction  of  the  local  authorities,  pursuant  to  law, 
ansfers  the  title  absolutely  to  a  purchaser  in  good 
Lith. 

1  Pardone  on  Shipping  <&  Adm.,  78,  and  note. 

By  the  treaty  between  the  United  States  and  The  Two  Sicilies,  above 

ferred  to,  daims  upon  the  property  are  to  be  determined  by  the  local 

ibonals. 
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TITLE    X. 

DUTIES  OP  FOREIGNERS  TO  THE  NATION, 

Chapter  XXVIII.  Subjection  to  the  I&wb. 

XZIX.  avil  and  milituy  eerrice. 
XXXX.  Taxation. 


CHAPTER   XXVIIL 

SUBJECTION  TO  THE  LAWS. 
Abticlb  856.  Subjection  to  the  laws. 

Subjection  to  the  laws. 

356.  Except  as  otherwise  provided  bj  this  Codej  or 
by  special  compact,  foreigners  are  subject  to  the  con- 
stitution and  laws  of  the  country  wherein  they  are,  for 
the  time  being. 

Bluntsehli  (Droit  Int.  CodiJU,  %  888,)  in  stating  this  rule,  atida,  that  aU 
lowance  ought  to  be  made  for  the  fact  that  strange  ra  do  not  understand 
the  laws  as  well  as  citizens. 


CHAPTER    XXIX 

CIVIL  AND  MILITARY  SERVICK 


Article  857.  i^ivil  service. 

858.  Military  service. 

Civil  service. 

357.  Foreigners  are  exempt  from  all  offlrial  functions. 
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rreatj  between  Great  Britain  and 
Colombia,  Feb.  16.  1866,  Art.  XVI.,  j  "^^lxxTV.,  J^*'  ^^^' 
Italy,         Ang.    6,1868,     "     XV.,    /d.,  1864,  vol.  LXVL,  (86.) 
treaty  between  France  and 
The  Free  CHtiea  of    La-  ) 
beck,  Bremen  ft  Ham-  }>  Mar.     4,  1866,  Art.  U.,  9  De  (Jl&rcq,  189. 
burg,  ) 

Grand  Duchies  of  Meek-  ) 
lenburg.Schwerin  and}- June    9,1866,    '*     U.,   9/d.,296. 
Strelits,  ) 

Russia,  June  14, 1867,    "       I.,   7 /d.,  278. 

*he  English  Judicature  Commission  (Report  of  1869,)  recommend 
t  aliens  having  been  resident  ten  years  shall,  if  qualified,  be  liable  to 
jury  duty. 


Military  service. 

J58.  Foreigners  are  exempt  from  military  and  naval 

-vice,  except  in  the  case  of  necessity  for  the  purpose 

defending  the  place  where  they  are  from  brigands  or 

rages. 

Uunt^Mi,  Droit.  IfU&m,  CodiJU,  %  891.  •    .  ^ 

reedom  of  foreigners  from  compulsory  military  and  naval  service  is 
agnized  by  the  treaties  between  the  United  States  and 
Nicaragua.  June  21.  1867,  Art.  IX.,  16  U.S.  StcU.at  X.,  (2V.,)69. 


Dominican  Republic,Feb.    8.  1867, 
Paraguay,  Feb.    4,  1869, 

Venesuela,  Aug.  27,  1860, 

Two  Sicilies,  Oct.    1,  1866, 

reaties  between  France  and        * 


II.,  16  id.,  (TV..)  167. 
XI.,  12  id.,  1096. 
XL,  12 /d.,  1144. 
v.,  11  Id.,  689. 


June  14,  1867,  Art.  XL,  7  De  Clereq,  27a 


April  11,  1869, 
June  80,  1864. 


IV.,  7  id.,  686. 
IV..  9  Id.,  91. 

9  Id.,  872. 


June  9,  1866,    "    IL,  9 /d..  296. 


Russia, 

Nicaragua, 

Swiss  Confederation, 

(Extended  to  the)  French 
ColoDies. 

Grand  Duchy  of  Meek- 
lenburg-Scnwerin  (ex- 
tended to  the)  Grand 
Duchy  of  Mecklen- 
burg-Strelitz, 

""Br^n^^a^rHimbS;  (March  4. 1865."      U..  9  i3..  187. 

y  the  treaty  between  the  United  States  and  the  Swiss  Confederation. 
^  26.  1860.  Art.  IL.  (11  U.  8.  Stat,  at  L.,  687.)  the.  members  of  either 
ion  residing  in  the  other  are  free  from  personal  military  eervice,  but 
liable  to  the  pecuniary  or  material  contributions  chargeable  on  ex- 
>t  citizeDs. 
leffUr,  Droit  International^  §  62,  p.  126.    Papers  Relating  to  Foreign 
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Affair%,  1862,  p.  282.  Mr.  Stuart  to  Mr.  Lenard,  Sept.  e,  1863 :  "  The  ordlo 
**  ary  claim  for  exemption  of  alien  residents  from  militarj  sez^lce  doea  uoi 
"  extend  to  service  in  the  local  police  when  imposed  bj  the  municipal 
"  law,  or  in  companies  formed  exclusively  for  tht^  maiDtenance  of  inteni&l 
**  peace  and  order  and  for  the  protection  of  property." 


CHAPTER   XXX. 


TAXATION. 


Abtiglb  359.  Jurisdiction  to  tax. 

860.  Taxes  on  the  person. 

861.  Equality  of  taxes 

862.  Ck>rporation8. 
868.  Shipping. 

864.  Property  in  transit. 

865.  Debts,  and  evidences  of  debt. 

866.  Commercial  paper. 

867.  No  nation  to  tax  national  obligations  of  another 

Jurisdiction  to  tdx. 

359.  Subject  to  the  provisions  of  this  Chapter,  each 
nation  has  exclusive  power  to  impose  taxes : 

1.  Upon  all  property  within  its  jurisdiction,  whether 
movable  or  immovable ;  * 

2.  Upon  all  property  of  its  domiciled  residents,  and 
of  corporations  existing  by  virtue  of  its  laws,  which  ii* 
not  within  another  jurisdiction  ;  and, 

3.  Upon  the  exercise  of  any  vocation  within  itg  Juris- 
diction. 

*  Taxes  are  a  portion  that  each  individual  >(ives  of  hia  property  in  or- 
der  to  secure  the  perfect  enjoyment  of  the  reraaipder:  and  the  owner  of 
property  within  the  limits  of  any  State,  no  matter  whether  it  be  re»l  or 
personal,  and  no  matter  where  he  has  his  doniici],  mnc^e  he  is  entitled  in 
respect  to  it  to  the  protection  of  the  State,  is  liable  to  taxes  levied  by 
such  State.  Duer  t>.  Small,  7  American  La^  Remitter,  500  ■  and  m^ 
BlunUchli,  Droit  Intern.  Codifle,  %  377. 

There  are  authorities,  however,  to  the  codtrary,  on  the  gjound  that 
double  taxation,  which  this  rule  allows,  is  int^quitable.  People  ex  rtL 
Hoyt  V.  Commissioners  of  Taxes,  23  Ifeto  T&rk  Rep.,  234.  And  &e©  Report 
of  Wells  and  others,  Commissioners  on  local  tajotian  in  New  York.  (Qaf- 
per's  ed.,)  pp.  43,  44,  45. 
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Taxes  on  the  person. 

360.  Taxes  in  respect  to  the  person  can  only  be  im- 
Dsed  by  the  nation  in  which  the  person  is  domiciled. 

BhinUchli,  {Dr.  Int.  Cod. ,  %  876,)  qualifies  this  bj  adding  that  the  coun- 
f  of  origin  maj  leyy  certain  taxes  on  its  own  members  domiciled 
»road,  (for  example,  taxes  for  the  assistance  of  the  poor,)  bat  that  the 
ate  of  the  domicil  is  under  no  obligation  in  reference  to  the  collection 
ereof. 

Equality  qf  toLxes. 

361.  No  other  or  more  burdensome  taxes  can  be  im- 
osed  upon  foreigners,  whether  in  respect  to  person, 
roperty,  or  vocation,  than  on  the  members  of  the 
ation. 

Equality  of  taxes  is  secured  bj  a  number  of  treaties.    See 
Treaty  between  France  and 

Russia,  June    14,  1867,  Art.    I.,  7  Dtf  OUfrt^,  978. 

Peru.  March  9,  1861,  •  "  III.,  8  Id.,  196. 

Nicaragua,      AprU  11,  1869,     "    IV.,  7  Id.,  686. 
Treaty  between  the  United  Sutes  and 

Nicaragua,  June  21,  1867,  Art.  IX.,  16  V.  8.  SUU.  at  L.,  (TV.,)  69. 
BluntaehU,  in  stating  the  rule  on  this  point,  qualifies  it  by  adding  that 
le  State  may  demand  ^  sum  in  payment  for  the  privilege  of  sojourning 
1  the  country.    Treaty  proyisions  forbidding  such  burdens  are  now  so  ' 
»mmon  that  it  should  seem  advisable  to  discard  that  right. 
This  rule,  perhaps,  should  be  qualified  by  excepting  foreign  corpora- 
sns,  which  it  is  usual,  in  some  countries,  to  tax  more  heavily  than  do- 
estic  corporations. 

Corporations. 

362.  The  interests  of  owners  of  shares  in  the  capital 
f  a  corporation  are  taxable  as  the  personal  property 
f  such  owners. 

By  the  American  law,  the  property  of  the  corporation  is  distinguished 
om  the  interests  of  iu  shareholders,  for  the  purposes  of  taxation,  as 
ell  as  for  other  purposes. 

A  Bute  has  no  power  to  tax  the  interest  of  bonds,  (secured  in  this  case 
f  mortgage,)  given  by  a  railway  corporation,  and  binding  every  part  of 
le  road,,  when  the  road  lies  partially  in  another  State  ;  being  one  road 
imed  by  a  company  incorporated  by  the  two  States.  The  effect  of  allow, 
ig  such  tax  would  be  to  enable  each  State  to  tax  property  beyond  its 
frn  limits.  Railroad  Company  «.  Jackson,  7*  WaUae^t  U.  8.  8upreme 
onrt  Bep.,  262. 
18 
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UpoD  confliderations  Bomewhat  similar  to  thoee  referred  to«  it  may  be 
suggdsted  that  shares  in  a  corporation,  as  distingniflhed  from  the  prop- 
erty of  the  corporation,  should  not  be  taxable. 

Shipping. 

363.  Shipping  is  taxable  only  by  the  uation  whose 
character  it  bears. 

This  is  the  role  laid  down  in  Hays  o.  Pacific  Mail  Steamship  Co.,  17 
H<ma/rd*8  U.  8,  Sup,  Ot.  Rep,,  596,  as  applicable  at  least  so  long-  &^  tb« 
vessel  gains  no  sUtu  in  the  foreign  State. 

See  also  People  ex  rel.  Hoyt  o.  Ck>mmi8Bioners  of  Taxee,  23  Ifete  T^rk 
Bep.,  240 ;  and  Report  of  Welle  and  others,  Commlwoners  on  Local  T(t^ 
ation.    Harper's  ed.,  p.  45. 

Property  in  transit 

364.  Property  of  a  foreigner,  in  transit  between  dif- 
ferent jurisdictions,  whether  actually  in  motion  or 
awaiting  directions  or  means  of  transportation,  ia  only 
taxable  under  ordinary  revenue  laws  applicable  to  im- 
portation or  exportation. 

This  rale  appears  to  be  generally  recognized.  The  poirer  to  tax  prop- 
erty sent  into  a  State,  and  lying  there  awaiting  sale,  fteema  clear,  alt  bough 
the  policy  of  it  is  questioned.  Report  of  Wells,  and  others,  Commi^^Alou- 
ers,  on  Local  Taxation,  Harper's  ed.,  p.  45.  The  treaty  between  the 
United  States  and  Belgium,  1858,  Arts.  XII.  and  XFL,  (13  JJ.  S.  Stui,  at 
L.,  1046,)  provides  that  daring  the  period  allowed  by  law  for  the  waro- 
housing  of  goods,  no  duties,  other  than  those  of  vr&tch  and  storage,  shall 
be  levied  on  articles  brought  from  either  country  into  the  other,  while 
awaiting  transit,  re-exportation,  or  entry  for  consumption. 

And  articles,  the  transit  of  which  is  allowed  in  Belglunj,  att^  exempt 
from  transit  duty  there,  when  transportation  is  efieeted  on  Belgian  r&iU 
ways. 

Debts  and  evidences  of  debt. 

365.  Debts,  and  the  evidences  thereof,  due  from 
domiciled  residents  of  a  nation  to  another  nation,  or 
domiciled  residents  therein,  are  not  tstxable  m  either. 

Sound  political  economy  forbids  the  taxation  of  evidences  of  debt.  (See 
Report  of  WeUe,  and  others,  Com'rs,  on  Local  Ta^^aHon,  Harper's  ed.,  p, 
45.  They  are  instruments  of  commerce.  The  systems  of  EngUtid  a.nd 
France  are  understood  to  recognize  this  principle. 

It  is  for  each  nation  to  adopt  such  a  role  or  not,  for  Its  own  meiabers  ; 
but  in  an  international  point  of  view,  it  is  suggestt^d  that  this  ruli)  should 
be  observed.  It  leaves  all  tangible  property  to  be  taxed  according  to  Ui^ 
previous  rule. 
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Commercial  paper. 

366.  Negotiable  instruments  made  in  one  coontryf 
)  be  negotiated  or  paid  in  another,  are  not  taxable, 
jcept  by  stamp  duties  in  the  natipn  where  made/  and 
lat  where  transferred. 

*  This  rale  is  new. 

A  tax  on  the  businees  of  a  dealer  in  exchange  is  not  a  tax  on  bills  or 
mmeroe.  Nathan  o.  Louisiana,  8  Howard^sU,  8.  Sup,  Ot.  Rep.,  78.  By 
e  English  law,  foreign  bills  are  liable  to  stamp  duty,  when  paid,  in- 
rsed,  transferred,  or  otherwise  negotiated  within  the  United  E^ngdom. 
•iffin  «.  Weatherby,  Law  Bep.,  3  Qtie^n't  Bench,  758. 

No  nation  to  ta^  national  obligations  of  another. 

367.  ^o  nation  can  tax  the  national  obligations  of 
lother ;  nor  its  own  obligations,  except  in  the  hands 
:  its  own  members. 

This  nile  is  suggested  as  founded  in  comity,  and  one  that  will,  on  tht» 
lole,  be  equal  and  just  in  its  operation. 

The  report  of  WelU,  and  others,  Ck>m'rs,  on  LoetU  TaxaHan,  (Harper's  ed., 
66,)  states  that,  "England,  Austria  and  Italy  tax  the  non-resident 
Iders  of  their  national  debts  at  the  place  where  the  debt  is  held  to  have 
Bn  created  or  is  now  inscribed." 
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PART  III. 

UNIFORM     REGULATIONS     FOR     MUTUAL 
CONVENIENCE. 

TnXiB    XL  SHippmo. 
XXL  Imposts. 

XIIL  QUAAANTINB. 

XIV.  Railwatb. 
XV.  Tblbgbaphb. 
XVI.  Postal  Sebyiob. 
XVn.  Patkwts. 
XVIII.  TitAPB  Marks. 

XIX.   COFTRIGHTS. 

XX.  Monet. 

XXI.  Weights  ahd  Mbasubeb. 
XXII.  LoNGrruDB  and  Time. 

XXIII.  Sea  Signals. 

XXIV.  Bills  of  Exchange. 


GoMMXBOiAL  Regulations. — ^A  number  of  proYi&ions  affecting  com- 
meice  are  contained  in  the  preceding  Chapters  of  tMs  Book,  partlculai-ly 
in  Chapter  VI.,  on  Navigation  ;  in  Chapter  IX.,  coDcemiDg  Fisheries  : 
in  Chapter  XVIII.,  Section  II.,  entitled  the  EzTRABtTiOir  or  Desebtebs, 
and  in  Titles  IX.  and  X.,  relating  to  the  Duties  of  a  Nation  to  Foe* 
bignbbs,  and  the  Duties  of  Forbignbbs  to  the  Nation. 

Those  proTisions  are  there  placed,  becaose  they  definu  what  ar«  re^^ard 
ed  as  the  intrinsic  rights  of  nations,  or  are  propost^d  kb  modifjing  th^ 
absolute  rights  there  stated. 

The  proTisions  of  this  Part,  although  to  some  extent  cognate  to  those 
above  referred  to,  have  an  independent  character,  &a  a  ejnem.  of  regula- 
tions founded  not  so  much  on  questions  of  right  and  obligatioti,  as  on 
the  convenience  of  having  uniform  rules  for  the  f adlitation  of  eotniner' 
dal  and  social  intercourse  ;  and  thej  are,  tnerefore^  preoented  here.  In 
connection  with  others  originating  in  the  same  general  purpose. 
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TITLE    XI. 

SHippma. 

CflAFTMB      XXXI.  GeDeral  proviBions. 

XXXII.  Roles  of  navigation,  [law  of  the  road  at  sea.] 
XXXIII.  Ck>lli8ion. 
XXXIY.  Average. 
XXXV.  Salvage. 


CHAPTER    XXXI. 

GENERAL  PROVISIONa 

Abticlb  868.  Definition  of  "  ship." 

809.  "  Appurtenances"  defined. 

870.  Employment  of  ships. 

871.  Foreign  navif^ation. 

872.  Domestic  navigation. 

878.  Foreign  and  domestic  ships  distingoished. 

874.  Owner  for  the  voyage. 

875.  Registry,  enrollment  and  license. 

876.  Value  of  ship. 

876a.  Responsibility,  if  death  ensue  from  shipwreck. 
876b.  Presumption  of  negligence. 

Definition  0/ '' ship.'' 

368.  The  term  '^  ship,"  as  used  in  this  Code,  signifies 
ay  structure  fitted  for  navigation.  Every  kind  of 
dp  is  included  in  the  term  "  shipping." 

"  Appurtenances  "  defined. 

369.  The  term  '^  appurtenances,"  as  used  in  this 
ode,  in  respect  of  a  ship,  in(*lude8  all  things  belong- 
ig  to  the  owners,  which  are  on  board  of  the  ship,  or 
/tached  to  it,  and  are  connected  with  its  proper  use 
)T  the  objects  of  the  voyage  and  adventure  in  which 
le  ship  is  engaged. 

See  1  Parmm^  MofiCime  Law,  71. 

BmploT/merU  of  ships. 

370.  Ships  are  engaged  either  in  foreign  or  domestic 
avigation,  or  in  the  fisheries. 
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Foreign  navigation. 

371.  Ships  are  engaged  in  foreign  navigation,  when 
passing  to  or  from  a  foreign  country,  or  in  any  service 
connected  therewith. 

DoTTiestic  navigation. 

372.  Ships  are  engaged  in  domestic  navigation,  when 
passing,  for  carriage  or  traffic,  between  places  within 
che  same  nation,  or  in  any  service  within  the  nation, 
connected  therewith.'    . 

Receiving  or  discharging  part  of  a  foreign  cargo,  or 
of  foreign  passengers,  at  one  port,  and  another  part  of 
the  same  at  another  port,  is  not  domestic  navigation, 
as  here  defined.' 

*  This  will  include  both  the  coasting  trade  and  interaal  navigatioD. 
By  the  treaty  between  the  United  States  and  the  Netherlands,  Aag.  26, 

1852,  Art.  IV.,  (10  U.  8,  SUU,  at  LargB,  984,)  the  trade  from  island  to 
island  in  the  Eastern  Archipelago,  and  from  Atlantic  to  Pacific  ports  in 
the  United  States,  is  considered  as  coasting  trade. 

*  Convention  between  the  United  States  and 

^S^W?c.  t  ^*^-  ®'  ^^'^^  ^^'  ^"-  ^^  ^-  ^-  St(U.atJj..  (2V..)  167. 
Treaty  between  the  United  States  and 
Bolivia,  May  13, 1868,  Art.     III.,  13  U.  8,  8UU.  at  L„  1004, 

Venezuela.     Aug.  27, 1860,     "     VII.,  12  Id,,  1147. 
Two  SiciUes,  Oct.     1.  1856,     "    XIII.,  11  Id.,  647. 
Netherlands,  Aug.  26,  1852,     "       IV.,  10  Id.,  984. 

Foreign  and  domestic  ships  distinguisTied. 

373.  A  ship,  when  within  the.  limits  of  its  own  na- 
tion, is  called  a  domestic  ship ;  within  the  limits  of 
another  nation,  it  is  called  a  foreign  ship. 

In  the  United  States,  a  ship  is  called  domestic  or  foreign  in  any  Slate, 
according  as  it  belongs  to  that  State,  or  any  other.  In  this  Code,  these 
words  depend  on  nationality. 

Owner  for  the  voyage. 

374.  If  the  owner  of  a  ship  commits  its  possession ' 
and  navigation  to  another,  that  other,  and  not  the 
owner,  is  responsible  for  its  repairs  and  suppHes, 

'  As  a  general  rule,  the  party  that  maos  the  vti^Hsel  J  a  comsidflred  as  iq 
possession.  Palmer  «.  Oracle,  4  Washington's  U.  S.  €Hrc.  iJt.  E6p.,  110;  Mar- 
cardieru.  Chesapeake  Ins.  Co., SCranch'sU.  8. 8up.  Ct.Bep.,  3U;  Tli©  Scb^VoU 
unteer,  1  Sumner's  U.  8.  Cire.  Ct.Bep.,  551 ;  Logs  of  Mahogaaj,^  Xd.,  58&, 
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Registry y  enrollmenty  and  license. 

375.  The  registry,  enrollment,  and  license  of  ships 
are  regulated,  in  each  nation,  by  its  own  laws.  The 
national  character  of  shipping  is  defined  by  Chapter 
XX. 

3  Kent*8  Cammen,,  183 ;  Hesketh  «.  Steyens,?  Barbour^s  {N.  T.)  Rep.,  488. 

Value  of  ship. 

376.  The  value  of  a  ship,  when  not  fixed  or  ascer- 
tained by  agreement  of  the  parties,  is  her  value  for 
sale  at  the  port  to  which  she  belongs,  less  the  expense 
of  returning  her  there,  including  insurance. 

For  a  discussion  as  to  the  tests  of  value  of  a  ship,  see  TranaacHons  of 
National  AasaeiatiUm  for  Promotion  of  Social  Seienee,  1863,  p.  875. 

376a.  In  every  case  of  shipwreck,  by  collision  or 
other  cause,  if  death  is  the  result,  the  legal  represen- 
tative of  the  person  deceased  shall  be  entitled  to  com- 
pensation for  all  losses  occasioned  by  such  death. 

Conformable  to  late  statutes  in  America  and  England. 

376b.  In  every  case  of  shipwreck,  from  any  cause 
other  than  collision,  the  owner  of  the  ship  shall  be 
presumed  in  fault,  and  held  liable  to  all  persons  ag- 
grieved, for  any  loss  thereby ;  but  such  presumption 
may  be  rebutted  by  proof,  that  so  far  as  he  had  the 
means  of  knowing  or  controlling  the  construction, 
equipment  or  navigation  of  the  ship,  he  had  used  due 
diligence  to  guard  against  the  disaster. 

New. 


CHAPTER  XXXII. 


BULBS  OP  NAVIGATION,  [LAW  OP  THE  ROAD  AT  SEA.] 

The  provisions  of  tliis  Chapter  are  those  issaed  in  pursnance  of  the 
Britiah  Morehant  Shipping  Act,  1862,  Table  e,  §  25,  made  applicable,  bj 
consent  of  the  nations,  to  the  ships  of  the  following  countries,  whether 
within  British  Jurisdiction  or  not.    British  Order  in  OoumH,  Julj  80, 1868. 

Austria.  Chili.  Greece. 

Argentine  Republic.  Denmark  Proper.  Hamburg. 

Belgium.  Equator,Republlcofthe.  Hanover. 

Brasil.  France.  Hawaiian  Islands. 

Bremen.  Great  Britain.  Hayti. 
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Peru. 

Si^eden. 

Portagal. 

Turkey. 

Prauia. 

United  States,  sea-foin 

Roman  States. 

eliipfl. 

Russia. 

ITDited  SUtes,  Inland 

Schleewig. 

waters. 

Spain. 

Urugii»y, 

Italy. 

Lubeck. 

Mecklenburg-Schwerin. 

Morocco. 

Nfftherlands. 

Norway. 

Oldenburg. 

Abticlb  877.  Law  of  the  road  at  sea. 
Rule  1.  Steam  and  sail. 
2.  Night-lights. 

8.  Lights  for  sea-going  steamshipa. 
4.  Lights  for  steam-tugs. 
6.  Lights  for  sailing  ships 

6.  Exceptional  lights  for  smaJL  sailing  ships. 

7.  Lights  for  ships  at  anchor. 

8.  Lights  for  pilot  vessels. 

9.  Lights  for  fishing  vessels  and  boats. 

10.  Fog-signals. 

11.  Two  sailing  ships,  or  two  ships   aadnr 

meeting. 

12.  Two  sailing  ships  crossing. 

14.  Two  ships  under  steam  cross Idg. 

15.  Sailing  ship  and  ship  under  steam. 

16.  Ships  under  steam  to  slacken  speed. 

17.  Ships  overtaking  other  ships. 

18.  Construction  of  preceding  rales. 

19.  Proviso  to  save  special  cases, 

20.  No  ship  under  any  circumstanoes  to  neglect  proper 
precautions. 

878.  Duty  of  succor. 


Law  of  the  road  at  sea. 

377.  The  following  rules  of  navigation  constitute  the 
law  of  the  road  at  sea : 

In  addition  to  which,  all  rules  concerning  the  lights 
or  signals  to  be  carried  by  ships  navigating  the  waters 
of  any  harbor,  river,  or  other  inland  water,  or  concern- 
ing the  measures  for  avoiding  coUiaion,  to  be  taken  by 
such  ships,  which  have  been,  or  may  hereafter  be,  made 
by  or  under  the  authority  of  any  local  law,  shaE  be 
and  continue  of  full  force  and  effect  in  respect  to  do- 
mestic ships  in  all  cases,  and  in  respect  to  foreign 
ships  having  notice  of  such  rules  ;  but  foreign  ships, 
which  are  not  shown  to  have  had  notice  thereof,  are  not 
bound  thereby. 
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Merchant  Shipping  Act  of  1854,  §  31 ;  modified  by  inserting  the  ex- 
iption  of  foreign  ships  without  notice. 

The  local  regulations  of  a  harbor  have  been  held  by  the  Americaxh 
urts  not  to  be  applicable  in  questions  of  collision, as  against  foreign  ships 
gaged  in  general  commerce.  Such  a  ship  carrying  the  light  required 
the  admiralty  rules,  is  not  in  fault  for  not  showing  a  different  one  re- 
ired  by  local  law.  The  New  York  «.  Rea,  18  ffaioard's  U.  8,  Sup.  Ct. 
^. ,  228 ;  Snow  v.  Hill,  20  Id.,  548.  But  see,  also.  The  James  Gray  v.  The 
hn  Frazer,  21  Id.,  184;  The  E.  C.  Scranton,  8  Blatehfard^s  U.  S.  Virc, 
.  Sep.,  50 ;  Smith  o.  Ck>ndTy,  1  Moward*s  U.  S.  Sup.  Ot.  Rep,,  28.  And 
mpare  Article  60,  concerning  restriotions  on  the  light  of  navigation. 

Steara  and  sail. 

Rale  1.  In  the  following  rules,  every  steamer  which 
under  sail  and  not  under  steam,  is  to  be  considered 
sailing  ship ;  and  every  steamer,  which  is  under 
eam,  whether  under  sail  or  not,  is  to  be  considered  a 
lip  under  steam. 
Article  1  of  BriMi  BeguUxHam,  1868. 

NigM  lights. 

Rule  2.  The  lights  mentioned  in  the  following  rulesy 
ambered  3,  4,  5,  6,  7,  8  and  9,  and  no  others,  must  be 
irried  in  all  weathers,  from  sunset  to  sunrise. 

Article  2  of  BritUh  BegulaUaru.  The  meaning  is  that  the  lights  shall 
fairly  vMNtf.  See  Nymph  of  Chester,  MoWt  Bide  of  the  Boad  at  Sea, 
84. 

Lights  far  sea-going  steamships. 

Rule  3.     Sea-going  steamships,  when  under  way,' 

ust  carry: 

1.  At  the  foremast  head,'  a  bright  white  light,  so 

instructed  as  to  show  an  uniform  and  unbroken  light 

-^er  an  arc  of  the  horizon  of  twenty  points  of  the  com- 

iss,  80  fixed  as  to  throw  the  light  ten  points  on  each 

ie  of  the  ship,  viz.,  from  right  ahead  to  two  points 

)aft  the  beam  on  either  side,  and  of  such  a  character 

\  to  be  visible  on  a  dark  night,  with  a  clear  atmos- 

lere,  at  a  distance  of  at  least  five  miles  ; 

2.  On  the  starboard  side,  a  green  light,  so  construct- 
L  as  to  show  an  uniform  and  unbroken  light  over  an 
'c  of  the  horizon  of  ten  points  of  the  compass,  so 
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fixed  as  to  throw  the  light  from  right  ahead  to  two  points 
abaft  the  beam  on  the  starboard  side,  and  of  such  a 
character  as  to  be  visible "  on  a  dark  night,  with  a  clear 
atmosphere,  at  a  distance  of  at  least  two  miles  ; 

3.  On  the  port  side,  a  red  light,  so  constructed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the 
horizon  of  ten  points  of  the  compass,  so  fixed  as  to 
throw  the  light  from  right  ahead  to  two  points  abaft 

>'  n  the  beam  on  the  port  side,  and  of  such  a  character  as 

'  to  be  visible "  on  a  dark  night,  with  a  clear  atmosphere 

at  a  distance  of  at  least  two  miles  ; 

4.  These  green  and  red  side  lights  *  must  be  fitted 
with  inboard  screens,  projecting  at  least  three  feet  for- 
ward from  the  light,  so  as  to  prevent  these  lights  from 
being  seen  across  the  bow. 

Article  8  of  British  JReffulationa.  See  The  Loaisa  o.  The  City  of  Paris, 
ffolVs  Rule  of  the  Road,  p.  16. 

'  A  vessel  with  her  anchor  down,  but  not  actaallj  holden  by  and  under 
the  control  ^of  it,  Is  **  under  u>ayr  within  the  meaning  of  the  Admiralty 
regulation,  (1858,)  and  is  bound  to  exhibit  colored  lights.  The  Eek;  The 
Gitana,  Law  Rep.,  2  Adm.  d  ICoe.,  850. 

A  vessel  driven  from  her  anchor  by  a  gale  of  wind,  and  setting  sail  to 
get  out  to  sea,  is,  even  if  wholly  unmanageable,  "  under  toay"  within  the 
meaning  of  the  Admiralty  regulation,  (1858,)  and  is  bound  to  exhibit 
colored  lights ;  and  an  omission  to  exhibit  them  is  negligence.  George 
Arkle,  Lushington's  Rep.,  882. 

'  It  has  been  proposed  that  there  be  added  after  "  foremast  head/'  the 

words, "  or  below  the  foreyard,  where  it  can  be  beat  seen."    Jenkins*  Rule 

^  cf  the  Road  at  Sea,  p,  as. 

1 ,,  *  The  lights  must  be  so  placed  as  to  be  visible  to  an  approaching  vessel 

1 1  on  that  side. 

'I 
,  ; ;  Lamps  duly  screened  and  fixed  on  stands  secured  to  the  paul-bitts  of 

<  :|  J  the  windlass,  are  not  placed  in  a  proper  position,  as  required  by  the  regn- 

i  )  lations  of  1868,  respecting  lights.    The  Gustav ;  The  New  Ed,  9  Xatr 

Times  Rep.,  (N,  8.,)  547. 
*  The  insertion  of  the  words  "  shall  be  carried,"  after  "  red  side  ligrbta," 

has  been  proposed.    Jenkins*  Rule  of  the  Road  at  8ea,  "p.  fiS. 

Lights/or  steam-tugs. 

Rule  4.     Steamers,  when  towing  other  shipa,  mtisil 

carry  two  bright  white  masthead  lights  vertically,  in 

j  addition  to  their  side  lights,  so  as  to  distinguish  thetn 

I'  from  other  steamers.     Each  of  these  masthead  ligrlits 
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lUst  be  of  the  same  construction  and  character  as  the 
lasthead  lights  which  other  steamers  are  required  to 
irry. 

Article  4  of  BrUith  BegvioHons, 

lAgMsfor  sailing  ships. 

Rule  6.  Sailing  ships  under  way,  or  being  towed, 
lust  carry  the  same  lights  as  steamers  under  way, 
ith  the  exception  of  the  white  masthead  lights,  which 
ley  must  never  carrj. 

Article 5 of  ihv^  Brituh Eegnlatwns. 

A  proposed  modification  printed  in  JerUci'M*  RiUs  of  the  Boad  at  Sea, 
.  69,)  would  8ubatitLit«  the  following  for  the  ab6ve  : 
'*  Sailing  iihjpa  under  weigh,  or  being  towed,  shall  carry  pide  lightn 
ily,  namelj,  a  green  light  on  the  starboard  aide,  and  a  red  light  on  the 
^rt  side,  (of  the  pame  charactet,  Jiod  in  the  same  relative  position,  and 
re^nt^d  similar  to  thoae  of  stpamt^rp,  as  in  Article  8.)  ** 
"  If  a  sailing  ship  is  not  astern  of  the  towing  steamer,  but  is  lashed 
r>ng^iide  of  her,  or  has  one  on  either  side  of  her,  then  she  shall  carry  a 
ight  white  light  at  the  foremast  head,  or  below  the  foreyard,  (where  it 
n  be  best  seen,)  in  addition  to  the  two  side  lights,  and  the  steamers 
all  carry  none."" 

'  Lights  cutem.  Any  vessel  seeing  the  lights  of  another  coming  up 
tern  of  her.  shaU  exhibit  or  wave  a  light  at  the  stern  until  snch  vessel 
18  passed." 

Exceptional  ligTiisfor  small  sailing  ships. 
Rule  6.  Whenever,  as  in  the  case  of  small  ships 
iiring  bad  weather,  the  green  and  red  lights  cannot  be 
Ked,  these  lights  must  be  kept  on  deck,  on  their  re- 
)ective  sides  of  the  ship,  ready  for  instant  exhibition, 
id,  on  the  approach  of  or  to  other  vessels,  must  be 
chibited  on  their  respective  sides  in  sufficient  time  to 
revent  collision,  in  such  manner  as  to  make  them 
ost  visible,  and  so  that  the  green  light  shall  not  be 
«n  on  the  port  side,  nor  the  red  light  on  the  star- 
)ard  side. 

To  make  the  use  of  these  porta^ble  lights  more  cer- 
in  and  easy,  the  lanterns  containing  them  must  each 
)  painted  on  the  outside  with  the  color  of  the  light 
ey  respectively  contain,  and  must  be  provided  with 
itable  screens. 

Article  <$  of  Britieh  BegtUationi,  as  amended,  1868. 
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LigMsfor  sMps  at  anchor. 

Rule  7.  Ships,  whether  steamers  or  sailing  ships, 
when  at  anchor  in  roadsteads  or  fairways,  must '  ex- 
hibit, where  it  can  best  be  seen,  but  at  a  height  not  ex- 
ceeding twenty  feet  above  the  hull,  a  white  light,'  in  n 
globular  lantern  of  eight  inches  in  diameter,  and  so  con- 
structed as  to  show  a  clear,  uniform  and  unbroken 
light,  visible  all  round  the  horizon,  and  at  a  distance  of 
at  least  one  mile. 

Article  7  of  BriXiOi,  Regulationi, 

*  By  Order  in  Coancil  of  January,  1868,  the  words  *'  betwet»n  eunaet  and 
Banrise/'  were  omitted  here. 

*  It  has  been  proposed  to  substitute  the  words,  ''  a  bright  white  light 
only,"  for  the  words  '*  a  white  light,"  after  "  hull/*  Jenkin^  RuU  of  thi 
Road  at  Sea,  p.  70. 

Lights  for  pilot  vessels. 

Rule  8.  Sailing  pilot  vessels  must  not  carrj  any  of 
the  lights  required  for  other  sailing  vessels,  except  the 
side  lights,  but  must  carry  a  bright  white  light  at  the 
masthead,  visible  all  round  the  horizonj  and  must  also 
exhibit  a  flare-up  light  every  fifteen  minutes. 

Article  8  of  British  Begulations,  changed  so  as  to  include  aide  lights. 

Proposed  alterations  suggest  that  the  range  and  intensitj  of  the 
lights,  and  a  fixed  relative  position  for  the  side  lights,  should  be  deter* 
mined.    Jenkins'  Bule  of  the  Road  at  Sea,  p.  72. 

Lights  for  ^fishing  vessels  and  boats. 

Rule  9.  Open  fishing  boats  and  other  open  boats 
are  not  required  to  carry  the  side  lights  required  for 
other  vessels ;  but  if  they  do  not  carry  such  lights, 
they  must  carry  a  lantern  having  a  green  slide  on  the 
one  side  and  a  red  slide  on  the  other  side  ;  and  on  the 
approach  of  or  to  other  vessels,  such  lantern  must  be 
exhibited  in  sufficient  time  to  prevent  collision,  so  that 
the  green  light  shall  not  be  seen  on  the  port  side^  nor 
the  red  light  on  the  starboard  side. 

Fishing  vessels  and  open  boats,  when  at  anchor,  or 
attached  to  their  nets,  and  stationary,  must  exhibit  a 
bright  white  light. 

Fishing  vessels  and  open  boats  shall,  however,  not 


r 


INTERNATIONAL    CODE. 


205 


prevented  from  using  a  flare-up  light  in  addition,  if 
isidered  expedient. 

Ttide  9  of  BrUish  BegvkOiaM. 

Fog-Hgnals. 

lule  10.    Whenever  there  is  fog,  whether  by  day 

night,  the  fog-signals  ^^soribed  below  must  be  car- 

d  and  used,  and  must  be  sounded  at  least  every  five 

DUtes,  viz.  : 

..  Steamers  under  way  must  use  a  steam-whistle, 

iced  before  the  funnel,  not  less  than  eight  feet  from 

\  deck ; 

I.  Sailing  ships  under  way  must  use  a  fog-horn ; 

\.  Steamers  and  sailing  ships,  when  not  under  way, 

ist  use  a  bell. 

rtide  10  of  BrUish  BegtUaUont, 

PuDo  sailing  shipSy  or  two  ships  vmder  stecrni^  meet- 
h 

lule  11.*  If  two  sailing  ships,  or  two  ships  under 
am,  are  meeting,  end  on,  or  nearly  end  on,  in  such 
nner  as  to  involve  risk  of  collision,  the  helms  of 
;h  must  be  put  to  port,  so  that  each  may  pass  on 
\  port  side  of  the  other.* 

?his  rule  only  applies "  to  cases  where  ships  are  meet- 
;  end  on,  or  nearly  end  on,  in  such  a  manner  as  to 
olve  risk  of  collision,  and  does  not  apply  to  two 
ps  which  must,  if  both  keep  on  their  respective 
irses,  pass  clear  of  each  other. 
Hie  only  cases  in  which  it  applies,  are  when  each  of 
\  two  ships  is  end  on,  or  nearly  end  on,  to  the  other : 
other  words,  to  cases  in  which,  by  day,  each  ship 
s  the  masts  of  the  other  in  a  line,  or  nearly  in  a  line, 
;h  her  own,  aid,  by  night,  to  cases  in  which  each 
p  is  in  such  a  position  as  to  see  both  the  side  lights 
the  other.  It  does  not  apply,  by  day,  to  cases  in 
ich  a  ship  sees  another  ahead  crossing  her  own 
irse  ;  or,  by  night,-  to  cases  where  the  red  light  of 
3  ship  is  opposed  to  the  red  light  of  the  other ;  or, 
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'  The  words  "  ihall  starboard  and  stop,  and  reverse  If  oeeeflsary,"  btTe 
been  proposed  to  be  substitated  for  "  shall  keep  oat  of  the  way  of  the 
other."    Jenkin$*  Mule  of  the  Road  at  Sea,  p.  7^ 

Sailing  ship  and  ship  under  steam. 

Rule  15.  If  two  ships,  one  of  which  is  a  sailing  ship, 
tknd  the  other  a  steamer,  are  pxoceeding  in  such  direc- 
tions as  to  involve  risk  of  collisionj  the  steamer  mnst 
keep  out  of  the  way  of  the  sailing  ship. 

Article  15  of  BrUUh  BegtUatiani, 

It  has  been  proposed  to  substitute  the  foUowiug  in  place  of  this  rule : 
*"  A  steamship  shall  keep  out  of  the  way  of  a  Bailing  ship/'  Jenkim' 
Bule  of  the  Boad  at  Sea,  p.  78. 

The  American  rule  permits  a  steamer  to  go  eUher  to  the  rtght  or  the 
left  of  a  sailing  ship,  which  has  the  wind  free.  The  Osprey,  Spraguit 
Deeieione,  245  ;  Steamer  Oregon  «.  Rocca,  18  Hmoard'i  U.  S.  Supreme  Ct 
Bep.,  670. 

The  English  statute  rule  requires  her  to  go  to  the  right  17  &^  IS  Via., 
«.  104,  §  296. 

The  principle  upon  which  the  steamship  is  liable,  eren  though  the  saih 
ing  ship  is  culpable,  is  laid  down  in  Inman  «.  Heck;  The  Cxiy  of  Ant- 
werp, and  The  Friedrich,87  Law  Jour.  Adm.,  S5 ;  2  Laa  Eep,,  P.  €.,  25. 

Ships  under  steam  to  slacken  speed. 

Rule  16.  Every  steamer,  when  approaching  another 
fihip,  so  as  to  involve  risk  of  collision,  mnst  slacken 
her  speed,  or,  if  necessary,  stop  and  reverse,  and,' 
•every  steamer,  when  in  a  fog,  mnst  go  at  a  moderate 
rate  of  speed. 

Article  16  of  British  BegtUatione. 

*  Alterations  proposed  omit  aU  hut  the  last  dauia.  JerJsini  Bide  of  the 
Boad  at  Sea,  p.  78. 

Ships  aoertdking  other  ships. 

Rule  17.  Every  ship  overtaking  another,  must  keep 
out  of  her  way. 

From  Article  17  of  BriHeh  BeguUUiom, 

Construction  of  preceding  rules. 

Rule  18.  Where,  by  the  rules  of  navigation  con- 
tained in  this  Code,  one  of  two  ships  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course,  subject  to  tha 
qualifications  contained  in  the  next  rule. 

Article  18  of  British  BegtUatu/ns. 
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Proviso  to  save  special  cases. 

Rule  19.  In  applying  the  rules  of  navigation  con- 
lined  in  this  Code,  due  regard  must  be  had  to  all 
angers  of  navigation,  and  to  any  special  circumstan- 
3S  which  may  exist  in  a  particular  case,  rendering  a 
eparture  from  the  rules  necessary,  in  order  to  avoid 
nmediate  danger. 

Article  19  of  BrUM  MegtUatiana. 

If  a  ship  bound  to  keep  her  course  under  the  18th  sailing  rule  of  1868, 
stifles  her  departure  from  that  rule  under  the  19th  rule,  she  takes  upon 
jrself  the  obligation  of  showing  not  only  that  her  departure  was,  at  the 
ne  it  took  place,  necessary,  in  order  to  avoid  immediate  danger,  but  also 
at  the  course  adopted  bj  her  was  reasonably  calculated  to  avoid  that 
LDger.  The  Agra  and  Elizabeth  Jenkins,  Law  Bep.,  1  P.  C,  501;  citing 
oU,  Rule  of  the  Boad,  p.  101 ;  The  George  Pean  v.  The  Ck)n8titution, 
Imiralty  Court,  1  Feb.,  18G5 ;  the  Planet  o.  The  Aura,  Admiralty  Court, 
Dec.,  1865. 

A  departure  from  a  rule  or  usage  is  not  only  justified  when  a  compliance 
Duld  be  dangerous  from  special  circumstances,  but  becomes  a  i>o8itive 
ity  when  such  compliance  would  endanger  or  injure  another  vessel,  and 
en  a  compliance  with  the  rule  or  usage  would  be  no  excuse.  Allen  e. 
ackay,  8prague*»  Deeinone,  219;  The  Vanderbilt,  Abbotfs  Adm.  Bep., 
il ;  The  Friends,  1  W.  Bobinsan's  Bep. ,  478;  The  Commerce,  8  Id.,  287;  The 
eamer  Oregon  o.  Rocca,  18  Howards  U.  8.  Sup.  Ct.  Bep.,  672 ;  Crockett 
Newtown,  Id.,5&S;  2  Parions  an  CarUraete,  818. 

iTo  ship  under  any  circumstances  to  neglect  proper 
recautions. 

Rule  20.  Nothing  in  the  rules  of  navigation  contained 
1  this  Code  shall  exonerate  any  ship,  or  the  owner, 
laster,  or  crew  thereof,  from  the  consequences  of  any 
eglect  to  carry  lights  or  signals,  or  to  keep  a  proper 
>okout,  or  of  the  neglect  of  any  precaution  which  may 
e  required  by  the  ordinary  practice  of  seamen,  or  by 
iie  special  circumstances  of  the  case. 

Article  20  of  BrUiUh  BegtUationa. 

Alterations  proposed  {Jenkimt  Bule  of  the  Boad  at  Sea,  p.  74,)  omit  this 

id  the  two  preceding  rules,  and  substitute  the  following: 

"  Every  steamship  must  cArry  a  compass  on  the  bridge." 

Zhdy  of  succor. 

378.  It  is  the  duty  of  all  persons  on  the  high  seas 

>   render  assistance  to  ships  or  persons  in  distress, 
14 
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whether  from  collision  or  otherwise,  so  far  as  it  can  be 
done  with  reasonable  safety  to  themselves. 

The  Germania,  21  Law  Times  Rep.,  (N.  8.,)  44. 

By  25  &  26  Viet.,  c.  fiS,  s.  8d,  in  case  of  collision  between  two  shipe,  it 
is  the  dutj  of  "the  person  in  charge  "  of  each  ship  to  render  assistance 
to  the  other ;  and,  in  case  he  fails  to  do  so,  without  reasonable  excuse,  the 
collision  shall,  in  absence  of  proof  to  the  contnuy.  be  deemed  to  have 
been  caused  bj  his  wrongful  act. 

This  principle  was  applied  in  The  Queen  of  the  Orwell,  7  Law  Timet, 
{N.  A,)  889;  11  Weekly  Hep.,  499. 

The  "  person  in  charge,"  intended  bj  that  section,  is  the  master.  The 
Queen ;  The  Lord  John  Russell.  Law  Rep.,  2  Adm.  d  Bee.,  854. 


CHAPTER    XXXIII. 

COLLISION. 

These  rules  are  chieflj  from  the  Civil  Code,  reported  for  New  York,  p 
115,  and  the  German  General  Mercantile  Law.  For  a  discussion  on  the 
liability  for  collision  at  sea,  see  The  Traneactione  of  the  British  National 
Association  for  Promotion  of  Social  Sdenee,  1859,  p.  216. 


Abticie  879.  Loss,  how  apportioned. 

880.  Faults  of  navigation. 

881.  Who  liable. 

882.  Personal  liability  of  wrong-doer. 
888.  Compulsory  pilotage. 

883a.  Colliding  ships  to  help  each  other. 

LosSj  how  apportioned. 

379.  Losses  caused  to  ship,  freight,*  or  freightage,  by 
any*  collision  of  two  or  more  ships,*  are  to  be  borne 
as  follows : 

1.  If  either  party  was  exclusively  in  fault,  he  must 
bear  his  own  loss,  and  compensate  the  other  for  any 
loss  he  has  sustained  ; ' 

2.  If  either  was  in  fault,  the  loss  must  be  borne  by 
him  on  whom  it  falls  : ' 

3.  If  both  were  in  fault,  the  loss  is  to  be  equallj  di- 
vided,* unless  it  appears  that  there  was  a  great  dis- 
parity in  fault,  in  which  case  the  loss  must  be  equitably 
apportioned;  or,  unless  it  appears  llmt   butli  jmrliif^ 
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re  willfully  in  fault,  in  which  case  the  loss  must  be 
rne  by  him  on  whom  it  falls  ; '  or, 
L  If  it  cannpt  be  ascertained  where  the  fault  lies, 
B  loss  must  be  equally  divided." 

The  Narragansett,  Olcott,  246  ;  Allen  v.  Mackaj,  8pragu6*B  Decisions, 
The  word   ''  freight  "  is  used  to  designate  whatever  is  borne,  as 
St  likely  to  avoid  the  use  of  the  same  word  in  two  penses,  freight  be- 
in  frequent  use  for  the  thing  carried,  as  well  as  for  the  price  of  car- 

re. 

These  are  applicable,  whether  one  or  both  of  the  ships  are  sailing, 
ting,  anchored,  or  fastened  to  the  shore.  Oerman  Mercantile  Law,%  738. 
The  owner  of  a  vessel  solelj  in  fault  is  answerable  for  damages 
sed  bj  a  second  vessel  being  driven  bj  the  collision  against  a  third. 
^m.  Mere.  Law,  §  741. 

The  Scioto,  Daveis'  Hep.,  359  ;  The  Woodrop-Sims,  2  Dods.,  83  ;  The 
tpho,  9  Jurist,  560 ;  Reeves  v.  The  Constitution,  CHlpin's  Rep.,  579. 
lere  repairs  are  practicable,  the  damages  awarded  must  be  sufficient 
"estore  the  injured  vessel  to  the  condition  in  which  she  was  before  the 
iaion,  without  anj  deduction  from  new  for  old.  The  Baltimore,  8 
lUaee's  U.  8.  JSup.  Ct.  Sep.,  877. 

The  Woodrop-Sims,  supra;  Stainbackt).  Rae,  1^  Ho  ward' a  U.  S.  Sup. 
Rep.,  632  ;  The  Itinerant,  2  W.  Robinson's  Hep.,  286  ;  The  Celt,  3  Ha-^- 
'd's  Adm.,  328,  note.  An  inevitable  accident  is  defined  in  The  Virgil, 
lobinson's  Rep.,  201),  to  be,  "  that  which  the  party  charged  with  the 
ffense  could  not  possibly  prevent  by  the  exercise  of  ordinary  care,cau- 
on,  and  maritime  skill."  The  Uhla,  19  Law  Times  Rep.,  (If.  8.,)  89. 
This  is  the  rule  in  admiralty  courts.  Cushing  v.  The  John  Fraser,  21 
ward^s  U.  8.  8up.  Ct.  JB«p.,184;  Rogers  tJ.  The  St.  Charles,  19  Id.,  108  ; 
e  Catherine  v.  Dickinson,  17  Id.,  177  ;  Vaux  t.  Sheflfer,  8  Moore's  Privy 
incil  Rep.,  75.  It  is  otherwise  at  common  law.  Dorrell  v.  Gen.  St.  N. 
,  5  mis  di  Blackburn's  Rep.,  195  ;  Gen.  St.  N.  Co.  t?.  Mann,  14  Common 
nch  Rep.,  127.  See  Barnes  v.  Cole  ;  21  WendeWs  (New  York)  Rep.,  188. 
In  this  case,  the  court  will  not  interfere  in  favor  of  either  party, 
irgis  tj.  Clough,  21  Howard's  U.  8.  8up.  Ct.  Rep.,  451. 
The  Scioto,  Dateis'  Rep,,  359  ;  The  Catherine  of  Dover,  2  Haggard's 
m.,  145 ;  Lucas  v.  The  Swann,  6  McLean's  U.  8.  Oire.  Ct.  Rep.,  282  ; 
e  Nautilus,  Ware's  Rep.,  529. 


/  aidts  of  navigation, 

380.  Collisions  caused  by  the  want  of  compliance, 
the  part  of  any  ship,  with  the  rules  of  Chapter 
SXII.,  on  Navigation,  whatever  may  be  the  excuse 
r  such  want  of  compliance,'  and  collisions  to  wljich 
ihip  not  lawfully  engaged  in  navigation  is  a  party,* 
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are   to   be   deemed   caused   by   the   fault    of    sncli 
ship. 

» The  Emperor  «.  The  Zephyr,  Hdt'%  Btde  ofths  Eoad,  p.  24 ;  13  TFiscA- 
ly  Rep.,  890,  Adm. ;  The  Pyrus  «.  The  Snmler,  EokU  Rule  of  the  Road, 
p.  40. 

Compare,  however,  Kissam  «.  The  Albert,  11  Am,  Lq/w  BeporUr^  (X 
8.,)  41. 

« The  Maverick,  Sprague'iDeeinons,  28. 

H  may  perhaps  be  qaestioned  whether  this  should  be  applied  to  iliips 
without  national  papers.    See  Article  69. 

Who  liable, 

381.  The  party  in  fault,  within  the  meaning  of  arti- 
cle 379,  is  the  owner  of  that  ship,  defects  in  which,  or 
in  the  appurtenances  or  management  of  which,  or  the 
acts  or  omissions  of  inmates  of  which,  con  tribute  to  pro- 
duce the  collision. 

The  ship  *  itself,  and  such  freightage  as  is  due/  are 
also  liable,  but  neither  the  freight  nor  the  owners 
thereof.* 

1  The  Ruby  Queen,  Lushington't  Rep.,  266. 

A  bona  fide  transfer  without  notice  does  not  diyeel  the  injured  party's 
lien,  if  he  is  not  guilty  of  laches  in  enforcing  it.  Edwards  v.  The  Stock- 
ton, CrtiJtiMa  Rep,,  580  ;  The  Bold  Buccleugli,  3  W.  RMi^t&ji^M  Bep,,  220  ; 
Harmer  0.  BeW,!  Moortf 9  Prwy  Council  R€p,,Ml,  But  this  lien,  like 
every  admiralty  lien,  may  be  lost  by  delaj  to  enforce  it  The  Admiral,  V^ 
Law  Reporter,  91. 

*  German  General  Mercantile  Law,  Part  VIII.,  Art.  II.,  g  786  ;  The  Vic^ 
tor,  LuMngton's  Rep.,  72. 

*  Freightage  on  cargo  due  to  the  ship  owner  la  liable ;  deductiooR,  aa  by 
charter,  from  gross  freight,  and  reasonable  deductlone  for  nondelivery  ^% 
port  of  destination,  being  allowed.  The  Leo,  LusMrigton's  Bep^,  444  \  BI 
Law  Journal,  Adm.,  78  ;  6  Law  Timet,  (If.  S.,)  58. 

Personal  liability  qf  wrong- doer. 

382.  Article  379  does  not  affect  the  personal  liability 
of  the  inmate  of  any  ship  for  the  consequences  of  his 
own  fault. 

German  Gen.  Mercantile  Law,  Part  VIII.,  Art  IL,  g  736  ;  and  E«e  Hale  «. 
Washington  Ins.  Co.,  2  Story'i  U.  8.  Ore.  Ot.  Rep,,  176  ;  The  WUd  Kau^^r, 
82  Law  Journal,  Adm.,  49 ;  7  Law  Timee,  (i\r.  B.,)  735 1  9  Juriii  {Jf.  &, >  134, 

Compulsory  pilotage. 

383.  When  the  ship  is  in  charge  of  a  pilot,  where 
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lilotage  is  compulsory,  and  the  crew  have  performed 
lie  duties  required  of  them,  *  the  owner  and  ship  are 
ot  responsible  for  the  collision  if  caused  by  the  pilot ;  • 
ut  it  is  the  duty  of  the  State  by  which  the  employ- 
lent  of  the  pilot  was  compelled,  to  indemnity  the  par- 
es injured.* 

'  In  the  Minna,  Lena  Bep.,  2  Adm,  d  Eoe,  97,  the  owners  of  a  wronnr. 
Aug  8hip  having,  bj  compolsion  of  law,  a  pilot  on  board,  were  held  not 
'  b«  ei^empt,  undt^r  the  388th  ^i-ction  of  the  Merchant  Shipping  Act, 
i54,  from  Uabllitj  for  dam  ages,  where  a  neglect  of  duty  on  the  part  of 
Le  iDS&ter  cciiidui^^  In  the  coinnion. 

*  German  Gemra^  Mertantile  Lato,  Part  VIII.,  §  740.  Having  a  pilot 
\  board  ia  not  an  exoneration-  The  Carolua,  2  Curtitf  U,  8.  CtreuU  Ot. 
^„  8fl  ;  Deniflon  v.  Seymour,  0  WendeWs  {NevD  York)  Rep.,  9. 

*  This  quall6catlon  is  added,  as  being  a  reasonable  condition  to  annex 
CTMU  p  d  t  iio  ry  p  i  lotage, 

l%e  f ipt^diency  of  the  law  of  compnlsorj  pilotage,  so  far  as  it  exempts 
e owner  of  the  wro tig  doing  v<.^^t«el  from  all  liability,  was  considered  and 
lirtbaed  in  The  Ilatli^y,  Law  lUp.,  2  Adm.  A  See.,  3,  where  the  plain- 
fs,  owners  of  a  foreign  vessel,  claimed  damages  for  a  collision  between 
eir  vessel  and  an  English  ship,  in  Belgian  waters.  The  defendants,  the 
ners  of  the  English  ship,  pleaded  that,  by  the  Belgian  laws,  pilotage 
IS  oompnlsory  in  the  place  where  the  collision  occurred.  It  was  held. 
It  the  plaintiffs  were  entitled  to  plead,  in  reply,  that,  by  the  same  laws, 
B  owner  of  the  wrong-doing  vessel,  although  compelled  to  take  a  pilot 
board,  oontinned  liable  for  the  damages. 

383a.  In  every  case  of  collision  on  the  high  seas,  the 
Hiding  ships  must  stay  by  each  other,  so  long  as  pos- 
t)le,  until  the  whole  extent  of  the  damage  is  ascer- 
ined,  and  all  the  relief  afforded  by  the  least  injured 
ip,  which  it  can  possibly  afford. 


CHAPTER    XXXIV, 

GENERAL  AVBBAGB. 

Abtiolb  884.  Jettison. 

885.  Order  of  jettison. 

886.  By  whom  made. 

887.  General  average. 

888.  Loss,  how  borne. 

889.  Loss,  how  adjosted. 

890.  Consular  power. 

891.  Jettison  of  deck  cargo. 

892.  Damage  by  water  and  breakage. 
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Article.  898.  Extin^ishing  fire  on  shipbo&fd. 

894.  Catting  awaj  wreck. 

895.  Voluntary  stranding. 

896.  Carrying  a  press  of  sail. 

897.  Port  of  refuge  expenses* 

898.  Wages  and  maintenance  of  crew  in  port  of  ref a^. 

899.  Damaf^e  to  cargo  in  discliargiiig. 
400,  401.  Contributory  values. 

Jettison. 

384.  A  carrier  by  water  may,  when  in  case  of  ex- 

treme  peril  it  is  necessary  for  the  physical  safety  of  the 
ship  or  cargo,*  throw  overboard,  or  otherwise  sacrifice, 
any  or  all  of  the  cargo  or  appurtenances  of  the  ship. 
Throwing  property  overboard  for  such  purpose  is 
called  jettison. 

*  Lawrence  «.  Minturn,  17  Hwowrd^s  U.  8,  Sup,  Ol  Bep.,  100, 

This  and  several  of  the  following  Articles  &re,  Bub^tanUally^  from  tlie 
Civil  Code,  reported  for  New  York,  pp.  336,  337. 

*'  To  constitute  a  case  of  general  average/'  sftys  Judge  Marvi>%  (Jfc- 
port  on  Int.  Oen.  Ave.,)  "  three  things  must  concur;  1st.  There  must  be  a 
common  danger  impending,  in  which  ship,  freight,  and  cargo  partiei>>&t<a. 
2nd.  There  must  be  a  sacrifice  of  a  portion  of  the  ship  or  cari^o,  or  extrir- 
ordinary  expenses  incurred  for  the  purpose  of  avoiding  that  common  periL 
3rd.    The  attempt  to  avoid  the  peril  must  be  successful/' 

**  The  English  and  French  systems,  as  administered  hy  the  average  ad- 
justers, in  the  absence  of  express  decisions  of  tUt;  cout-tti  on  the  questioti, 
accord  best  with  the  idea,  that  the  motive  for  making  thfi  sacrifice  or  lu- 
curring  the  expense  mu9t  be  the  common  phymcal  saftjty  of  the  propisrty  : 
and  this  attained,  the  general  average  charges  cease,  althaugh  the  &hip 
may  not  have  completed  the  voyage.  The  American  system  accordi  ht^^x 
with  the  idea,  that  the  motive  may  be  either  \.\i^  pbyaical  B&fetj  of  tbf 
property,  or  the  common  benefit  ;  ».  «.,  the  arrival  of  the  ship  aud  cariei 
in  company  at  the  port  of  delivery.  The  EngliBh  and  FraDch  systeta^ 
recognize  the  idea,  that  the  community  of  intiTet^t  is  mterrupted  or  ^u*^ 
pended  by  the  landing  of  the  cargo  in  a  place  of  safety,  howevei-  reiuoti 
from  the  port  of  destination;  whereas  the  American  system  recojrnia»^J 
the  community  of  interest  as  continuing,  uninterruptedly,  until  tk' 
termination  of  the  adventure." 

Order  of  jettison. 

385.  A  jettison  must  begin  with  the  heaviest  am 
least  valuable  articles,  so  far  as  may  be  practicable. 

Code  de  Commerce,  Art.  411. 

By  whom  made. 

386.  A  jettison  can  be  made  only  by  authority  < 
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the  master  of  a  ship,  except  in  case  of  his  disability,  or 
of  an  overruling  necessity,  when  it  may  be  made  by 
any  other  person. 
8  Eenft  dminenUtries,  288. 

General  average. 

387.  Except  as  hereinafter  provided,  all  losses  caused 
by  jettison,  and  all  damage  done  to  ship  or  freight,*  or 
both,  by  the  master,  or  by  his  orders,  when  necessary 
for  the  physical  safety  of  the  ship  or  cargo,*  as  also  the 
consequential  damage  resulting  therefrom,  and  the 
expenses  incurred  for  the  same  purpose,  are  general 
average." 

^  In  addition  to  exceptions  mentioned  in  the  folio winpf  Articles,  the  Ger^ 
man  Mercantile  Law  excepts  goods  not  represented  hj  bill  of  lading  or 
manifest,  and  monej  and  valuables  of  which  the  master  was  not  in. 
formed.     §  710,  sub.  2,  3. 

*  As  to  whether  this  shoold  be  extended  to  sacrifices  for  the  common 
benefit  in  other  cases,  see  note  to  Article  384. 

'  "  The  question  has  been  raised  whether  general  average  contribution  it> 
due  when  the  danger  originates  in  the  mismanagement  or  fault  of  the 
master  or  owner  of  the  cargo,  or  a  third  person.  Some  Codes  provide,  and 
among  them  the  new  German  Code,  that  contribution  shall  in  8uch  case 
take  place,  but  the  party  at  fault  shall  not  receive  anything,  but  shall  be 
liable  to  reimburse  the  other  contributors."  Marvin,  Report  on  Int, 
Oen.  Ave. 


LosSj  hom  home. 

388,  A  general  average  loss,'  when  lawfully  made, 
must  be  borne  in  due  proportion  by  all  that  part  of  the 
ship,  appurtenances,  freightage  and  freight,  for  the 
benefit  of  which  the  sacrifice  was  made,  and  which  was 
really  saved,*  as  well  as  by  the  owner  of  the  thing 
sacr^ced.* 

^  By  the  Qtvfnan  General  Mercantile  Law,  %  707,  a  claim  for  damage 
belonging  to  general  average  is  only  so  far  set  aside  by  a  particular  aver- 
tige  subsequently  affecting  the  damaged  article,  (whether  it  be  again  dam- 
a^^ed  or  totally  destroyed,)  as  it  is  proved  that  the  latter  misfortune  not 
only  was  in  no  way  connected  with  the  former,  but  that  it  would  also  have 
resulted  in  the  former  damage  if  this  had  not  already  been  occasioned. 

li,  however,  before  the  occurrence  of  the  latter  misfortune,  steps  should 
already  have  been  taken  to  reinstate  the  damaged  article,  then  the  claim 


216 


OUTLINEb   OF  AN 


for  reimbareemeut  holds  good  bo  far  as  such  steps  are  concerned.  See 
Barnard  e.  Adams,  10  ffawarcPs  U,  8.  Sup.  Ct.  Bep.,  270,  303. 

«  German  General  Mercantile  Law,  §  705.  It  is  added  there  in  §§  70^ 
and  7,  that  the  obligation  to  contribute  to  general  average  from  an  article 
saved,  is  not  annulled  because  the  article  is  subject  subeequentlj  to  par- 
ticular average,  unless  it  is  totally  destroyed. 

That  Code  also  provides  that  ammunition  and  provisions  of  the  ship, 
wages  and  effects  of  crew,  and  baggage  of  passengerM  do  not  contribute. 
§725. 

»  Lee  V.  Grinnell,  5  Duer's  (New  York)  Rep.,  481 ;  Simonds  v.  White,  % 
BamewaU  d  OreMweWa  Sep.,  805.  But  bj  the  German  Mercantile  Law, 
an  average  loss  does  not  in  general  oonstltate  a  personal  liability. 
§728. 

Loss,  how  adjusted,. 

389.  7^6  proportions  in  which  a  general  average  loss 
is  to  be  borne  must  be  ascertained  by  an  adjustment, 
in  which  the  owner  of  each  separate  interest  is  to  be 
charged  with  such  proportion  of  the  value  of  the  thing 
lost  as  the  value  of  his  part  of  the  property  aflfected 
bears  to  the  value  of  the  whole.  But  an  adjustment 
made  at  the  end  of  the  voyage,  if  valid  there,  is  valid 
everywhere.* 

8  KenVe  Commentaries,  288. 

1  Simonds  e.  White,  2  BamewaU  d  Ore$tweW9  Bep„  805. 
The  German  General  Mercantile  Law  (§§711,  &c.,)  contains  provisions 
regulating  the  adjustment  in  detail. 

Consular  power. 

390.  A  nation  may  give  to  its  consuls  power  to  ad-^ 
just  aVerages  and  regulate  repairs,  in  the  cases  of  ships- 
of  such  nation  coming  within  the  country  of  the  con- 
sul's  residence,  when  such  acts  are  demanded  by  a. 
party  concerned  who  has  no  domicil  in  the  country, 
and  there  is  no  agreement  between  the  parties  for  a  dif- 
ferent mode  of  adjustment,  or  regulation  of  repairs. 

But  a  consular  adjustment,  or  average,  or  regulation 
of  repairs,  made  under  this  article,  does  not  bind  any 
person  who  is  either  domiciled  in  the  country,  or  & 
member  of  a  third  nation,  unless  he  consents  to  the 
submission  to  the  consul. 

Suggested  by  the  treaty  between  the  United  States  and  France,  Feb.  28» 
1858,  Art.  X.,  (10  TJ.  B,  8tat.  at  L.,  998,)  which  provides  that  consuls  stiaU 
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receive  the  declarations,  protests,  and  reports  of  all  captains  of  vessels 
of  their  nation,  in  reference  to  injuries  experienced  at  sea.  Thej  shall 
examine  and  note  the  storage.  ...  In  the  absence  of  a  stipnlation  to  the* 
contrarj  between  owners,  freighters,  and  insurers,  thej  shall  be  charged 
with  the  repairs  ....  If  iuhabitants  of  the  country  or  members  of  a 
third  nation  are  interested,  and  the  parties  cannot  agree,  the  local  author-^ 
ities  shall  decide. 

To  the  same  effect  is  the  provision  in  the  treaty  between  the  United 
StateM  and 

Belgium,  Dec  5,  1868,  Art.  XIII.,  U.  8,  Cons.  Beg..  (1870,)  If  511. 

Italy,        Feb.  8.  1868,    "    XIV.,  15  U.  8.  Stat,  at  L.,  (TV.,)  185. 
And  as  to  consular  power  to  settle  damage  to  effects  and  merchandise- 
shipped  in  such  vessels,  see  treaty  between  the  United  States  and 

New  Granada,  May  4,  1850,  Art  UL,  10  U.  8.  8UU.  at  L„  900. 


Jettison  of  deck  cargo. 

391.  A  jettison  of  timber  or  deals,  or  any  other  de- 
scription of  wood  freight,  carried  on  the  deck  of  a  ship, 
in  pursuance  of  a  general  castom  of  the  trade  in  which 
the  ship  is  then  engaged,  must  be  made  good  as  gen- 
eral average,  in  like  manner  as  if  such  freight  had  been 
jettisoned  from  below  deck. 

No  jettison  of  deck  freight,  other  than  timber  or 
deals,  or  other  wood  so  carried,  is  to  be  made  good  a& 
general  average.* 

Every  structure,  other  than  mast,  spars  and  rigging, 
not  buUt  in  with  the  frame  of  the  ship,  below  deck,  is 
to  be  considered  a  part  of  the  deck  of  the  ship. 

This  and  the  ten  following  artidea  are  from  the  Report  prepared  by 
Judge  William  Makyik,  in  the  Proceedings  of  the  International  Con- 
gress  held  at  York,  England,  September,  1864,  for  the  purpose  of  pro- 
moting a  uniformity  in  the  mode  of  adjusting  general  averages  in  the 
different  countries  of  the  world. 

>  The  American  rule  is,  that  the  owner  of  things  stored  on  deck,  in 
case  of  their  jettison,  is  entitled  to  the  benefit  of  a  general  average  con- 
tribution <mly  in^  ea$e  it  i§  usual  to  stow  such  things  on  deck  upon  such  a 
voyage.  Lawrence  v,  Mlntum,  17  Howards  U.  8.  Supreme  Ot.  Rep.,  100  ^ 
Sajward  «.  Stevens,  8  Graff's  E^p. ,  97 ;  Smith  v.  Wright,  1  Gained  Sep., 
43  ;  Lenox  «.  United  Ins.  Co.,  8  Johnson's  Oases.  {New  York,)  178  ;  Harris* 
p.  Moody,  4  Bosfworih's  {New  York)  Bep.,  210  ;  Gould  e.  Oliver,  4  Bing- 
ham's  Bep.,  {N.  C.,)  184  ;  B.  C,  2  Manning  ds  Granger's  Bep.,  208 ;  Mil- 
ward  V.  "Hibbert,  8  (Queen's  Beneh  Bep.,  120. 

The  German  General  Merehantile  Law,  {%  710,)  recognizes,  as  an  excep- 
tios,  deck  cargo  in  the  coasting  trade,  when  allowed  by  law. 
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Darnage  hy  water  and  breakage. 

392.  Damage  done  by  water  which  unavoidably  goes 
down  a  ship's  hatches  opened,  or  other  opening  made 
for  the  purpose  of  a  jettison,  must  be  made  good  as 
general  average,  in  case  the  loss  by  jettison  is  so  made 
good.' 

Damage  done  by  breakage  and  chafing,  or  otherwise 
from  derangement  of  stowage  consequent  upon  a  jet- 
tison, must  be  made  good  as  general  average.' 

*  Such  damage  is  considered  as  an  accessory  of  the  jettison,  or  the  im- 
mediate direct  consequence  of  making  the  jettison.  German  Code,  %  708 ; 
French  Code,  §  400 ;  Holland  Code,  §  699  ;  BaUy,  171  ;  18  Pei&rs*  U.  8. 
Sup.  Ct.  Bep.,  d4d ;  Phillips,  §  1286. 

*  This  damage  is  rejected  bj  the  average  adjusters  in  EngUnd  and 
Belgium. 

To  similar  effect,  however,  is  the  consular  convention  between  France 
and 

Portugal,  July  11,  1866,  Art,    XV.,  9  De  Cl&req,  683. 

Austria.    Dec.  11,  1866,  "      XIII.,  9  Id.,  669. 

Brazil,      Dec.  10,  1860,  "  X,  8  Id.,  158. 

Treaty  between  France  and 

Peru,  Mar.  9,  1861,  Art.  XXXU.,     8  De  Cl&req,  198. 
Convention  between  the  United  States  and 

Italy,  Feb.  8,  1868,  Art.      XIV.,    16  U.  8,  SUU.  at  L.,  (TV.,)  186. 

Extinguishing  fire  on  shipboard. 

393.  Damage  done  to  a  ship  and  freight,  or  either  of 
them,  by  water  or  otherwise,  in  extinguishing  a  fire  on 
board  the  ship,  is  the  subject  of  general  average. 

This  damage  is  rejected  from  general  average  in  England,  and  admitted 
in  the  United  Suten,  Holland  and  Belgium.  Baily,  81 ;  6  Duer's  {Neui 
York)  Rep,,  810;  26  Pennsylvania  Bep.,  866. 

Cutting  away  wreck. 

394.  Loss  caused  by  cutting  away  the  wreck  or  re- 
mains of  spars,  or  of  other  things  which  have  pre- 
viously been  carried  away  by  sea  peril,  is  not  to  be 
made  good  as  general  average. 

This  damage  is  not  allowed  in  general  average  in  England  or  the 
United  States.  It  is  allowed  in  France.  So  by  the  German  MerearUile 
Lau),  %  708. 

In  Belgium,  in  practice,  one-third  of  the  value  is  considered  as  general 
average,  one-third  particular,  and  one-third  new  for  old. 

In  Holland,  the  value  of  the  wreck,  as  such,  is  contributed  for. 
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Voluntary  stranding. 

395.  When  a  ship  is  intentionally  run  on  shore  be- 
cause she  is  sinking,  or  driving  on  shore  or  rocks,  the 
damage  caused  to  the  ship,  the  freight,  and  the  freight- 
age, or  any  of  them,  by  such  intentional  running  on 
shore,  is  not  to  be  made  good  by  general  average. 

The  question,  says  Marvin,  (Report  an  Int.  Oen.  Ave.,)  has  never 
l>een  decided  bj  the  courts  of  England,  but  the  uniform  practice  of  the 
average  adjuster  is  to  disallow  this  loss  or  damage  in  general  average. 
BaUy,  75. 

In  France  and  Spain.,  it  is  allowed  in  general  average,  provided  the  ship 
is  got  off  with  her  cargoon  board,  or  if,  the  cargo  having  been  landed,  Hhe 
takes  her  cargo  again  on  board,  and  proceeds  to  a  port  of  refuge,  or  re- 
sumes her  voyage,     if.  Cauvet,  §§  345-7. 

But  if  the  ship  Is  lost,  there  is  no  contribution.  The  Marine  Ordinance 
of  Louis  XIV.,  declares  that  if  the  jettison  does  not  save  the  ship,  there  is 
no  ground  for  contribution.  Valin,  Liv.  3,  Tit.  8 ;  Dujet  et  de  la  contri- 
butian;  Spanish  Code,  Art.  933. 

The  new  Oerman  Code,  §  708,  declares  that  damages  caused  by  a  voluu- 
tary  stranding,  in  order  to  avoid  capture  or  sinking,  are  general  average; 
but  if  the  tttranding  was  in  order  to  avoid  sinking,  and  the  ship  is  not  got 
off,  or,  after  being  got  off,  is  found  incapable  of  repair,  the  damage  is  not 
general  average. 

The  maritime  laws  of  Holland,  Norway,  Sweden,  Denmark,  and  the 
United  States,  all  make  damage  caused  by  voluntary  stranding  general 
average,  and  this  without  regard  to  the  question  whether  the  ship  is  sub- 
sequently  refloated  or  not.  Adams  v.  Barnard,  10  Howard* s  U.  8.  Sup.  Gt. 
Rep,,  270;  Columbian  Ins.  Co.  v.  Ashby,  18  Petertt  U.  8,  Sup,  Ct.  Rep., 
331.. 

Carry  a  press  of  sail. 

396.  Damage  occasioned  to  a  ship  or  freight,  by  car- 
rying a  press  of  sail,  is  not  to  be  made  good  by  gen- 
eral average. 

Covington  v.  Roberts,  2  Bosanquet  dk  PuUer*$  Rep.,  378;  Fig  net,  390, 
394;  Cativet,  §  352.  The  Oerman  Mercantile  Law  adds,  (§  709,)  "  when 
the  press  of  sail  was  carried  to  avoid  stranding  or  capture." 

Port  of  refuge  expenses. 

397-  When  a  ship  shall  have  entered  a  port  of  refuge, 
tinder  such  circumstances  that  the  expenses  of  entering 
the  port  are  admissible  for  general  average,  and  when 
she  shall  have  sailed  thence,  with  her  original  freight, 
or  a  part  of  it,  the  corresponding  expenses  of  leaving 
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the  port  shall  likewise  be  so  admitted  for  general  aver- 
age ;  and  whenever  the  cost  of  discharging  freight  at 
such  port  is  admissible  for  general  average,  the  cost  of 
reloading  and  stowing  such  freight  on  board  the  ship, 
together  with  all  storage  charges  on  such  freiglit,  are 
likewise  admissible ;  except  that  any  portion  of  the 
freight  left  at  such  port  of  refuge,  on  account  of  its 
being  unfit  to  be  carried  forward,  or  on  account  of  the 
unfitness  or  inability  of  the  ship  to  carry  it,  is  not  lia- 
ble to  contribute  to  such  general  average. 

Wages  and  maintenance  of  crew  in  port  of  r^uge. 

398.  When  a  ship  shall  have  entered  a  port  of 
refuge,  under  the  circumstances  mentioned  in  the  last 
article,  the  wages  and  cost  of  maintenance  of  the  mas- 
ter and  mariners,  from  the  time  of  entering  the  port 
until  the  ship  shall  have  been  made  ready  to  proceed 
upon  her  voyage,  are  to  be  made  good  by  general 
average :  except  that  any  portion  of  the  freight  left  at 
such  port  of  ref  ugv3,  on  account  of  its  being  unfit  to  be 
carried  forward,  or  on  account  of  the  unfitness  or  ina- 
bility of  the  ship  to  carry  it,  is  not  liable  to  contribute 
to  such  general  average. 

The  conflict  of  authority  on  the  question  of  port  of  refuge  expenses^ 
is  fuUj  discussed  in  Judge  Marvin's  Report,  p.  80 ;  citin/^  Hopkins,  45 ; 
Baily,  179-80;  Hall  v.  Jansen,  4  Ellis  d  Blaekimm's  Bep„  500 ;  Journal 
du  Palais,  voL  72,  p.  9 ;  vol.  74,  p.  613 ;  vol.  75.  pp.  189,  540;  Oauvet,  362. 
372,374 ;  DaUo9,Jurisp.,  G'en.,1864,  p.  70;  Antwerp  Oustoms,by  Engles  and 
Van  Pebourgh ;  Ghiide  Oenoralis  des  Ass.  Mar.,  p.  874 ;  Code  de  Com.  of 
Spain  ;  Concordance  outre  les  Codes,  by  8t.  Joseph  ;  Manuel  de  P  Assure, 
by  Morel;  Nelson  «.  Belmont,  21  Ifew  York  Eep.,  86;  McAndrews  v. 
Thatcher,  8  WaUace*s  U.  8.  Sup,  Ct.  Bep.,  847;  Job  «.  Langton,  6  EUis  4b 
Blackburn's  Bep.,  779. 

Damage  to  cargo  in  discharging, 

399.  Damage  done  to  freight  by  discharging  it  at  a 
port  of  refuge,  is  not  admissible  for  general  average  if 
such  freight  shall  have  been  discharged  at  the  place 
and  in  the  manner  customary  at  that  port  with  ships 
not  in  distress. 

In  practice,  this  damage  is  not  allowed  in  general  average  by  the  £ln^. 
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lish  adjosten,  but  is  hj  the  American.  1  WaUaee,  Jr.'t  U.  8.  Ore.  Ct. 
i20p.,856.    AndeeeCbuMf,  §872. 

Besides  the  foregoing  clasaes  of  general  average  losses,  the  German 
MercatUUe  Law  indudes : 

.  Hire  of  lighters,  and  damage  by  reshipping  in  lightening  the  ship ;  § 
706,  sub.  S. 

Ammn^lion,  and  expenses  of  wounded  and  dead,  and  the  eompensa> 
dons,  on  a  defense  against  enemies  and  pirates ;  sab.  5. 

Redemption  from  capture,  and  maintenance,  and  ransom  of  hostages ; 
tab.  6. 

Losses  and  expenses  of  obtaining  monej  during  the  voyage  for  paj- 
nent  of  general  averege,  and  expenses  of  apportionment ;  sub.  7. 

ContrtbtUory  valines. 

400.  The  contribution  to  a  general  average  must  be 
nade  upon  the  actual  values  of  the  property  at  the  ter- 
nination  of  the  adventure,  to  which  must  be  added  the 
tmount  made  good  by  general  average  for  property 
acrijBced ;  deduction  being  made  from  the  ship-owner's 
reightage,  and  passage-money  at  risk,  of  two-fifths  of 
nch  freightage,  in  lieu  of  crew's  wages,  port  charges, 
nd  all  other  deductions ;  deduction  being  also  made 
rom  the  value  of  the  property,  of  all  charges  incurred 
D  respect  thereof,  subsequently  to  the  arising  of  the 
laim  to  general  average. 

The  provision  on  this  subject  in  the  OMl  Code  reported  for  New  Fork, 
.  337,)  is  as  follows  : 

In  estimating  values  for  the  purpose  of  a  general  average,  the  ship  and 
ppurtenances  must  be  valued  as  at  the  end  of  the  voyage,  the  freigbt- 
;e  at  one-half  the  amount  due  on  delivery,  and  the  cargo  as  at  the  time 
[id  place  of  its  discharge ;  adding,  in  each  case,  the  amount  made  good 
Y  contribution.  See  8  Sent^i  Commentaries,  242 ;  5  Duer'e  (New  York) 
)ep.,  429 ;  1  Cainett  Bep,,  878 ;  2  Sergeant  d  Ba/iM9(Penn9yU>ania)  Bep,, 

T?ie  same. 

401.  In  every  case  in  which  a  sacrifice  of  freight  is 
lade  good  by  general  average,  the  loss  of  freightage, 
L  any,  which  is  caused  by  such  loss  of  freight,  is  like- 
dse  to  be  made  good. 

The  principle  of  a  limitation  of  the  liabilitj  of  the  ship-owner  to  the 
fclue  of  the  ship  and  freight,  for  the  acts  and  contracts  of  the  master,  is 
icorporated  into  the  system  of  coomiercial  law  of  France,  Belgium,  Hoi- 
knd,  the  German  States,  and  probably  every  country  on  the  continent  of 
nrope.    French  Code,  216 ;  Holland  Code,  821 :  German  Code,  452. 
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And,  whether  the  general  average  consists  of  sacrifices  to  be  made 
good,  or  expenses  to  be  reimbursed,  the  contributory  values  are  the  same 
and  are  the  values  saved  at  the  termination  of  the  adventure.  In  botli 
cases,  if  there  is  no  salvage,  there  is  no  contribution.     Cauvet,  %  418. 

But  the  English  and  American  courts  do  not  limit  the  liabilitj  of  the 
r^hip-owner  to  the  value  of  the  ship  and  freight.  7  Johnson's  {New  York) 
Rep.,  413  ;  9  Massachusetts  Rep.,  548 ;  14  7d.,  66  ;  2  PhiUips,  §  1874;  2 
Arnouid,  344  ;  5  Common  Bench  Rep.,  330. 

And  in  the  law  of  these  countries,  a  distinction  obtains,  in  ceruin 
cases,  between  sacrifices  and  expenditures,  in  fixing  the  contributory  values 
in  the  adjustment  of  general  averages.  As  to  losses  arising  out  of  sacri- 
flees,  the  law  is  the  same  as  in  the  other  countries  above  named.  Bat  in 
adjusting  losses  arising  from  expenditures,  not  secured  by  bottomry  or 
respondentia,  the  value  of  the  property  at  the  time  the  expenses  are  in- 
curred, is  taken  as  the  true  contributory  value,  and  contribution  may  be 
exacted  in  this  case,  though  nothing  is  ultimately  saved.  2  PJUOips,  % 
1374;  2Amould,  §§  344^349  ;  9  MassachuseUs  Rep.,  548;  Phillips* Be^ 
neeke,  241« 
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SALVAGE. 

ABTICLB  402.  When  allowed. 

408.  Officers,  seamen  and  pilots. 

404.  Forfeiture  of  salvage. 

405.  Si>ecial  contract. 

406.  Amount,  how  fixed. 

407.  Apportionment  between  several  salvors. 


WTien  allowed. 

402.  Except  as  provided  in  the  next  article,  any 
person  *  who  rescues,  or  contributes  to  rescue '  from 
danger*  a  ship,  her  appurtenances,  cargo,  or  other 
property,  against  which  a  court  of  admiralty  may  give 
a  remedy ;  *  or  who  rescues,  or  contributes  to  rescue 
the  lives  of  the  persons  belonging  to  such  ship, '  is  en- 
titled to  a  reasonable  compensation  therefor,  to  be  paid 
out  of  the  property  saved.* 

Such  compensation  is  termed  salvage,'' 

'  It  has  been  a  mooted  question  in  American  courts,  whether  salvage 
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mid  be  awarded  to  wrecking  companies  organized,  and  emplojlng  paid 
grants  at  regular  wages,  to  rescue  wrecks  and  vessels  in  distress.  1  Ab- 
's  Jur%9dietion  &  Practice  of  U.  8.  Courts,  583.  But  it  seems  to  accord 
h  sound  public  policy  to  recognize  such  claims.  The  Camancbe,  8 
Uaee's  U.  8.  8up.  Ct.  Rep.,  448.  Therefore,  no  restriction  is  inserted 
e.  The  apportionment  of  the  sum  awarded  between  the  company  and 
Lr  servants,  in  such  cases,  must  depend  upon  their  contract. 
An  abandoned  attempt  does  not  entitle  the  maker  to  shiirc  in  the  sal- 
^e  of  a  subsequent  successful  attempt  by  others.  Otherwise,  where 
cessive  assistances  are  rendered  by  different  persons,  all  contributing 
he  rescue.  The  Island  City,  1  Blaek*a  U.  8.  8up,  Ct.  Hep.,  121. 
ttempted  services  performed  under  an  agreement  of  salvage,  are  en- 
9d  to  be  rewarded  when  the  performance  of  them  is  rendered  impos- 
e  by  overruling  necessity.  The  Undaunted,  29  Late  Journal,  Adm., 
;  Luehington'e  Rep.,  90. 

The  danger  may  be  of  damages  of  the  seas,  fires,  pirates,  or  enemies. 
te  on  Salvage,  p.  1. 

'he  German  law  says,  in  case  of  "  distress  "  or  "  danger."  The  Amer- 
]  doctrine  is,  that  there  must  be  danger  beyond  the  orHinary  exposures, 
i  requiring  more  than  the  ordinary  services.  Certainty  of  destruction 
hout  the  service  is  not  essential.  1  AbbotVe  Jurisdiction  dt  Practice  of 
8.  Courts,  574.  See,  also.  The  Charlotte,  3  W.  Robinson's  Rep.,  71. 
Iven  though  a  vessel  has  sustained  no  real  damage,  yet  if  she  is  in  a  po- 
r>n  of  reasonable  apprehension  of  actual  danger,  assistance  rendered  to 
under  such  circumstances  will  be  of  the  nature  of  a  salvage  nervice. 
^s  on  Salvage,  p.  3 ;  The  Aztecs,  21  Law  Times, (N.  8.,)  797.  See,  also, 
3  Baikes,  1  Haggard's  Adm.,  2^16 ;  The  Phantom,  Law  Rep.,  1  Adm.  db 
I.,  58 ;  and  The  Joseph  C.  Griggs,  1  Benedict's  Adm.,  80. 
b  would  be  equally  a  salvage  service  whether  it  were  rendered  at  sea, 
ipon  property  wrecked  at  sea,  but  then  upon  land.  Stephens  v.  Bales 
Jetton,  Bee,  170. 

A  Baft  of  Spars,  Abbott's  Adm,  Rep.,  485;  and  see  Tome  e.  Dubois,  6 
Uac^s  U.  8.  Supreme  Court  Rep.,  548. 

'al liable  papers,  &c.,  and  life  are  not  the  subjects  of  salvage.     The 
blem,  Davei^  Rep.,  61 ;  The  Mulhouse,  12  American  Law  Rep.',  (^.  8.,) 


'he  principle  seems  to  be,  that  salvage  may  be  allowed  upon  any  de- 
ption  of  property  found  in  peril  at  sea,  which  is  of  such  a  nature  that 
light  be  the  specific  subject  of  proceedings  in  admiralty  as  a  means  of 
ing  the  amount  awarded.  The  remedy,  however,  is  personal,  as  well 
Lgainst  the  specific  thing. 

The  English  Merchant  Shipping  Act,  1854.  See,  also,  The  Eastern 
oarch,  Lushington*s  Rep.,  81 ;  The  Thomas  Fielden,  32  Law  Jour,, 
.,61.     See,  however,  note  4,  above. 

Vhere  there  is  a  joint  salvage,  a  vessel  saving  life  as  well  as  property 
been  awarded  a  higher  remuneration  than  one  saving  property  alone. 
3  Clarisse,  Swabey's  Rep.,  129..  See,  also,  The  Coromandel,  Id.,  205; 
3  Hartley,  Id.,  198:  The  Alma,  Ltuhington's  Rep.,  378. 
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The  ownefs  of  the  cargo  most  bear  their  proportion  of  salvage  awarded 
for  saving  the  lives  of  passengers  on  board  the  vessel ;  and  it  seems  that 

^heir  liability  in  this  respect  is  not  affected  bj  the  flict  that  the  efforts  of 
the  salvors  did  not  contribute  to  the  safety  of  the  cargo.    The  Fosileer, 

.84  Law  Jovm,,  Ad.,  25. 

*  The  German  Code  further  provides,  (g  753,)  that  "  with  respect  to  the 
salvage  and  assistance  expenses,  which  shall  be  understood  to  include  the 
amount  awarded  for  such  salvage  and  assistance,  the  creditor  has  a  lien 

•OD  the  salved  or  preserved  articles,  and  with  respect  to  the  salved,  maj 
detain  them  until  security  for  the  amount  has  been  given."  .  .  . 

(§  754.)  "  The  master  may  not  deliver  the  goods,  either  wholly  or  in 
part,  until  the  creditor  has  been  paid,  or  has  received  security;  otherwise, 
he  makes  himself  personally  liable  to  the  creditor,  so  far  as  the  latter's 
.claim  could  have  been  satisfied  out  of  the  delivered  goods,  at  the  time  of 
their  delivery."  .  .  . 

(§  755.)  "  Salvage  and  rendering  of  assistance  do  not  of  themselves  impoee 
a  personal  responsibility  for  payment  of  salvage  and  assistance  expensefl. 
But  the  receiver  of  the  goods,  when  it  is  known  to  him  at  the  time  he  re- 
ceived them  that  the  same  were  liable  for  salvage  or  assistance  expenses, 
becomes  personally  liable  for  such  expenses,"  under  certain  reetrictione. 

"^  The  Qerman  law  makes  a  distinction  between  salvage,  which  it  only 
.allows  "  when,  in  case  of  distress,  a  ship  or  its  cargo,  being  no  longer  under 
the  control  of  the  crew,  or  having  been  abandoned  by  the  same,  are  taken 
charge  of,  either  wholly  or  in  part,  by  third  parties,  and  brought  into 
.safety;"  and,  what  is  called  i  a  claim  for  assistance,  which  is  allowed 
"when,  in  any  other  case  than  the  above,  a  ship  or  its  cargo  is  rescued 
from  a  state  of  distress  by  the  help  of  third  parties." 

Officers^  seamen  and  pilots. 

403.  Officers  and  seamen  of  the  ship  concerned,  or 

-of  a  public  ship  of  the  nation  of  the  ship  concerned/ 

are  not  entitled  to  salvage,  except  in  case  of  services 

rendered  after  being  discharged  from  the  obligations  of 

their  contract.* 

A  pilot  not  belonging  to  the  ship  *  concerned  may 
claim  salvage  for  services  not  part  of  his  official  duties 
as  pilot.* 

*  The  English  rule  is  now  understood  to  be,  that  salvage  is  not  allowed 
to  a  national  vessel  for  recapture  of  another  vessel  employed  in  the  public 

rflervice ;  and  this  rests  upon  the  ground  that  the  service  is  in  the  direct 
line  of  duty  of  a  national  [public]  vessel ;  but  the  United  States  allow 
salvage  in  such  cases.     12  Opinions  of  U,  8.  AUorneys-Oeneral,  289. 

It  has  been  held  in  the  United  States,  that  the  ofBlcers  and  crew  of  a 
foreign  war  vessel  are  entitled  to  claim  as  salvors.  Robson  e.  The  Hun- 
tress, 2  Wallace  Jr/s  U.  8.  Girc.  Ct.  Rep,,  59. 
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*  If  the  contract  between  the  owners  and  the  crew  be  terminated  by  a 
bonajide  and  final  abandonment  of  the  vessel,  the  crew  may  become  en- 
Litled  to  salvage  reward  for  the  services  they  sabseqaently  render  to- 
prards  the  preservation  of  the  ship  or  cargo.  Jonsi  on  Sahage,  p.  19  ;  The 
Florence,  10  Juritt,  672  ;  The  Warrior,  1  Luahington's  Bep.,  476  ;  The 
Neptune,  1  HaggardM  Rep,,  227-287;  The  Vrede,  80  Law  Jowral,  Adm.,  209. 

Capture  by  a  belligerent  dissolves  or  suspends  the  connection  between 
ihe  seamen  and  their  vessel ;  and  if  they  rescue  the  vessel  from  the 
memy,  they  are  entitled  to  salvage.  Janet  on  Sahage,  p.  21 ;  The  Two 
^ends,  1  a  Bob,,  271.  See,  also,  PhilUps  «.  McCall,  4  WoMngton'a  U.  8. 
Tire  Ot.  Sep.,  141 ;  Williams  «.  SufiFolk  Ins.  Ck>.,  8  8umner^$  U.  8.  Oirc.  Ot, 
2«p.,  270. 

The  American  doctrine  recognizes  another  qualification,  namely,  that 
ervices  entirely  above  the  duties  of  a  seaman,  rendered  in  a  spirit  of  gal- 
u[itry,may  be  compensated  upon  salvage  principles.  The  John  Taylor, 
^mb&rrjf»  Adm,  Sep.,  841 ;  The  John  Perkins,  9  American  Law  Rep,, 
N.  a.)  490 ;  The  Dawn,  IknM  Rep.,  121,  142 ;  Mary  Hale,  Marvin  on 
hitage,  101. 

*  Hobart  v,  Drogan,  10  Petert^  TJ.  8,  Sup.  Ct.  Rep.,  108  ;  Hand  v.  The  El 
ira,  Qilp%W9  Rep.,  ^. 

The  laws  of  most  of  the  States  of  the  Union  make  it  a.  part  of  the  duty 
f  a  pilot  to  assist  vessels  in  distress ;  and,  in  some  instances,  give  the  rate 
f  extra  compensation  to  be  awarded ;  their  services  being  considered  as 
Ktra-pilotage  services,  and  not  as  salvage.  2  Pareone  on  Shipping,  271* 

*  The  Wave  «.  Hyer,  2  Paintta  U.  8  (Krc  Ot.  Rep.,  181. 

Forfeitwre  of  salvage. 

404.  No  })ersoii  has  a  claim  for  salvage : 

1.  Who  unnecessarily  forced  the  acceptance  of  his 
BTvices ;  *  or, 

2.  Who  has  not  immediately  notified  to  the  master 
r  owner,  if  possible,  and  to  the  local  authorities,  the 
►roperty  saved  ;  *  or,  4 

3.  Who  has  emb|ezzled  or  connived  at  the  emblezzle-  . 
lent  of  any  part,  however  small,  of  the  property 
ived.* 

The  law  upon  this  point  is  laid  down  by  Sir  John  Golbridgb.  in  The 
tlaa,  1  lAUkingUm:9  Rep.,  618,  628 :  Where  "  success  is  finally  obtained, 
Q  mere  mistake  or  error  of  judgment  in  the  manner  of  procuring  it — no 
isconduct  short  of  that  which  is  willful,  and  may  be  considered  crim- 
lal,  proved  beyond  a  reasonable  doubt  by  the  owners  resisting  the  claim 
-will  work  an  entire  forfeiture  of  salvage.  Mistake  or  misconduct  other 
lan  criminal,  which  diminishes  the  value  of  the  property  salved,  or  oc- 
^ons  expense  to  the  owners,  are  properly  considered  in  the  amount  of 
nnpensation  to  be  awarded."  See  Jonee  on  Salvage,  ch.  VII. 
15 
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WhoeTer  the  salvors  may  be,  whether  licensed  wreckers  or  not,  they  are 
not  only  bound  to  be  scrupaloosly  honest  themselves,  bat,  whilst  the 
property  is  in  their  custody,  they  are  expected  to  employ  every  reasonable 
degree  of  diligence  to  gaard  it  from  plunder  by  others ;  and  any  negli- 
gence in  this  respect  will  affect  the  i^mount  of  their  remuneration.  The 
John  Perkins,  19  American  Law  Sep.,  490. 

The  misconduct  of  any  individual  salvor  will  work  a  folfelture  of  all 
compensation  for  his  share  of  the  service.  The  Waterloo,  1  Blaichford  A 
ffawland's  Rep.,  114  ;  The  Blaireau,  2  Graneh'e  U,  8,  8up.  Ot,  Rep.,  240. 

1  For  instance,  a  second  party  of  salvors,  who  wrongfully  interfere  with 
the  first  party.  The  Blenden  Hall,  1  Dodi.,  414 ;  The  Fleece,  8  W.  Rdlnfi- 
»(m*s  Rep.,  278. 

*  German  Law,  §  762. 

»  The  Island  aty.  1  Black^e  U.  8. 8up.  Ot.  Rep.,  121 ;  Sch.  Dove,  1  GWK. 
son's  U.  8.  Ore.  CL  Rep.,  685 ;  The  Bello  Corrunes,  6  WheaUm's  U.  8  Sup. 
Ot.  Rep.,  162. 

Parsons  suggests  that  positive  and  material  falsehood  should  be  re- 
garded as  an  **  embezzlement  of  the  truth,"  and  should  work  a  forfeitaie 
in  the  same  way  and  to  the  same  extent  as  an  embezzlement  of  the  prop- 
erty.    Law  of  Contracts,  title  8hipp%ng,  vol.  2,  p.  822. 

SpeciaZ  contrcLct 

405.  When  during  the  danger  a  contract  has  been 
made  in  good  faith  *  respecting  the  amount  of  the  sal- 
vage, such  contract  must  regulate  the  amount,  unless 
excessive  ;  *  in  which  case,  it  may  be  reduced  to  such 
amount  as  is  proved  to  be  reasonable.* 

I  The  Theodore,  8wabep's  Rep.,  861 ;  The  Helen  &  Qeorge,  Id.,  868 ;  The 
Arthur,  6  Law  Times,  (If.  8.,)  656. 

«  Bondies  v.  Sherwood,  22  ffofcard's  U.  8.  Supreme  Court  Rep.,  214. 

»  A.  D.  Patchin,  1  Blatchford^s  U.  8.  Oirc  OU  Rep.,  414  ;  Eads  «.  The 
H.  D.  Bacon,  1  Newberry's  Adm.  Rep.,  274. 


Amount^  how  fixed. 

406.  The  amount  awarded  for  salvage  must  be  fixed, 
in  the  discretion  of  the  court,  in  each  case,  as  an  ade- 
quate reward,  not  only  for  the  work  done,  and  expenses 
incurred,  but  the  zeal  shown,  the  risks  run,  and  the 
value  of  that  which  was  saved. 

It  does  not  include,  however,  the  costs  and  fees  of 
the  legal  authorities,  the  duties  and  charges  to  whicb 
the  articles  saved  may  be  liable,  or  the  expenses  ol 
storing,  preserving,  valuing,  or  disposing  of  the  same. 
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It  can  in  no  case  exceed  one-half  the  valne  of  that 
which  was  saved.' 

German  Law,  §§  744-748. 

Bj  Article  89,  Balvage  in  the  caae  of  piracy  is  restricted  to  one-fourth. 

>  A  moiety  of  the  yal^e  of  the  voBsel  and  cargo,  in  a  case  of  the  salvage 
[>f  a  derelict,  was  formerly  the  amount  awarded,  bat  the  maritime  courts 
Qow  give  only  such  amount  as  is  proper  with  reference  to  all  the  circum- 
stances of  the  case,  including  the  value  of  the  property  saved,  and  the 
rLsk  to  the  property  of  the  salvors.  Kirby  v.  The  Owners  of  The  Scindia, 
LawRep.,lP.a,2Al. 

Apportioninent  between  several  salvors. 

407-  Where  several  persons  have  taken  part  in  the 
salvage  services,  the  amount  awarded  mnst  be  divided 
among  them  in  proportion  to  the  service  each  may 
[lave  rendered,  personally  or  with  his  property,  or,  in 
z2Lse  the  proportion  can  not  be  determined,  then  accord- 
ing to  the  number  who  are  to  participate. 

Those  who  in  the  same  casualty  devoted  themselves 
:o  the  saving  of  human  life,  are  entitled  to  participate 
equally  with  the  others. 

Chrman  Lcno,  §  750. 

The  next  section  of  that  law  provides  that  **  when  the  ship  or  its  cargo 
B  either  wholly  or  in  part  salved  or  preserved  by  another  ship,  then  the- 
imount  awarded  for  salvage  or  assistance  is  divided  between  the  owner,, 
he  master,  and  the  rest  of  the  crew  of  the  other  ship,  unless  it  shall 
Lave  been  otherwise  specially  agreed  between  them,  in  such  proportion 
hat  the  owner  shall  take  one-half,  the  master  one-quarter,  and  the  rest 
f  the  crew  the  other  one-quarter.  Among  the  latter  the  amount  shall 
«  divided  in  proportion  to  the  pay  to  which  each  is  entitled,  or  to  which, 
coording  to  his  rank,  he  is  entitled." 
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TITLE    XII. 


IMPOSTS. 

The  prorisioiui  of  tliis  Title  are  suggested  by  the  proTisions  vsoal  in 
commercial  treaties  between  the  principal  commercial  Powers.  A  namber 
of  the  latter  treaties  entered  into  by  France,  Great  Britain  and  the  United 
States  are  spedallj  referred  to  nnder  the  Articles.  These  dtations 
might  be  extended  to  earlier  or  less  important  treaties.  In  the  Britiah 
Parliamentary  Papers,  1866,  AcetmrUs  d  Papen,  vol.  Lxxvi.,  (88,)  ia  s 
Tetnm  showing  the  then  existing  commercial  treaties  of  Great  Britain, 
and  indicating  which  of  them  establish  reciprocity,  which  contain  the 
most  favored  nation  claose,  and  which  regulate  or  provide  for  an  equil* 
ixation  of  shipping  daes. 


Abtzglb  406.  Equality  in  foreign  commerce  and  navigation. 

409.  No  unfavorable  discriminations  on  account  of  nattonsl 

character  or  origin. 

410.  Restrictions  on  examination  of  cargo  and  charges. 

411.  Ships  exempt  from  tonnage  dues. 

412.  What  acts  not  to  be  considered  acts  of  commerce. 
418.  Compmtation  of  tonnage. 

414  Exception  as  to  fisheries,  coasting  trade  and  intemil 
navigation. 

415.  Commercial  travellers. 

416.  Duty  on  samples. 

Equality  in  foreign  commerce  and  navigation. 

408.  There  sliall  be  maintained  between  the  territo- 
ries '  of  all  the  nations  reciprocal  liberty  of  commerce 
and  navigation  to  all  persons  and  ships  bearing  the 
character  of  any  of  the  nations.'  And,  except  as  pro- 
vided in  article  414,  whatever  traffic  is  allowed  by  any 
nation  to  its  domestic  ships,  or  to  those  of  any  other 
nation,  shall  be  allowed,  upon  the  same  terms,  to  the 
vessels  of  all  the  other  nations.* 

>  Treaty  between  the  United  States  and  the  Netherlands,  Aug.  26. 
1862,  Art.  XL,  (10  ZT:  8,  8ua.  at  L.,  988,)  expressly  extends  the  rule  of  red- 
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Bolivia, 
Veneiaela, 
The  Two  Sici- 
Uee, 


(loeity,  in  relation  to  the  flags  of  the  twp  nations,  to  the  colonies.  So 
ioes  that  between  Great  Britain  and  Prussia,  Aug.  16, 1869,  Art.  II.,  {Ag- 
aunts  d  Papers,  1866,  vol.  LXXVI.,  (88.) 

'  Treaty  between  the  United  States  and 
The  Two  Sicilies.  Oct.  1, 1865.  Arts.  VI.,  VIIL,  11  U.  8.  8lat.  at  L.,  639. 

'  Convention  between  the  United  States  and 

'^Re^WicI'^  } ^^^-    »'  ^^^-  ^  ^^-  15  ^- ^- ^^' ^  -'^•'<^')  1^*. 
Mayl8,  ie68,    "    IV.,  12 /d.,  1006. 
Aug.  27, 1860,   "    VL,  12  Id,,  1146. 

I  Oct.     1, 1865,    "     X.,  11  Id,,  646. 

67  nmneroas  French  treaties,  all  merchandise,  of  which  the  importa. 
on  or  exportation  is  legal,  may  be  imported  or  exported  in  foreign  as 
rell  as  domestic  vessels.  Such  merchandise,  imported  into  either  nation 
J  foreign  vessels,  maj  be  delivered  for  consumption,  transportation,  or 
^-exportation,  or  stored  at  the  disposal  of  the  owner,  or  his  agents,  in 
11  cases,  without  being  subject  to  more  burdensome  conditions  than 
iose  which  apply  to  merchandise  in  domestic  vessels. 
Treaty  between  France  and 
Sweden  and  Norway,  Feb.  14, 1865,  Art  IV.,  9  De  Oiereq,  172 

The    Free  Cities  of  Lu- ) 
beck,  Bremen  &  Ham-  [  Mar.    4,  1866,  "    VI.,  9  Id.,  187. 
burg,  ] 

Grand  Duchy  of  Meek-' 
lenburg-Schwerin,  (ex- 
tended to  the)  Grand 
Duchy    of    Mecklen- 
burg-Strelits, 
Austria,  Dec.   11, 1866. 

Russia,  June  14, 1867, 

To  similar  effect  is  the  treaty  between  France  and 
The  Pontifical  States,  July  29, 1867,  Art.  XIV.,  9  De  Olereg,  789. 
Portugal,  July  11, 1866,  "       XX.,  9  Id.,  668. 

See,  also,  treaty  between  the  United  States  and 
Hajti,  Nov.  8,  1864,  Art    X.,ldU.8. Stat. at X.,711. 

The  Ottoman  Empire,  Feb.  25,  1862,  "  VHI.,  18  Id.,  609. 
The  exception  in  the  esse  of  coasting  and  internal  navigation  is  pro- 
ded  for  by  ArUde  414. 


June   9,1866,  "    VI.,  9  id.,  296. 


IV.,  9  Id.,  668. 
XI.,  7  Id.,  278. 


iTo  Unfavorable  distyriminaiioria  on  account  of  na- 
onal  character  or  origin. 

409.  No  discrimination  in  the  treatment  in  any  re- 
E)ect,  whether  as  to  duties,  charges,  privileges,  draw- 
acks,  or  otherwise,  shall  be  made  by  any  nation 
gainst  the  ships  of  any  other  nation,  or  their  contents 
r  traffic,  in  favor  of  those  of  its  own  national  charac- 
5r,  or  those  of  any  other  nation  whatsoever  whether 
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a  party  to  this  Code  or  not,  on  account  of  the  national 
character  of  ships  or  persons,  or  the  origin  of  imports 
or  on  account  of  the  origin  or  destination  of  exports 
or  of  property  in  transit  through  the  coun^try.* 

This  article  shall  apply,  without  respect  to  the 
nationality  of  any  foreign  ports  included  in  the 
voyage.' 


^  The  commercial  treaties  provide  in  detail  for  many  particulars  which 
should  seem  to  be  comprehended.in  the  above  general  principle.  The  scope 
of  the  special  provisions  of  the  treaties  may  be  summarily  stated  as 
follows : 

Ihiiiei  on  imporU. — No  higher  or  other  duties  shall  be  charged  by  either 
nation  on  the  importation  of  goods  in  the  vessels  of  the  other  than  on  the 
same  in  vessels  of  its  own  national  character. 

Treaty  between  the  United  States  and 
Nicaragua,  June  21, 1867.  Art.  VI..  15  U.  8.  Stat,  at  L.lTr^)  59. 


VI.,  15  Id.,  (TV.,)  167. 
rv.,  13 /d,  1006. 

II.-VIII.,  12  Id.,  1044. 
VI.,  12 /d.  1094. 
VI..  12  Id,,  1146. 

X..  11  23.,  646. 


Dominican  Republic,  Feb.   8.1867, 
Bolivia,  May  18,  1858. 

Belgium.  July  17. 1858. 

Paraguay,  Feb.   4, 1859, 

Venezuela,  Aug.  27, 1860, 

Two  Sicilies,  Oct.    1,  1855, 

.  And  see  treaty  between  United  States  and 

The  Netherlands,  Aug.  26,  1852.  Art.  III.,  10  U.  8.  8tat.  atL.,  988. 
The  treaty  with  The  Two  Sicilies,  above  cited,  and  that  with  Hanover, 
June  10, 1846,  Art  IIL,  (9  U,  8,  Stat,  at  X.,  859,)  and  with  Mecklenburg- 
Schwerin,  Dec.  10,  1847,  Art.  III.,  (9  Id.,  912,)  forbid  any  priority  or  pref- 
erence to  be  given  to  either  nation,  or  any  one  on  their  behalf,  in  the  pur- 
chase of  articles  imported,  on  account  of  the  national  character  of  the 
yessol. 

Duties  on  exports. — No  higher  or  other  duties  shall  be  charged,  and  no 
less  bounties  or  drawbacks  allowed,  by  either  nation  on  the  exportation 
of  goods  in  the  vessels  of  the  other,  than  on  the  same  in  vessels  of  its 
own  national  character. 

Treaties  between  the  United  States  and  Nicaragua,  Art.  VI. ;  Dominican 
Republic,  Art.  VI. ;  Bolivia,  Art.  IV.;  Belgium,  Art.  VIII. ;  Netherlands, 
Art.  I.,  above  cited. 
8ee,  also,  the  treaty  between  the  United  States  and 
Hayti,  Nov.    8.  1864,  Art.      XI.,  18  U,  8.  8taL  at  L^  711. 

Ottoman  Empire.  Feb.  25,  1862,    **      VIII.,  13  Id.,  609. 
By  the  treaty  between  the  United  States  and  Belgium,  above,  salt  and 
the  produce  of  national  fisheries  are  excepted. 

Merchandise  of  auy  nature  and  origin,  exported  in  foreign  vessels,  is  not 
liable  to  charges  or  formalities  respecting  the  exportation,  other  than  those 
to  which  merchandise  exported  by  dome.stic  vessels  is  liable,  and   is  en- 
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Feb.  14, 18«5,  Art.        I..  9  De  Clereg,  172 


titled  to  enjoj  all  righta  and  drawbacks  or  other  favors  which  are  ac- 
corded in  the  case  of  domestic  vessels. 
Treaty  between  France  and 
Austria,  Dec.  11,  1866,  Art.  VIII.,  9  De  Clereq,  658. 

Sweden  and  Norway,  Feb.  14,  1865,  9  Id,,  172. 
A  similar  provision  is  contained  in  the  treaty  between  France  and 
Russia,  June  14, 1857,  Art.  XIII.,  7  De  Glercq,  278. 

Pontifical  States,  July  29, 1867,    **    XVI.,  9 /d.,  739. 
Port  diarget. — The  vessels  of  one  nation,  from  wheresoever  coming, 
and  entering,  laden,  or  in  ballast,  any  port  of  another  nation,  are  not 
liable  to  pay  in  those  ports,  whether  upon  entry  or  exit,  or  during  their 
sojourn,  any  other  or  greater  charges  of  tonnage,  pilotage,  brokerage, 
quarantine,  light-house  dues,  or  other  charges  imposed  upon  vessels  under 
whatever  denomination,  for  the  benefit  of  the  State,  the  district,  or  mu- 
nicipal or  local  corporations,  private  individuals,  or  any  other  person  or 
establishment,  than  those  which  are  chargeable  upon  domestic  vessels 
eomlng  from  the  same  place,  and  having  the  same  destination. 
Treaty  between  France  and 
Sweden     and     Norway, 
(omitting   some  quaU- 
fications,) 
Free   Cities  of    Lubeck, 
Bremen  and  Hamburg, 
Grand  Duchy  of   Meek- 
lenburff  -  Schwerin,  — 
(extended  to  the)  Grand 
Duchy  of  Mecklenburg- 
Strelitz, 
Portugal, 
Austria, 
Russia, 
To  similar  effect  is  that  between  France  and 

Pontifical  Stotes,  July  29, 1867,  Art.  X.,  9  Id.,  789. 
Provisions  for  the  equality  of  charges  on  vessels  of  both  nations  are 
also  continued  in  the  treaty  between  France  and 
San  Salvador,  Jan.  2,  1858,  7  Id.,  862. 
Treaty  between  the  United  States  and 

The  Ottoman  Empire, Feb.  25,1862,  Art.  IX.,  18  U'.8.Btat.aiL.,e09. 
And  see  the  treaties  of  the  United  Btates,  referred  to  under  the  para- 
graph above,  upon  "  duties  on  imports." 

Some  of  those  treaties  specify  also  charges  for  anchorage,  harbor  dues, 
buoys,  clearance,  salvage,  and  fees  of  public  functionaries. 

By  the  French  treaties,  last  above  dted,  each  nation  reserves  the  power 
to  impose  in  its  own  ports,  on  the  ships  of  other  nations,  and  on  mer- 
<Bhandise  composing  the  cargo  of  such  ships,  special  taxes  for  the  service 
of  the  port. 

JfacUUiei  in  port. — ^Vessels  of  each  nation  are  entitled  to  the  same 
privileges  in  respect  to  stationing,  lading  and  unlading,  within  the  terri- 
tory of  the  other,  as  are  extended  by  the  latter  to  domestic  vessels. 


•  March  4, 1865, 

June   9, 1865, 

July  11, 1866,  * 
Dec.  11, 1866,  ' 
June  14, 1857,  ' 


II.,9ii..l87. 

IIL,  9  Id.,  295. 

XVIII.,9/d.,558. 

I.,9  Id.,  658. 

III.,7id.,278. 
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Treaty  between  Great  Britain  and 
Colombia.  Feb.  16.  1866.  Art.  VIII..  j  ^^^V^'^Jo''^^''  ^^^'  ^ 
Belgium,  July  28,  1863,    "        VI..    id..  1863,'vol.  LXXIIL.  (46.) 
France.      Jan.  23,  1860.    "  X.,    Id,,  1«60.  vol.  LXVIII..  (80.) 

Treaty  between  France  and 
Sweden  and  Norway,  Feb.  14,  1866,  Art.  11.,  9  De  Clereq,  172. 

'X^itandH]['«%fM«.  4.18«.    "   IV.. 9  i<»..  187. 

Grand   Duchy  of   Meck- 
lenburg -  Schwerin — 
(extended  to  the)  Grand 
Duchy  of  Mecklenburg- 
Strelitz, 

Portugal, 

Russia, 


June  9,1866.    "    IV..  9 /d.,  296. 


9  Id.,  668. 
VI.,  7  Id,,  278. 


July  11,1866. 
June  14, 1867. 

By  the  treaty  between  Great  Briuin  and  Prussia,  August  16,  1865,  (Ac- 
eounU  and  Papers,  1866,  vol.  LXXVI.,  88,)  it  is  provided  that  ships  and 
their  cargoes  of  each  of  the  parties  in  the  dominions  of  the  other,  shall 
be  treated  in  every  respect  as  national  ships  and  their  cargoes.  Bat  this 
stipulation  does  not  affect  the  exclusive  rights  connected  with  fishery  be- 
longing to  the  subjects  of  either  country,  nor  the  local  immunities  en- 
Joyed  by  a  privileged  class  in  Great  Britain. 

DiscrimiruUing  duties — No.  higher  or  other  duties  shall  be  imposed  by 
either  nation  on  the  imi>ortation  from  the  other  nation  of  articles*  the 
growth,  produce,  or  manufacture  of  the  other  nation,  than  are  or  shall  be 
imposed  on  the  like  articles  from  any  nation  whatever. 
Treaty  between  the  United  States  and 
Nicara^a.  June  21, 1867.  Art.      IV..  16  U,  8, 8kU,  at  L.  (IV.,)  69» 

^V^h\\^  ^\  ^^^'  ^'  1867,    "        IX..16  Id,,  (2V..)167. 
Bolivia.'  May  18, 1868,    "        VI.,  12 i3.,  1007. 

Belgium,  July  17. 1858,    "    XUL.  12 /d..  1047. 

Venezuela,  Aug.  27, 1860,    "       IX..  12  Id.,  1148. 

And  see  treaty  between  the  United  States  and 

Paraguay.  Feb.  4.  1859,  Art.  IV.,  12  Id,,  1098. 
By  the  treaty  between  the  United  States  and  the  Netherlands,  1863» 
Art.  v.,  (10  27.  8,  8kU,  cU  L,,  985.)  discriminating  duties  are  allowed  to 
some  extent. 

The  treaty  between  Great  Britain  and  Austria,  Deo.  16, 1866,  Art.  VI., 
{Accounts  and  Papers,  1866,  vol.  LXXVI.,  88,)  provides  that  internal  im- 
posts which  are  levied  in  the  territory  of  one  party  on  the  production, 
preparation,  or  use  of  any  article,  whether  on  account  of  the  State,  or  on 
account  of  municipalities  and  corporations,  shall  under  no  pretext  affect 
the  productions  of  the  other  party  in  a  higher  or  more  onerous  degree 
than  the  same  productions  of  native  origin. 

Products  of  fisheries  are  also  expressly  mentioned  as  in  addition  to 
other  articles  of  produce,  growth  or  manufacture  in  the  treaty  between 
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the  United  States  aud  the  Dominican  Republic,  Art.  IX;  The  Two  Sici- 
lies, Art  XIV.,  above. 

Goods  in  transit  are  included  in  the  treaty  between  the  United  Stateg- 
and  the  Swiss  Confederation,  Not.  25, 1850,  Art.  IZ.,  (11  U.  B.  8tai.  at  L., 
592.) 

Ghargei  an  unladen  cargo. — Foreign  vessels  entering  a  port  and  wish mg 
to  discharge  a  part  of  their  cargo  may,  subject  to  the  laws  and  regulatmns^ 
of  the  nation,  keep  on  board  siich  of  the  cargo  as  is  destined  to  ajioiher 
port,  whether  of  the  same  country  or  of  another,  and  carry  it  thither, 
without  being  required  to  pay  for  such  part  of  their  cargo  any  duties  or 
charges  save  those  of  the  service  of  the  port,  and  those  are  chargeable 
only  at  the  same  rate  as  is  fixed  for  domestic  vessels. 

Treaty  between  France  and 
Free  Cities  of  Lubeck, ) 
Bremen    and    flam-  >  ICar.    4, 1865,  Art        X,  9  De  OUroq,  167. 

burg,  )  

Portugal,  July  11,  1866,     "  XXVI.,  9  Id,,  558. 

Russia,  June  14,  1857,     "     VH.,  7  Id.,  278. 

By  the  convention  between  the  United  States  and  Belgium^  July  17^ 
1858,  Art.  XI.,  (12  U.  8.  8UU.  at  L.,  1048,)  cargo  retained  on  the  ehips  of 
one  nation  while  in  the  ports  of  the  other,  and  destined  for  any  foreign 
country,  is  not  subject  to  any  charges  whatever  other  than  thoee  for  the 
prevention  of  smuggling. 

The  mati  favored  nation  clause,  which  is  adopted  between  some  ChrU- 
tain  powers,  as  .well  as  with  uncivilized  or  non-Christian  Statei^,  a««me 
to  Imb  a  shifting  rule,  not  adapted  to  a  permanent  Code.  Fully  stated,  it 
seems  to  be  as  follows : 

'*  It  being  the  intention  of  the  two  high  contracting  parties  to  bind 
themselves  by  the  preceding  articles,  to  treat  each  other  on  the  footing-  of 
the  most  favored  nation,  it  is  hereby  agreed  between  them,  that  any  favor, 
privilege,  or  immunity  whatever,  in  matters  of  commerce  and  navigation, 
which  either  contracting  party  has  actually  granted,  or  may  hereafter 
errant,  to  the  subjects  or  citisens  of  any  other  State,  shall  be  extended  to 
the  subjects  or  citizens  of  the  other  high  contracting  party  gratuitously, 
if  the  concession  in  favor  of  that  other  nation  shall  have  been  grata  i tons  ■ 
or  in  return  for  a  compensation  as  nearly  as  possible  of  proportionate 
v&loe  and  effect,  to  be  adjusted  by  mutual  agreement,  if  the  conceBsioa 
shall  have  been  conditional."  This  is  the  form  in  which  it  appears  in  the 
treaty  between  the  United  States  and 

Honduras,  July  4, 1864,  Art.  lU.,  18  IT.  8.  Stat,  at  L.,  699. 

See,  also,  to  similar  effect,  treaty  between  France  and 

Netherlands,  July7,1865,Art.XXXVIII.,92>dCTercg.337. 


Free  Cities  of   Lubeck,)  t^,..,  m  iq«» 
Bremen  and  Hamburg,  f  ^•'•*»iw». 


Grand  Duchy  of  Meck- 
lenburg -  Schwerin  — 
(extended  to  the)  Grand 
Duchy  of  Mecklenburg- 
Strelits, 


Jime9,186(^' 


XXn.,9/<«.,187. 


XXin.,9J<L,  295. 
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For  the  exception  to  the  moet  faTored  nation  clause  in  favor  of  frontier 
traflSc,  Federal  laws,  &c. ,  see  the  treaty  between  Great  Britain  and  Austria, 
Dec.  16, 1865,  Art.  II.,  Aecountt  and  Papers,  1866,  vol.  LXXVL,  (38.) 

The  treaty  between  Great  Britain  and  Prussia,  above  referred  to,  pro- 
vides for  "  equality  of  treatment  with  native  subjects  in  regard  to  charges 
on  loadiog  and  unloading,  to  warehousing  and  the  transit  trade,  as  also 
in  regard  to  bounties,  facilities,  and  drawbacks." 

Some  of  the  treaties  are,  like  Article  409,  much  more  general  than  tba» 
treaties  above  referred  to.  For  instance,  the  language  of  the  recent  treaty 
between  Great  Britain  and  Prussia,  August  16, 1865,  Art.  I.,  {Aee<mnU  and 
Papers,  1866,  voL  LXXVL,  88,)  is  as  follows  : 

"  British  ships  and  their  can^oes  shall,  in  Prussia,  and  Prussian  ships 
and  their  cargoes  shall,  in  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, from  whatever  place  arriving,  and  whatever  may  be  their  place  of 
destination,  and  whatever  may  be  the  place  of  origin  or  destination  of 
their  cargoes,  be  tr^ted  in  every  respect  as  national  ships  and  their 
cargoes. 

**  It  is,  however,  agreed  that  the  preceding  stipulation  shall  not  affect 
the  rights  connected  with  fishery  belonging  exclusively  to  the  subjects  of 
either  country,  within  their  respective  marine  territorial  limits,  nor  the 
local  immunities  enjoyed  in  Great  Britain  not  by  British  subjects  gen- 
erally,  but  only  by  certain  privileged  classes  in  certain  posts." 

By  the  treaty  between  the  United  States  and  The  Two  Sicilies,  Oct.  1, 
1855,  Art.  VL,  (11  U.S.  8tai,  at  L.,  648,) it  is  provided  that  the  reciprocity 
established  shall  not  extend  to  premiums  which  either  i\^tion  may  grant 
to  their  own  citizens  or  subjects  to  encourage  the  building  of  ships  to  sail 
under  their  own  flag. 

>  Treaty  between  the  United  States  and  The  Two  Sicilies,  above  cited  ; 
Bolivia,  May  13,  1858,  Art.  IV.,  (12  U.  8,  Stat,  at  X.,  1006  ;)  Hayti,  Nov.  8, 
1864,  Art.  XL,  (13 /d,  711.) 

A  similar  provision  is  contained  in  the  treaty  between  France  and  the 
Grand  Duchy  of  Mecklenburg-Schwerin,  (extended  to  the)  Grend  Duchj 
of  Mecklenburg.Strelitz,  June  9,  1865,  Art.  VIIL,  9  De  Olercq,  295. 

Compare  treaty  between  France  and  Russia,  June  14,  1867,  Art.  XII., 
7  Id.,  278. 


Restrictions  on  examination  of  cargo  and  charges. 

410.  Except  as  otherwise  provided  in  tliis  Code,  for- 
eign ships  cannot  be  subjected  to  account  for  their 
freight,  unless  preparing  to  discharge  it ;  nor  to  pay 
any  charges,  unless  they  enter  port ;  and  then  only- 
such  as  are  chargeable  upon  domestic  ships  in  the  like 
cases. 

Suggested  by  treaties  between  the  United  States  and  Prussia,  1785,  (8 
U.  a.  Stat,  at  L.,  SAO  Bolivia,  May  18. 1858.  Art.  UL,  (12  Id.,  1006,)  which 
have  A  provision  to  the  effect  that  no  examination  required  by  the  la^vvs  of 
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either  nation,  of  property  laden  in  its  ports  on  the  ships  of  the  other,  can 
be  required  after  the  lading ;  and  sach  ships  shall  not  be  searched,  anless 
property  has  been  clandestinely  and  illegally  laden ;  in  which  case,  the 
person  by  whose  order  it  was  carried  on  board,  or  who  carried  it  without 
order,  is  liable  to  the  local  law;  but  no  other  person  shall  be  molested,  nor 
shall  any  other  goods,  nor  the  vessel,  be  detained  for  that  cause. 

It  does  not,  however,  seem  desirable  to  recognize  such  a  rule  as  of  gen- 
eral obligation. 

Skips  exempt  from  tonriage  d/ues. 
411.  The  following  ships  are  free  from  tonnage  dues 
on  entry,  sojourn,  or  departure  : 

1.  Public  armed  ships ; 

2.  Ships  which,  entering  in  ballast  from  whatever 
place,  neither  discharge  ballast,  nor  take  in  freight ; 

3.  Ships  which,  passing  from  one  port  to  another  of 
[;he  same  nation,  whether  it  be  to  discharge  all  or  a  part 
>f  their  freight,  or  to  lade  freight,  have  already  paid 
mch  charges ; 

4.  Steamships  engaged  in  the  postal  service,  or  the 
transportation  of  travellers  and  their  baggage,  and  in 
tto  other  coipmerce ; 

5.  Ships  which,  entering  a  port,  whether  voluntarily 
3r  by  stress,  leave  it  without  performing  any  act  of 
commerce ;  *  and, 

6.  Pleasure  yachts,  the  passports  of  which  state  their 
[Quality  as  such,  and  which  have  on  board  no  goods 
subject  to  duty,  and  leave  port  without  performing  any 
act  of  commerce.* 

'  Subdivisions  2,  8,  4  and  6  are  from  the  treaty  between  France  and 
Portugal,  July  11,  1806,  Art.  XXVII.,  (9  De  Olereq,  658;)  Sweden  and  Nor- 
way, Feb.  14,  1866.  Art.  VIL,  (9  Id,,  172.) 

'  The  declaration  between  France  and  several  other  continental  Powers, 
7  I^e  OUreq,  622,  686,)  proyides  that  such  yachts  are  free  from  all  duties 
>f  navigation,  but  requires  that  they  carry  away  all  persons  who  arrived 
t>y  them. 

The  treaties  between  France  and  the  Free  Cities  of  Lubeck,  Bremen  and 
Hamburg,  March  4,  1866,  Art.  IX.,  (^De  Clercq,  187;)  and  with  the  Grand 
Duchy  of  Mecklenburg-Schwerin— (extended  to  the)  Grand  Duchy  of 
liecklenburg-Strelitz,  June  9,  1866,  Art.  IX.,  (9  Id.,  296,)  are  to  similar 
Bffect,  except  that  they  do  not  mention  steamships  as  above,  and  the  first 
neniioned  does  not  declare  such  vessels  free  from  tax,  but  only  puts  them 
ipon  the  same  footing  as  domestic  vessels. 
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What  acts  not  to  be  considered  acts  of  commerce, 

412.  The  following  acts  in  a  port  of  refuge  are  not 
to  be  considered  as  acts  of  commerce,  within  the  last 
article : 

1.  Unlading  and  relading  merchandise  for  the  repair 
or  purification  of  the  same,  or  of  the  ship  ; 

2.  The  transfer  of  merchandise  from  one  ship  to 
another,  in  case  the  former  proves  unseaworthy  ; 

3.  Expenditures  necessary  for  food  and  equipment ; 
and, 

4.  The  sale  of  damaged  freight,  by  authority  of  the 
proper  revenue  officers. 

Treaty  between  France  and 
Sweden  and  Norway,  Feb.  14,  18d5,  Art  VII.,  9  D«  Olertq,  172. 

^TreS;ilndV."b':?J:fMar.    4.1866.    "      Ii.9/<i.l87. 

Computation  of  tonnage. 

413.  All  tonnage  dues  on  a  foreign  ship  bearing  a 
passport  such  as  is  prescribed  by  article  278,  must  be 
reckoned  either  according  to  the  tonnage  stated  in  the 
passport,  or  according  to  the  mode  of  measurement  in 
use  in  the  port  where  the  ship  lies,  as  the  master  may 
elect. 


Treaty  between  France  and 

Free  Citien  of  Lubeck, 
Bremen  and  Hambarg,  ) 

Qrand  Dachy  of  Meek- 
lenburgr.Schwerin  (ex- 
tended to  the)  Qrand 
Duchy  of  Mecklen- 
burgr-Strelitz, 

Austria, 

Pontifical  Stotes, 

Honduras, 


Mar.  4, 1866,  Art  V..  9  De  Clmq,  187. 


June  9,  18«5,    "     V.,  9  7<f.,  295. 


Deo.  11,  1866, 
July  29,  1867, 
Feb.  22,  1856, 


n.,  9  Jd,  658. 
ZI.,9i(2.,789. 
XI.,  7  Id,.  10. 


Exception  as  to  fisheries^  coasting  trade^  and  irUer- 
nal  navigation. 

414.  The  provisions  of  this  Title  do  not  prevent  a 
nation  from  giving  to  its  members,  or  to  domestic  ships  * 
of  any  kind,*  exemptions,  privileges,  or  exclusive  rights 
in  reference  to : 

1.  The  national  fisheries,  or  their  produce  ;  *  or, 
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2.  Domestic  nayigation,^  as  defined  by  article  372. 

I  The  usual  langoAge  of  the  treaties  is,  that  the  Articles  in  qaefitibn  do 
net  appliy  to  the  coasting  trade,  &c. ;  bat  it  is  suggested  here  to  make  the 
equality  apply,  a»  between  foreign  ih4p$,  reserving  the  right  of  a  nation  to 
give  exclusive  or  other  privileges  to  its  own  people  and  ships  over  all 
others. 

See  treaty  between  Great  Britain  and  Prussia,  Aug.  16, 1865,  (Aeeotmti 
and  Paper»,  1866,  voL  LXZVI.,  88.) 

The  treaty  between  France  and  the  Grand  Duchy  of  Hecklenburg- 
Schwerin,  (extended  to  the)  Grand  Duchy  of  Meeklenburg-Strelitx,  June 
9,  1865,  Art.  VIL,  (9  Do  Olereq,  295,)  provides  that  the  vessels  of  either 
power  engaged  in  internal  navigation,  shall  be  treated  on  the  same  foot- 
ing  as  vessels  of  the  most  favored  nations. 

*  Treaty  between  the  United  States  and 

The  Two  Sicilies,  Oct.  1,  1855,  Art.  XIIL,  11  U.  8,  8UU.  at  L.  647. 

*  Treaty  between  France  and 

Austria,  Dec.  11,  1866,  Art.      IX.,  9  De  Clereq,  658. 

Pontifical  States,  July  29,  1867,    "  XVH,  9 /d.,  789. 
And  other  French  treaties. 
^  Treaty  between  France  and 

Sweden  and  Norway,  Feb.  14,  1865,  Art     V.,  9  De  Ol&req,  172. 

Austria,  Dec.  11, 1866,  "       V.,  9  Id.,  658. 

Pontifical  Sutes,         July  29, 1867,  "   XUI.,  9 /d.,  789. 


CoTriTnercial  travellers. 

415.  No  nation  shall  impose  a  license  tax  upon  com- 
mercial travellers  seeking  orders  or  making  purchases 
for  their  principals  in  another  nation,  and  carrying  no 
merchandise  other  than  samples. 

This  provision  is  from  the  commercial  treaty  between  France  and  Swit- 
zerland, June  80, 1864,  Art.yLiVi.,  (9  De  Olereq,  56,)  which,  however,  pro- 
vides also,  that  such  travellers  shall  be  duly  authorised  by  their  own  gov- 
emment,  according  to  the  formalitieB  to  be  agreed  upon  between  the  two 
nations. 
Treaty  between  France  and 

Austria,  Dec.  11, 1866,  Art.  XV.,  9  De  Qlorcq,  646. 
To  very  similar  effect  are  the  following: 
Treaty  between  France  and 
Sweden  and  Norway,  Feb.  14, 1865,  Art  XV.,  %DeOleroq,l(5l. 

Portugal,  July  11,  1866,    "      IX,  9  Id.,  558. 

'^reiSn7nd'Hi^b':J;}Mar.    4,1865,    "    XVL.  9  Jd..  187. 

Grand  Duchy  of    Meek-' 


lenburff  -  Schwerin  — 

(extended  to  the)  Grand  ^  June   9,  1865, 

Ducby  of  Mecklenburg- 

Strelitz, 


XIX.,  9  Id,,  d96. 
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The  treaty  between  FraDce  and  Belgitim,  April  27,  1854,  Art.  XIX,  (6 
De  Clercq,  420,)  sabjects  commercial  travellers  to  a  tax. 

For  the  rule  adopted  between  France  and  Switzerland,  see  9  De  Clereq, 
819. 

The  provisions  of  the  protocol  between  France  and  The  Free  Cities,  ia 
reference  to  regulations  for  commercial  travellers,  and  the  importation  of 
samples,  provided  for  annual  licenses  in  two  forms— one  for  manufacturers 
and  merchants,  and  the  other  for  commercial  travellers;  and  also  for 
offices  in  each  country,  for  the  inspection  and  admission  of  samples.  9 
De  Clereq,  20. 

DtUy  on  samples. 

416.  Dutiable  articles,  when  carried  as  samples  nn- 
der  the  last  article,  shall  be  admitted,  temporarily,  free 
of  duty.  But  proper  security  may  be  required  for 
their  re-exportation. 

Thie  provision  is  from  the  commercial  treaty  between  France  and  Swit- 
zerland, June  80,  1864,  (9  De  Olereq,  66,)  which  also  provides  that  the 
necessary  formalities  shall  be  regulated  bj  agreement  between  the  two 
governments. 

Treaty  between  France  and 
Grand   Duchy   of    Meek-' 
lenburg  -  Schwerin  — 

(extended  to  the)  Grand  -June  9,1866,  Art.       XSi.,9DeClereq,f^. 
Duchy  of  Mecklenburg- 
Strelitz, 
Netherlands,  July  7, 1865,    "    XXIII.,  9  id. ,  837. 

The  regulations  governing  the  execution  of  the  provision  for  the  ad- 
mission of  samples  free  of  duty,  and  for  the  annual  license  of  commer- 
cial travellers,  under  the  treaty  between  France  and  Austria,  are  con- 
tained in  the  protocol  of  Dec.  11,  1866,  (9  De  Clereq,  662.) 

As  to  the  identification  of  samples,  see  also  protocol  to  treaty  between 
France  and  the  Grand  Duchj  of  Mecklenburg-Schwerin,  (9  De  Clereq, 
808.) 


intebnatio;b^al  code.  289 


TITLE    XIII. 

QUABANTINB. 

Abtioqlb  417.  Qaarantine. 

418.  For  what  diseaseB  quarantine  maj  be  imposed. 

419.  Detention  of  shipB. 

430.  Ships  may  put  to  sea,  when. 

421.  Limit  of  quarantine. 

422.  Regulations. 

A  summary  of  the  laws  and  regulations  of  different  countries  on  quar- 
antine  will  be  found  in  a  paper  by  Dr.  Milroy,  in  the  TransacHans  of  the 
BritUh  National  Asioeiatum  for  the  Promotion  of  Social  8cien4ie,  1862^,  p. 
872. 

Another  paper  by  the  same  author  is  found  in  Id.,  vol.  for  1859,  p.  521  ; 
Several  conventions  on  this  subject  are  to  be  found  in  6  De  Clercq,  141. 
6  Id,,  179  ;  9  /d.,  48 ;  9  Id.,  883. 

See,  also,  an  account  of  the  Quarantine  Conference  of  Paris,  in  Trans- 
aetians  of  Nat.  Amo.  for  Promotion  of  Social  Science,  vol.  for  1859, 
p.  605. 

Qtuirantine. 

417.  Each  nation,  for  the  protection  of  the  public 
health,  may  impose,  in  any  ports  of  its  territory,  quar- 
antine upon  all  ships,  public  or  private,  arriving  from 
other  ports,  and  the  persons  and  property  on  board, 
and  may  impose,  on  any  part  of  its  land  frontiers,  quar- 
antine upon  any  person  or  property  about  to  enter, 
subject  to  the  following  articles  of  this  Title. 

For  what  diseases  quarantine  may  he  imposed. 

418.  Quarantine  may  be  imposed  for  any  of  the  fol- 
lowing diseases,  and  no  other,  viz.  :  yellow  fever, 
cholera,  typhus  or  ship  fever,  small-pox,  and  any  new 
disease,  not  now  known,  of  a  contagious,  infectious,  or 
pestilential  nature. 

Detention  of  ships. 

419.  Ships  arriving  in  a  foul  and  unwholesome  con- 
iition,  even  though  provided  with  clean  bills  of  health, 
suid  though  no  case  of  disease  has  occurred  during  the 
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voyage,  may  be  subjected  to  qnarantmb  detention  and 
purification. 

Ships  mayptU  to  sea,  when. 

420.  Any  ship,  before  breaking  bulk,  may  put  to 
«ea,  in  preference  to  being  subjected  to  quarantine. 

IdmU  qfqudravMne. 

421.  Quarantine  shall  in  no  case  exceed  thirty  days. 

UeguLoMoTis. 

422.  Subject  to  the  foregoing  articles  of  this  Title, 
«ach  nation  may  make  and  enforce  such  quarantine 
regulations  as  it  may  see  fit. 
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TITLE     XIV. 


RAILWAYS. 


Abtzgui  428.  Line  between  frontier  stations  an  international 
route. 

424.  Equal  fadlities  to  members  of  any  nation. 

425.  Freedom  of  traffic. 

426.  Revenue  service. 

427.  Offenders  against  either  nation  not  to  be  employed 

by  the  other. 

428.  Goods  carried  in  passenger  trains. 

429.  Transit   of     merchandise    through    intermediate 

nation. 

Line  between  frontier  stations  an  international 
oute. 

423.  Except  where  otherwise  provided  by  special 
ompact,  the  portion  of  a  railway  lying  between  the 
rentier  stations  of  two  nations  which  the  railway  con- 
ects  is  an  international  route.  In  all  that  concerns 
lie  snnreillance  of  the  road,  the  administrative  control 
f  each  nation  extends  over  the  line  proceeding  from  it 
5  the  frontier  station  of  the  other  nation. 

But  the  jurisdiction  of  the  tribunals  is  not  thereby 
xtended  beyond  the  frontier. 

Suggested  by  the  provisions  of  the  convention  for  the  international 
kilway  service  between  France  and  Spain,  April  8,  1864,  Art.  I.,  9  De 
lereq,  12. 

Eijual  facilities  to  members  of  any  nation. 

4Z^.  No  distinction  shall  be  made  between  the  mem- 
ers  of  diflEerent  nations  in  the  price,  time,  or  facilities 
f  transportation ;  and  transportation  within  one  ter- 
ifcory  towards  the  other  shall  not  be  less  favorably 
reated  in  those  respects  than  that  which  is  wholly 
itemal. 

16 
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Cronyention  for  the  eetabUBhinent  of  an  international  railway  between 
France  and 

.  Belgium,  Jan.    15,  1866,  Art.  VIIL,  9  De  Clm^,  478, 475. 

Prussia,  Jul7  18.  1867,    "     VIII.,9  fdL,  786,  788. 

^  LSxembX"  }  •^""^  '"'  '^^'    "        ^' '  ^^'  '"''  ^• 

Bavaria,  Feb.    4,1848,    "        X.,  5 /d.,  576. 

The  last  clause  of  the  Artide  is  also  contained  in  the  ooi&Tention  be- 
tween France  and 

Belgium.  Sept.  20, 1860,  Art.  XI.,  8  De  Olereq,  118, 
^respecting  the  railways  of  the  Ardennes  and  Namur.) 

Belgium,  Sept.  dO.  1860,  Art.  XL,  8  Id.,  122, 
-^respecting  the  railways  of  the  Ardennes  and  of  Luxembuzg.) 


Freedom  of  i^affic. 

425.  Subject  to  the  following  articles,  trains,  whether 
with  goods  or  passengers,  may  cross  the  boundary  at 
any  time  of  the  day  or  night,  and  without  exception  of 
holidays. 

Convention  concerning  international  railway  flervice  between  France 
and 

Spain,  April  8, 1864,  Arts.  II.,  IX,  0  Dt  Chroq,  12, 14. 
Detailed  provisions  respecting  the  revenue  service  are  found  in  Arts. 
IV.,  VI.-VIII.,  X.,  XL,  of  the  convention  between  France  and  Spain, 
above,  and  in  the  convention  between  France  and 

Bavaria,   Julj    8,  1857,  Arts.  XII-XV.,  7  De  Olercq,  229. 
Saidinia,  Nov.  28,  1858,  7  Id.,  532. 
Alfo  in  the  regulation  of  the  international  railway  service  between 
France  and 

Sardinia,  Nov.  15, 1858,  7  De  Clereq,  529. 

^ttrSSfd^I^'  [^--  1*'  1»52.  6/d.,252. 

Renenue  sermce. 

426.  Each  nation  is  entitled  to  the  following  facili- 
ties for  its  revenue  and  railway  service,  subject  to  the 
next  article : 

1.  Each  of  the  contiguous  nations  mp,y  establish  and 
designate  by  its  arms,'  in  the  frontier  station  of  the 
other,  a  revenue  office,  the  necessary  accommodation 
for  which  shall  be  provided  by  the  latter  nation,  with- 
out charge ; " 

2.  Bach  nation  may  send  its  revenue  officers  in  uni« 
form,  and  with  or  without  arms,'  to  and  fro  between  ife 
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jrritory  and  such  office,  in  any  train,  in  the  oompart- 
lents  of  the  guard  and  carriages  of  the  second  class, 
ithont  charge ;  *  ^  • 

3.  Such  revenue  officers,  and  other  servants  of  the 
ovemment,  or  of  the  railway,  crossing  the  boundary 
II  their  service  as  such,  are,  on  the  production  of  their 
)mniissions,  exempt  from  civil  or  military  service,  and 
om  direct  and  personal  taxes  ;  and  in  respect  to  ser- 
ice  within  the  station,  remain  subject  to  the  exclusive 
athority  of  the  nation  employing  them.  In  other  re- 
jects, they  are  equally  subject  to  the  local  law  as 
:her  jjersons ;  * 

4.  Articles  necessary  within  the  territory  of  one  na- 
on  for  the  service  of  the  other,  or  the  maintenance 
f  its  railway,  or  furnishing  the  residences  of  its  offi- 
?rs  and  servants,  are  free  of  duty  on  crossing  the 
3undary ;  • 

5.  The  revenue  officers  of  the  two  nations  shall  re- 
jectively  communicate  to  each  other  the  instructions 
id  circulars  addressed  to  their  officers  respecting  the 
jrvice ; 

6.  The  administration  of  each  railway  must  notify  to 
le  revenue  officers,  at  least  eight  days  in  advance, 
langes  proposed  in  the  time  tables  ;  but  special  and 
ctraordinary  trains  may  be  sent  at  any  time,  twelve 
>urs'  notice  in  advance  being  given  of  freight  trains ; ' 

7.  Officers  and  agents  of  each  nation,  and  its  railway, 
U8t  respectively  render  to  those  of  the  other  all  rea- 
nable  co-operation  in  respect  to  international  trans- 
>ration,  and  the  prevention  and  detection  of  frauds 
L  the  revenue,  subject  to  the  regulations  of  their  own 

Conyention  concerning  the  international  railway  Berrice  between 
ince  and 

Spain,  April  8,  1864,  Art.  XVII.,  9  De  Glercq,  12,  15. 
Lnd  to  similar  effect,  convention  between  France  and 

Sardinia,  Nov.  28,  1868,  Art.  III.,  7  De  Olereq,  682. 

Bavaria.   July    8,  1857,    "    III.,  7  id.,  299. 
Ck»nTention  between  France  and 

Spain  April  8. 1864,  Art.  XIV.,  9  De  Cl&req,  12,  15. 
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*  Conventioii  between  France  and 

Bavaria,  July  3,  1867,  Arti.  IV.,  V.,  7  De  Cl&rcq,  2W, 
—which  also  provides  that "  lis  seront  dispense  des  prescriptionB  de  po- 
lice Bur  les  paese-ports." 
^  Convention  between  France  and 

Spain,  April  8,  1864,  Art.  V.,  0  i>tf  Ol&req,  12. 

*  Convention  between  France  and 

Bavaria.  July  8, 1867,  Art.  VI.,  7  De  dercq,  2W,  801. 

*  Convention  between  France  and 

Spain,  April  8,  1864.  Art.  XIX.,  0  De  Olereq,  12, 16. 
Regulation  of  the  international  service  of  railways  between  France 
and 

Sardinia.  Nov.  16, 1868,  Art.  XVIII..  7  De  Clereq,  629,  681. 

^  pfu'Sa*''*^  [  1848.     "    XXIV.,  6  id..  618. 

^  Convention  between  France  and 
Spain,      April  8, 1864.  Art.  XVIII.,  0  De  OUrcq,  12, 16. 
Bavaria,  July  8.  1867.    "      XXX.,  7  Id.,  299.  304. 
The  latter  adds  ;  "  sons  peine  d'etre  tenues  de  remplir  a  la  frontien 
les  formalities  ordinaires  de  douane." 

To  the  same  effect  are  the  regulations  for  international  railway  service 
between  France  and 

Belgium  and  Pru«- J  ^^     ..    ux.,  5  j^.,  eii 

'  Convention  between  France  and 
Bavaria.  July  8,  1867,  Art.    X.,  7  De  Ol&rcq,  299, 801. 
Sardinia,  Nov.  8.  1868,     "    XI..  7  Jd.,  632,  634. 

Offenders  against  either  nation  not  to  he  employed 
by  the  other. 

427.  A  nation  is  not  bound  to  permit  the  entry 
upon  or  service  within  its  territory,  under  this  Title,  of 
an  oflScer  or  agent  who  has  been  convicted  in  its  tribu- 
nals of  any  offense  whatever. 

Convention  between  France  and 
Bavaria,  July    8.  1867,  Art.   VIH.,  7  De  Cl&rcq,  299, 801, 
Sardinia,  Nov.  28, 1868,    "     XVI.,  7  Jd.,  582,  684. 

Ooods  carried  in  passenger  trains. 

428.  Passengers  are  not  entitled  to  take  in  the  car- 
riages goods,  or  packages  containing  goods,  subject  to 
duty,  or  prohibited.' 

Articles  subject  to  duty,  carried  in  passenger  trains, 
may  be  subjected  to  the  regulations  for  goods  on  freight 
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ains,  except  that  they  must  be  passed  without  more 
lan  three  hours'  delay.' 

'  Convention  between  France  and 

Spain,        Apr.  8,  1864,  Art.     XII.,  9  De  Ol&req,  12, 16. 

Bavaria,     July  8,  1857,     "    XXVI.,  7  Id,,  299,  301. 
Regulation  of  international  railway  service  between  France  and 

Sardinia,  Nov.  15,  1858,  Art.      IX.,  7  De  Glercq,  629. 

^^e^rlards,  '''"  \  ^'  ^^>  '^^>     ''    XIII..  6  Id..  262. 
^^Jg^*"^^"***"}  1848.      "    XIII.,  6  id..  618. 

'  Convention  between  France  and 

Spain,  April  8,  1864.  Art.  XIII.,  9  De  Ckrcq,  12,  16. 
To  similar  effect,  without  the  last  clause,  convention  between  Franca 
id 

Bavaria,  July    8,  1867,  Art.  XXVIL,  7  De  Ci&rcq,  808. 

Sardinia.  Nov.  16,  1858,    "  X,  7/d,  629. 

^teri^^,  '''"  \  ^^- 1^'  ^»52,    "         XIV..  6  «..  262. 
^S"""  ''''^  ^''^  (  1S48.   -         XIV.,  6  Id.,  618. 

Transit  of  merchandise  through  intermediate  na- 
on. 

429.  Wagons,  cars,  or  packages  of  merchandise, 
»led  by  the  revenue  officers  of  one  nation  for  inter- 
ational  railway  transportation,  and  passing  through 
le  territory  of  another  nation,  in  course  of  such  trans- 
ortation,  into  the  territory  of  a  third  nation,  shall  be 
-eated  as  having  been  directly  imported,  if  the  seals 
ad  enclosures  remain  unbroken  upon  entering  the  lat- 
jr,  and  if  the  transportation  has  been  conformable  to 
16  regulations  of  the  service.  The  casual  breaking  of 
16  enclosures  during  transportation  shall  not  aflfect 
16  application  of  this  article,  if  the  cause,  and  the  acts 
one  in  consequence  thereof,  be  certified  by  the  local 
athorities,  and  a  new  seal  be  imposed  by  them. 

Treaty  between  France  and 

Switzerland,  June  80, 1864,  Art.  V.,  9  De  Cltreq,  49. 
Similar  provisions  in  treaty  between  France  and 

Netherlands,  Art.  X. ,  9  i>e  OTerc^,  887. 

Portugal,     Jnlyll,  1866,      *'      XXIV.,  9  id.,  658, 
-reqaire  the  wagons  or  packages  to  be  "  plombds,"  and  do  not  contain 
le  claase  relative  to  compliance  with  the  conditions  of  the  international 
rvice. 
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TITLE    XV. 


TELEGRAPHS. 

ABnOLBiSO.  Free  communication  allowed. 

481.  Ri^ht  of  correspondiDg. 

482.  Classification  of  diapatches. 

483.  Dispatches  of  State. 

484.  Authentication  of  dispatches  of  State. 

485.  Authentication  of  private  dispatcheB. 

486.  Language  of  dispatches. 

487.  Dispatches  in  cypher. 
488,  480.  Preference  of  dispatches. 

440.  Designation  of  route. 

441.  Government  scrutiny  relinquished. 

442.  Illegal  dispatches. 
448.  Suspension  of  service. 

444.  Sending  false  dispatches ;  violating  dispatches,  Ac 

445.  Regulations. 

In  November,  1869,  the  Secretary  of  Stote  of  the  United  States,  b] 
direction  of  the  President,  addressed  a  circular  to  the  principal  mari 
time  powers,  inviting  a  conference  to  form  a  joint  convention  for  the  pro 
tection  of  submarine  cables. 

The  objects  proposed  were  :  1,  to  make  willful  or  wanton  destrnctioi 
of  them  punishable  as  piracy ;  2,  to  encourage  future  constructions,  V 
forbidding  exclusive  concessions,  except  on  consent  of  both  nations  coo 
cemed  ;  8,  to  forbid  government  scrutiny  at  either  end  of  a  line. 

The  provisions  of  the  Draft  Convention  proposed  are  embodied  in  sul 
stance,  in  the  following  Articles,  with  some  modifications,  suggested  b 
the  European  InteroaiionsI  Convention  at  Vienna,  July  21, 186S. 

The  crime  of  injuring  telegraphs  is  provided  for  by  Article  83,  ao 
their  immunity  in  war,  by  provisions  in  the  Book  on  WAR. 


Free  communication  allowed. 

430.  ^ny  person  may  land  a  submarine  telegraphi 
cable  on  the  shores  of  any  nation,  and  work  the  same 
subject  to  the  provisions  of  this  Title,  and  the  regulation 
made  by  such  nation  relative  thereto,  and  subject  t 
the  rights  and  obligations  attaching  to  private  property 

The  united  consent  of  the  several  parties  to  the  Code,  must,  of  coanM 
be  obtained  before  any  legislation  interfering  with  this  right. 
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The  American  Draft  Gonyention,  Arts.  I.  and  IL,  proposes  to  recognise 
he  principle  that  no  exdaslve  concession  for  an  international  telegraphic 
Ine  shall  he  made  or  renewed  hj  anj  nation,  without  the  consent  of  the 
tation  with  whose  territory  the  concession  contemplates  a  connection  ; 
ind  that  no  telegraphic  line  shall  be  laid  immediately  connecting  the 
erritories  of  different  nations,  without  the  consent  of  each  nation. 

Bnt  it  seems  reasonable  that  all  restrictions  in  this  regard  should  he  re- 
Doved,  and  that  the  right  of  any  persons  having  riparian  access,  to  oom- 
Dnnlcate  through  the  sea,  should  be  declared. 

RigM  of  correspondiri^. 

431.  All  persons,  without  discrimination,  have  the 
ight  to  correspond  by  international  telegraphs. 

Convention  of  Vienna,  1868,  Art.  L 

Classification  of  dispatches. 

432.  Telegraphic  dispatches  are  of  three  classes : 

1.  Dispatches  of  State  ; 

2.  Dispatches  relating  to  the  telegraphic  or  postal 
service  of  the  nations  uniting  in  this  Code ; 

3.  Private  dispatches. 

Convention  of  Vienna,  1868,  Art.  FV. 

Dispatches  of  State. 

433.  Dispatches  of  State  include  those  that  issue 
!rom  the  chief  executive  office  of  a  nation,  from  the 
ninisters,  from  commanders  of  military  or  naval  forces, 
!rom  public  agents  mentioned  in  article  91,  and  mes- 
lages  in  extradition  ;  and  also,  the  replies  to  such  dis- 
)atches,  except  that  dispatches  of  consuls  and  com- 
nissioners  who  are  engaged  in  commerce,  are  not 
considered  dispatches  of  State,  unless  addressed  to  an 
official  person,  and  upon  official  business. 

Convention  of  Vienna,  1868,  Art.  IV.,  modified  hj  adding  "messages 
Q  extradition." 

It  should  seem  necessary  to  indnde  dispatches  relating  to  the  postal  ser* 
ice  in  the  second  class,  mentioned  in  Article  482,  as  the  postal  service  is 
lardlj  less  important  than  the  telegraphic 

AtUh^niicaiion  of  dispatches  of  State. 

434.  Dispatches  of  State  will  be  received  as  such 
>nly  when  bearing  the  seal,  or  other  evidence  of  the 
lutiiority  of  the  sender. 

Convention  of  Vienna,  1868,  Art.  V. 
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Authentication  of  private  dispatches. 

435.  The  sender  of  a  private  dispatch  may  be  re* 
quired  to  prove  its  signature. 

Convention  of  Vienna,  18«8,  Art.  VI. 

Language  of  dispatches, 

436.  A  dispatch  may  be  written  by  the  sender  in  the 
language  of  any  of  the  nations,  parties  to  this  Code,  or 
in  any  language  that  can  be  transmitted  by  telegraph. 

The  Convention  of  Vienna,  (An.  VII.,)  itUowB  any  of  tbe  langnages 
used  in  the  territories  of  the  contracting  States,  and  also  Latin. 

Dispatches  in  cypher. 

437.  Dispatches  of  State  and  of  the  telegraphic  ser- 
vice may  be  written  and  transmitted  in  cypher,  or  secret 
letters,  in  whole  or  in  part. 

Private  dispatches  may  be  so  written  and  transmit- 
ted, subject  to  the  power  of  any  nation  to  prohibit  such 
dispatches  from  originating  or  being  delivered  within 
its  territory. 

Convention  of  Vienna,  1868,  Arts.  VIII,,  IX. 

Prtference  of  dispatches. 

438.  Subject  to  the  next  article,  the  transmission  of 
dispatches  shall  be  made  in  the  following  order : 

1.  Dispatches  of  State ; 

2.  Dispatches  on  telegraphic  service ; 

3.  Private  dispatches. 

Telegraphic  Convention  of  Vienna,  1868,  Art.  X. 

The  same. 

439.  A  dispatch  commenced  cannot  be  interrupted, 
to  give  place  to  a  communication  of  superior  class,  tm- 
less  in  case  of  absolute  necessity. 

Dispatches  of  the  same  class  and  with  the  same  des- 
tination must  be  transmitted  by  the  original  sending 
station,  in  the  order  of  their  deposits  by  the  senders, 
and  by  the  intermediate  officers  in  the  order  of  theii 
reception. 

Convention  of  Vienna,  1868,  Art.  XII. 

By  a  convention  between  France  and  Great  Britain,  Feb.  1,  1855,  for  i 
telegraph  from  Bucharest  to  Varna,  it  was  provided  that  for 
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LTTiving  BimaltaneoQBlj,  the  rule  of  the  altemat  should  be  followed. 
I  De  Clercq,  493. 

It  has  been  proposed  to  allow  the  companiea  to  depart  from  the  pro- 
isions  of  this  Article,  in  the  interest  of  their  service,  on  lines  connecting 
several  places  separated  bj  considerable  difference  of  time  in  longitade. 

Designation  of  route. 

440.  The  sender  of  a  message  may  designate  its 
•oute,  subject  to  the  power  of  the  telegraphic  adminis- 
ration  to  depart  therefrom,  if  required  by  the  exigen- 
ies  of  the  service,  or  by  the  instructions  of  the  nation 
v^hose  territory  is  traversed. 

Convention  of  Vienna,  1868,  Art.  XII. 

OoveruTnent  scrutiny  relmquisTied. 

441 .  The  proprietors  of  international  telegraphic  lines 
Day  receive,  transmit,  and  deliver  messages,  without 
nterference  or  scrutiny  by  the  government  of  either 
lation,  except  as  provided  in  the  next  two  articles. 

American  Draft  of  Convention,  Art.  III. 

Illegal  dispatches, 

442.  A  nation  may  authorize  and  require  the  tele- 
graphic administration  within  its  territory  to  stop  the 
;ransmission  of  any  dispatch  of  either  class  which  ap- 
pears to  be  dangerous  to  the  security  of  such  nation,  or 
A  contrary  to  its  laws,  to  public  order,  or  to  good 
norals,  under  the  obligation  to  give  immediate  notice, 
n  the  case  of  a  dispatch  of  the  second  or  third  class, 
o  the  administration  from  whose  bureau  the  dispatch 
)riginated  ;  and  in  the  case  of  a  dispatch  of  the  first 
;lass,  to  both  parties  to  the  correspondence. 

Telegraphic  Convention  of  Vienna,  1898,  Art.  XIII.,  modified  by  inclad- 
ng  public  dispatches,  and  requiring  notice  to  the  parties. 

Suspension  of  service. 

443.  A  nation  may  suspend  the  service,  within  its 
^rritory,  of  all  or  any  of  the  international  telegraphic 
ines  connecting  therewith,  for  any  time  limited  or  un- 
imited,  either  by  a  general  suspension,  or  for  special 
unds  of  correspondence,  under  the  obligation  to  no- 
ify  the  suspension  immediately  to  all  the  other  nations 
mi  ting  in  this  Code. 

Convention  of  Vienna,  1868,  Art.  XIV. 
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Sending  false  dispatches  ;  violating  dispatches^  Ac. 
444-  The  following,  when  affecting  the  international 
telegraphic  service,  are  public  offenses  : 

1.  Willfully  originating,  and  tendering,  or  causing  to 
be  sent,  false  messages  ; 

2.  Unlawfully  hindering  or  delaying,  by  any  act  or 
omission,  the  transmission  or  delivery  of  a  dispatch ; 
and, 

3.  Violating  the  secrecy  of  a  dispatch,  except  dis- 
closing illegal  dispatches,  in  the  cases  and  to  the  extent 
necessary  in  the  enf orement  of  article  442,  and  know- 
ingly republishing,  without  authority,  any  dispatch 
the  secrecy  of  which  has  been  so  violated. 

This  Article  is  intended  to  protect  against  wrongs  which  have  not  been 
adequately  provided  for. 

Regulations. 

445.  Each  nation  shall  make  regulations  to  assure 
secrecy,  accuracy,  and  rapidity  in  the  transmission  of 
dispatches,  and  communicate  the  same  to  each  of  the 
other  nations,  but  is  not  otherwise  responsible  for  the 
telegraphic  service. 

ConyenUon  of  Vienna,  1868,  Arts.  IL,  IIL,  adding  "  aocaracy,**  and  also 
adding  the  daose  requiring  oonununication  of  the  regulations. 
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Since  the  first  edition  of  this  work,  a  general  postal  treaty  has  beeo 
entered  into  between  the  United  States,  Germany,  A  astro-Hungary, 
Belgium,  Denmark,  Egypt,  Spain,  France,  Qreat  Britain,  Greece,  Italy, 
Luxemburg,  Sweden  and  Norway,  Holland,  Portugal,  Russia,  Roumania,. 
Servia,  Switzerland  and  Turkey. 

The  first  article  of  the  treaty  is  as  follows : 

"The  countries  between  which  the  present  treaty  is  concluded,  shtll 
form,  under  the  title  of  '  General  Postal  Union/  a  single  postal  territory 
for  the  reciprocal  exchange  of  correspondence  between  their  post  offices." 

In  place,  therefore,  of  repeating  here  th^  articles  of  the  first  edition, 
with  references  to  the  various  treaties  then  existing,  the  following 
articles  of  this  chapter,  excepting  the  last  seven,  are  introduced,  and  are 
intended  to  be  conformable  in  substance  to  the  permanent  provisions  of 
the  new  treaty. 

Exchange  of  correspondence. 

446.  There  shall  be  an  exchange  of  correspondence 
between  the  nations,  by  their  respective  post  depart- 
ments ;  which  may  inclnde  correspondence  originating 
in  or  destined  for  any  country  whatever  to  which  any 
of  the  nations  serve  as  intermediaries. 

The  post  department  of  e>ach  nation  shall  notify  to 
that  of  every  other  nation  the  countries  to  which  it 
serves  as  intermediary. 

Classes  of  correspondence, 

447.  Subject  to  the  provisions  of  this  Chapter,  such 
correspondence  may  include  any  matter  of  the  follow- 
ing classes : 

1.  Letters,  ordinary  and  registered : 

2.  Postal  cards ;  newspapers ;  books,  bound  or 
stitched  ;  prints  of  all  kinds,  comprising  maps,  plans, 
engravings,  drawings,  photographs,  lithographs,  and 
all  other  like  productions  of  mechanical  processes; 
legal  or  commercial  documents ;  pamphlets ;  visiting 
cards ;  notices  and  papers  of  every  kind,  whether 
printed,  engraved,  lithographed  or  autographed  ;  sheets 
of  music  ;  patterns  or  samples  of  merchandise,  includ- 
ing grains  and  seeds,  not  having  a  commercial  value. 

Rates  of  postage  on  letters. 

448.  The  rate  of  postage  on  letters  is  twenty -five  cen- 
times for  a  single  prepaid  letter.  A  letter  which  does  not 
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exceed  fifteen  grammes  in  weight  is  considered  a  sin- 
gle letter.  The  charge  upon  letters  exceeding  that 
weight  is  a  single  rate  for  every  fifteen  grammes  or 
fraction  of  fifteen  grammes. 

The  charge  on  unpaid  letters  is  double  that  levied  in 
the  country  of  destination  on  prepaid  letters.  Postal 
cards  must  be  prepaid.  The  postage  upon  them  is 
one-half  of  that  on  paid  letters,  with  power  to  raise 
the  fractions  to  units. 

For  all  conveyance  by  sea  of  more  than  three  hun- 
dred nautical  miles,  there  may  be  added  to  the  ordi- 
nary postage  an  additional  charge,  not  to  exceed  the 
half  of  the  general  rate  for  a  paid  letter. 

Rates  on  other  postal  packets. 

449.  The  charge  for  the  transmission  of  any  other 
postal  packet,  that  is,  of  any  of  the  matters  enumer- 
ated in  Article  447,  other  than  letters,  is  seven  centimes 
for  each  single  packet. 

A  packet  which  does  not  exceed  fifty  grammes  in 
weight,  is  considered  a  single  one.  The  charge  upon 
packets  exceeding  that  weight  is  a  single  rate  for 
every  fifty  grammes  or  fraction  of  fifty  grammes. 

For  all  conveyance  by  sea  of  more  than  three  hun- 
dred nautical  miles,  there  may  be  added  to  the  ordi- 
nary postage  an  additional  charge,  not  exceeding  the 
half  of  the  general  rate  fixed  for  packets  of  this  class. 

The  maximum  weight  of  the  packets  is  two  hundred 
and  fifty  grammes  for  patterns  of  merchandise,  and 
one  thousand  grammes  for  the  others. 

The  Government  of  any  country  may  refuse  to  con- 
vey over  its  territory  or  to  deliver  packets  specified  in 
this  Article,  with  regard  to  which  the  laws  and  regula- 
tions which  determine  the  conditions  of  their  publica- 
tion and  circulation  have  not  been  observed. 

Hegistered  correspondence. 

450.  The  letters  and  packets  specified  in  Article  447 
may  be  registered.  Every  registered  packet  must  be  pre- 
paid.   The  postage  payable  on  registered  letters  and 
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packets,  is  the  same  as  that  on  those  not  registered.  The 
charge  to  be  made  for  registration  and  for  retnrn  re- 
ceipts must  not  exceed  that  made  in  the  interior  service 
of  the  country  of  origin. 

In  case  of  the  loss  of  a  registered  letter  or  packet, 
except  from  overruling  necessity,  there  shall  be  paid  an 
indemnity  of  fifty  francs  to  the  sender,  or,  at  his  re- 
quest, to  the  person  addressed,  by  the  office  of  the 
country  in  the  territory  or  in  the  maritime  pervice  of 
which  the  loss  has  occurred, — that  is  to  say,  where  the 
trace  of  the  article  has  been  lost, — ^unless,  according  to 
the  legislation  of  such  country,  the  office  is  not  respon- 
sible for  the  loss  of  registered  matter  sent  through  its 
interior  post.  The  payment  of  this  indemnity  shall 
be  made  with  the  least  possible  delay,  and,  at  the 
latest,  within  a  year  from  the  time  of  applicaction. 
And  all  claim  for  indemnity  is  excluded  if  it  be  not 
made  within  a  year  from  the  time  when  the  registered 
letter  or  packet  was  posted. 

Prepayment  required. 

451.  Prepayment  of  postage  can  be  made  only  by 
means  of  postage-stamps,  or  stamped  envelopes  valid 
in  the  country  of  origin.  Newspapers  and  other 
printed  papers  unpaid  or  insufficiently  paid  shall  not 
be  forwarded. 

Other  matter  when  unpaid  or  insufficiently  paid  shall 
be  charged  as  unpaid  letters,  after  deducting  the  value 
of  the  stamped  envelopes  or  postage-stamps  (if  any) 
employed. 

Interior  postage. 

452.  No  additional  postage  shall  be  charged  for  the 
re-transmission  of  letters  or  packets  within  the  interior 
of  a  country.  But  in  case  a  letter  or  packet  which  has 
only  passed  through  one  of  the  countries  should,  by 
being  re-directed,  have  to  pass  through  another,  the 
post  office  of  the  country  of  destination  may  add  its 
interior  rate. 
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Certain  officiat  correspondence  free. 

453.  Official  correspondence  relative  to  the  postal 
service  is  exempt  from  postage.  With  this  exception, 
no  franking  or  reduction  of  postage  is  allowed. 

Accounts. 

454.  Each  office  shall  keep  the  whole  of  the  sums 
which  it  collects  by  virtue  of  the  foregoing  Articles  448, 
449,  460, 451,  and  452.  Therefore  no  accounts  in  respect 
to  those  need  be  kept  between  the  several  offices  of  the 
service. 

Neither  the  senders  nor  the  receivers  of  letters  and 
other  packets  shall  be  called  upon  to  pay,  either  in  the 
country  of  origin  or  in  that  of  destination,  any  tax  or 
duty  other  than  those  prescribed  in  this  chapter. 

Right  of  transit. 

455.  The  right  of  postal  transit  is  guaranteed 
throughout  the  entire  territory  of  the  parties  hereto. 
There  shall  be  full  liberty  of  exchange,  the  several 
post  offices  of  the  service  having  the  right  to  send 
reciprocally,  in  transit  through  intermediate  countries, 
closed  mails,  as  well  as  correspondence  in  o^n  mails, 
according  to  the  wants  of  the^  traffic  and  the  exigences 
of  the  service. 

Closed  mails  and  correspondence  sent  in  open  mails 
mast  always  be  forwarded  by  the  most  rapid  routes  at 
the  command  of  the  post  offices  concerned. 

When  several  routes  offer  the  same  advantages  of 
speed,  the  despatching  office  may  choose  the  route  to 
be  adopted. 

Closed  mails  must  be  made  up  whenever  the  number 
of  letters  and  packets  would  otherwise,  in  the  judgment 
of  those  in  charge  of  the  transit  office,  hinder  its  oper- 
ations. 

The  despatching  office  shall  pay  to  the  office  pro- 
viding the  transit  the  sum  of  two  francs  per  kilo- 
gramme for  letters,  and  twenty-five  centimes  per  kilo- 
gramme for  the  several  packets  specified  in  Article 
449,    net  weight,   whether  the   transit  takes  place  in 
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•closed  mails  or  in  open  mails.  This  payment  may  be 
increased  to  four  francs  for  letters,  and  to  fifty  cen- 
times for  the  packets  specified  in  Article  449,  when  a 
transit  is  provided  of  more  than  seven  hundred  and 
fifty  kilometres  in  length  over  the  district  of  one 
oflBice.  It  is  understood,  however,  that  in  any  case  in 
which  the  transit  is  already  actually  gratuitous  or 
subject  to  lower  rates,  those  conditions  shall  be  main- 
tained. 

Whenever  a  transit  shall  take  place  by  sea  over  a 
-distance  exceeding  three  hundred  nautical  miles,  the 
office,  by  or  at  the  expense  of  which  this  sea-service  is 
performed,  shall  have  the  right  to  payment  of  the  ex- 
penses attending  the  transport.  The  expense  shall  be 
reduced  as  much  as  possible.  The  payment  which  the 
office  providing  the  sea  conveyance  may  claim  on  this 
account  from  the  despatching  office  shall  not  exceed 
six  francs  fifty  centimes  per  kilogramme  for  letters, 
and  fifty  centimes  per  kilogramme  for  the  packets  spec- 
ified in  Article  449,  (net  weight.)  In  no  case  shall  these 
expenses  be  higher  than  those  now  paid,  and  no  pay- 
ment shall  be  made  upon  the  sea  routes  on  which 
nothing  is  paid  at  the  present  time. 

In  order  to  ascertain  the  weight  of  the  correspond- 
ence forwarded  in  transit,  whether  in  closed  mails  or 
in  open  mails,  there  shall  be  taken,  at  periods  which 
shall  be  determined  upon  by  common  consent,  an  ac- 
count of  such  correspondence  during  two  weeks. 
Until  revised,  the  result  of  that  account  shall  serve  as 
the  basis  of  the  accounts  of  the  post  offices  between 
themselves. 

Each  office  may  demand  a  revision : 

1.  In  case  of  any  important  modification  in  the  di- 
rection of  the  correspondence ; 

2.  At  the  expiration  of  a  year  after  the  date  of  the 
last  account. 

The  provisions  of  the  present  article  are  not  applica- 
ble to  the  Indian  mail,  nor  to  the  mails  conveyed  across 
the  territory  of  the  United  States  of  America  by  the 
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railways  between  New  York  and  San  Francisco.  Those 
services  shall  continue  to  form  the  object  of  special  ar- 
rangements between  the  post  offices  concerned,  subject 
to  articles  465  and  466. 


MeldtUms  with  other  countries. 

456.  "^^^  relations  of  the  nations  parties  hereto  with 
other  nations  on  the  subject  of  this  Chapter  shall  be 
regulated  by  the  separate  conventions  which  now  exist 
or  which  may  be  concluded  between  them. 

The  rates  of  postage  chargeable  for  the  conveyance 
beyond  the  jurisdiction  of  the  nations  parties  hereto 
shall  b.e  determined  by  those  conventions,  and  they 
shall  be  added  in  such  case  to  the  rates  prescribed  in 
this  chapter. 

In  conformity  with  the  stipulations  of  Article  454, 
the  rate  shall  be  apportioned  in  the  following  manner : 

1.  The  despatching  office  shall  keep  the  whole  of  the 
rate  for  the  prepaid  correspondence  addressed  to  for- 
eign countries ; 

2.  The  receiving  office  shall  keep  the  whole  of  the 
rate  for  the  unpaid  correspondence  originating  in  for- 
eign countries ; 

3.  The  office  which  exchanges  closed  mails  with 
foreign  countries  shall  keep  the  whole  of  the  rate  for 
the  paid  correspondence  originating  in  foreign  coun- 
tries, and  for  the  unpaid  correspondence  addressed  to 
foreign  countries. 

In  the  cases  mentioned  in  subdivisions  1,  2,  and 
3,  of  this  article,  the  office  which  exchanges  the  mails 
is  not  entitled  to  any  payment  for  transit.  In  all  the 
[>ther  cases  the  transit  rates  shall  be  paid  according 
bo  the  stipulations  of  Article  455. 

Dcmestic  regulations. 

457.  The  post  offices  of  the  various  countries  may 

^tablish  for  themselves  regulations,  in  respect  to  the 

arder  and  detail  necessary  to  the  execution  of  this 

chapter.    But  it  is  understood  that  these  regulations 
17 
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may  always  be  modified  by  the  common  consent  of  the 
oflSces  of  the  general  service. 

The  several  offices  may  make  amongst  themselves 
arrangements  on  subjects  which  do  not  concern  the 
service  generally  ;  such  as  the  regulations  of  exchange 
at  the  frontier,  and  the  determination  of  limited  circles 
in  adjacent  countries  within  which  a  lower  rate  of 
postage  may  be  taken. 

Internal  regulations, 

458.  The  provisions  of  this  chapter  shall  not  involve 
any  alteration  in  the  interior  postal  legislation  of  any 
nation,  or  any  restriction  on  its  right  to  maintain  and 
to  conclude  treaties,  as  well  as  to  maintain  and  estab- 
lish more  restricted  postal  unions,  with  a  view  to  a 
progressive  improvement  of  postal  relations. 

Central  office, 

459.  There  shall  be  organized,  under  the  name  of 
the  international  office  of  the  general  postal  service,  a 
central  office,  which  shall  be  conducted  under  the  super- 
vision of  a  postal  administration  to  be  chosen  by  the 
conference  of  delegates  hereinafter  mentioned,  and  the 
expenses  thereof  shall  be  borne  by  all  the  offices  of  the 
general  service.  The  general  office  shall  be  charged 
with  the  duty  of  collecting,  publishing,  and  distribut- 
ing information  of  every  kind  which  concerns  the  in- 
ternational postal  service  ;  of  giving,  at  the  request  of 
the  parties  concerned,  opinions  upon  questions  in 
dispute  ;  of  making  known  proposals  for  modifying  the 
detailed  regulations  ;  of  notifying  alterations  adopted ; 
of  facilitating  operations  relating  to  international  ac- 
counts, especially  in  the  cases  referred  to  in  Article  465, 
and  in  general  of  considering  all  questions  in  the  inter- 
terest  of  the  postal  service. 

Arbitration  in  case  of  disagreement 

460.  In  case  of  disagreement  between  two  or  more 
parties,  as  to  the  interpretation  of  this  chapter,  tli( 
question  in  dispute  shall  be  decided  by  arbitration 
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To  that  end,  each  of  the  parties  concerned  shall  choose 
another  party,  not  interested  in  the  disagreement.  The 
decision  of  the  arbitrators  shall  be  given  by  an  abso- 
lute majority  of  votes.  In  case  of  an  equality  of  votes 
the  arbitrators  shall  choose  some  other  party  as  um- 
pire. 

CoTiference  every  three  years. 

461.  Every  three  years  at  least,  a  conference  of  dele- 
gates from  the  nations  parties  hereto  shall  be  held,  with 
a  view  of  perfecting  the  postal  service,  and  discussing 
matters  of  common  concern.  In  this  conference  each 
nation  shall  have  one  vote,  and  each  may  be  represented 
either  by  one  or  several  delegates,  or  by  the  delegation 
of  another  nation,  but  no  delegate  can  represent  more 
than  two  nations  at  a  time. 

Free  entry  and  departure  of  Tnail  sJdps. 

462.  Subject  to  the  sanitary,  police,  and  customs 
regulations  of  the  port,  mail  ships  may  enter  and  leave 
Lhe  ports  which  they  serve,  at  any  hour  of  the  day  or 
night,  and  may  leave  and  take  mails  in  the  roads  or 
it  the  entrance  of  the  harbors,  without  anchoring,  or 
otherwise. 

Private  mails  forbidden, 

463.  Sending  or  carrying  mail  matter  for  hire  from 
3ne  nation  to  another,  except  for  the  post  department 
)f  a  nation,  is  a  public  offense,  unless  payment  of 
postage  to  that  department  be  first  made  ;  and  the 
2:overnment  of  any  nation  may  require  mail  matter 
•arried  either  gratuitously  or  for  hire  to  be  surren- 
lered  to  its  post  department. 

Dangerous  substances. 

464.  No  person  shall  post  anything  containing  ex- 
plosive or  other  dangerous  substances. 

Transit  of  closed  mails  through  each  nation, 

465.  The  post  department  of  each  nation  shall  grant 
o  the  post  department  of  every  other  nation  the  tran- 
sit through  its  territory,  and  conveyance  by  its  usual 
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means  of  mail  transportation,  whether  by  land  or  sea, 
and  at  the  usual  cost  of  transportation,  of  the  closed 
mails  exchanged  in  either  direction  between  the  latter 
and  any  country  to  which  the  former  may  serve  as  in- 
termediary. But  the  transfer  of  a  closed  mail  from  one 
ship  to  another,  without  expense  to  the  post  depart- 
ment of  the  place,  is  not  to  be  deemed  a  territorial 
transit,  nor  subject  to  postal  charges  by  such  depa^^ 
ment. 

Mail  maUer  not  to  he  detained 

466.  Subject  to  the  next  article,  all  correspondence 
posted  in  one  country  for  another,  or  received  in  one 
country  from  another,  is  free  from  all  detention  or  in- 
spection, and  shall  be  forwarded  by  the  most  speedy 
means  to  its  destination,  or  promptly  delivered  to  its 
address,  as  the  case  may  be ;  being  subject,  in  its 
transmission,  to  the  laws  and  regulations  of  each 
countiy  respectively. 

Letters  with  contraband  goods. 

467-  Any  correspondence  suspected  to  contain  con- 
traband goods,  may  be  opened  and  examined  in  presence 
of  the  party  to  whom  it  is  addressed  ;  and  if,  on  such 
examination,  contraband  goods  are  discovered,  the  let- 
ter and  its  contents  may  be  detained. 

VioTutions  of  the  mails. 

468.  The  unlawful  hinderance  of  the  international 
postal  service,  or  interference  with,  or  appropriation 
of  any  correspondence  entrusted  thereto,  or  violation 
of  the  secrecy  of  such  correspondence,  is  a  public 
offense. 

The  following  regulations  accompanied  the  treaty : 
Detailed  Rboitlations  for  the  execution  of  the  Treaty  concerning  tb< 

formation  of  a  General  Postal  Union,  condnded  at  Berne,  the  9tl 

October,  1874. 

I.  RaU9 of  Poitfjtge  toUhin  theUnion, — The  Post  Offices  composing  X\n 

Union  shall  communicate  reciprocally  the  rates  of  postage  which  the^ 

shall  have  adopted  in  conformity  with  Articles  8,  4,  and  5  of  the  Treaty 

for  paid  and  unpaid  letters,  and  for  the  other  paid  articles  originatlni^  ii 
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ind  addressed  to  the  Union,  as  well  as  the  transit  rates  applicable  to  th( 
and  and  sea  services  within  the  Union,  by  virtue  of  paragraphs  6,  7,  9^ 
md  10  of  Article  10  of  the  Treaty.  Every  modification  adopted  hereaftei 
n  the  amount  of  those  rates  shall  be  notified  without  delay. 

II.  Exchange  in  Closed  Mails. — The  exchange  of  correspondence  ia 
slosed  mails  between  the  Post  Offices  of  the  Union  shall  be  regulated  b;^ 
»mmon  consent  and  according  to  the  necessities  of  the  service  between 
he  Post  Offices  concerned.  If  an  exchange  of  mails  should  take  place 
hrough  the  medium  of  one  or  of  several  other  countries,  due  notice  shall 
>e  given  to  the  Post  Offices  of  those  countries. 

III.  Application  of  ike  Stamps. — 1.  The  correspondence  to  be  recip 
rocaJIy  exchanged  shall  be  impressed,  on  the  upper  part  of  the  address 
irith  a  stamp  indicating  the  place  of  origin  and  the  date  of  posting. 

2.  Unpaid  or  insufficiently  paid  correspondence  shall,  in  addition,  be 
mpressed  with  the  stamp  "  T  "  (tax  to  be  paid),  the  application  of  whicl 
ihall  devolve  upon  the  office  of  the  country  of  origin. 

3.  Registered  articles  shall  bear  the  impression  of  the  special  stamf 
used  for  articles  of  a  like  nature  in  the  country  where  they  originate. 

4.  The  several  Post  Offices  shall  forward  to  each  other,  through  the 
medium  of  the  International  Office,  an  impression  of  the  stamp  last  men 
^oned. 

5.  Every  postal  packet  which  does  not  bear  the  stamp  "  T  "  shall  be 
considered  as  paid  to  destination  and  treated  accordingly,  unless  there 
be  an  obvious  error. 


IV.  Indicaiion  of  the  Number  of  Rates. — 1.  When  a  letter  or  other 
postal  packet  shall  be  liable,  by  reason  of  its  weight,  to  more  than  a 
tingle  rate  of  postage,  the  dispatching  office  shall  indicate  in  the  upper 
left-hand  comer  of  the  address,  in  ordinary  figures,  the  number  of  rates 
paid,  or  to  be  paid. 

2.  This  regulation  shall  not  be  obligatory  in  the  case  of  correspond- 
ence fully  prepaid  addressed  to  a  country  of  the  Union. 

V.  Insufficient  Prepayment, — 1.  When  an  article  nhall  be*  insufficiently 
prepaid  by  means  of  postage  stamps,  the  dispatching  office  shall  indicate 
in  figures,  in  black  ink,  placed  by  the  side  of  the  postage  stamps,  their 
total  value.    That  value  shall  be  expressed  in  francs  and  centimes. 

2.  In  case  postage  stamps  may  be  used  which  are  not  of  any  value  in 
the  country  of  origin,  no  account  shall  be  taken  of  them.  This  fact  shall 
be  indicated  by  the  figure  "0''  placed  by  the  side  of  the  postage  stamps. 

3.  The  office  of  the  country  of  destination  shall  charge  the  innuffi- 
ciently  paid  articles  with  the  amount  of  the  deficient  postage,  calculated 
at  the  rate  of  an  unpaid  letter  of  the  same  weight.  In  case  of  need, 
fractions  may  be  raised  to  the  monetary  unit  of  charge  in  force  in  the 
country  of  destination. 
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VI.  Letter  Bitts,—1.  The  letter  bills  for  the  direct  exchanges  between 
two  Post  Offices  shall  be  in  conformity  with  the  specimen  A.  appended 
to  the  present  regulations. 

2.  No  mention  shall  be  made  in  the  letter  bill  of  the  correspondence 
of  any  kind,  whether  paid,  unpaid,  or  insufficiently  paid,  ori^nating  in 
one  country  of  the  Union  and  addressed  to  another  of  those  ooantries, 
nor  of  the  paid  correspondence  from  foreign  countries  addressed  to  the 
Union,  or  of  the  unpaid  correspondence  from  the  Union  addressed  to 
foreign  countries. 

8.  As  regards  other  correspondence,  there  shall  be  entered, — 
1st.  Under  table  I.,  the  total  amount  of  the  foreign  postages  dae  on 
the  unpaid  correspondence,  and  the  amount  of  the  claims  on  the 
correspondence  retransmitted,  for  which  credit  will  have  to  be 
given  to  the  dispatching  Office. 
2nd.  Under  table  II.,  the  total  amount  of  the  postages,  and,  when 
necessary,  the  foreign  fees  for  registration,  upon  the  paid  corre- 
spondence, which  will  have  to  be  credited  to  the  Office  of  des- 
tination, or  to  the  furthest  Office  of  the  Union. 

4.  The  postages  or  claims  to  be  entered  in  table  I.  shall  be  indicated 
upon  each  article,  in  blue  ink,  at  the  lower  left-hand  corner  of  the  ad- 
dress. 

5.  The  postage  and  fees  to  be  brought  to  account  under  table  II.  shall 
be  indicated  in  each  article,  in  red  ink,  at  the  lower  left-hand  corner  of 
the  address. 

6.  In  table  III.  shall  be  entered,  with  such  details  as  this  table  re 
quires,  the  closed  mails  in  transit  which  accompany  the  direct  mails. 

7.  The  registered  correspondence  shall  be  entered  in  table  No.  IV.  o 
the  letter  bill,  with  the  following  details:  the  name  of  the  office  o 
origin,  the  name.of  the  addressee  and  the  place  of  destination,  or  simplj 
the  name  of  the  office  of  origin  and  the  number  ^iven  to  the  article  a 
that  office ;  the  amount  of  the  postage  and  the  foreign  registration  ft*e 
to  be  credited,  when  necessary,  to  the  Office  of  destination  or  the  furthes 
Office  of  the  Union. 

8.  When  the  number  of  registered  articles  usually  sent  from  one  offic 
of  exchange  to  another  shall  require  it,  a  special  and  separate  list  shal 
be  used  to  take  the  place  of  table  No.  IV.  of  the  letter  bill. 

9.  The  amount  of  postages,  credits,  and  debits  shall  be  expressed  i 
francs  and  centimes. 

10.  If,  in  order  to  facilitate  operations  of  account,  it  should  be  d€H-me 
necessary  in  certain  cases  to  adopt  new  articles  under  tables  I.  and  II.  c 
the  letter  bill,  the  necessary  steps  may  be  taken  after  an  understandin 
between  the  Post  Offices  concerned.  In  such  case,  the  forms  of  account 
shall  be  made  to  correspond  with  the  wording  of  the  letter  bills. 

VII.  DespcUeh  of  registered  Correspondence. — 1.  The  registered  corr 
Bpondence  shall  be  enclosed  in  a  separate  packet,  which  must  be  Boitab 
made  up  and  sealed  so  as  to  preserve  its  contents. 
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2.  This  packet,  with  the  letter  bill  round  it,  shall  be  placed  in  the 
centre  of  the  mail. 

VIII.  Making  up  the  MaiU. — 1.  Every  mail  exchanged  between  offices 
of  the  Union,  after  having  been  first  tied  with  string,  must  be  enclosed 
in  strong  paper  of  sufficient  quantity  to  prevent  damage  to  the  contents, 
ihen  tied  again  with  string  on  the  outside,  and  sealed  with  wax  or  fas- 
tened  by  means  of  a  gummed  paper  label  bearing  an  impression  of  the 
seal  of  the  office.  The  mail  must  be  furnished  with  a  printed  address 
bearing  in  small  characters  the  name  of  the  dispatching  office,  and  in 
larger  characters  the  name  of  the  office  to  which  it  is  to  be  forwarded  : 
'•From  .  .  .  ."  "For  .  .  .  ." 

2.  If  the  size-of  the  mail  should  require  it,  it  must  be  enclosed  in  a 
bag  properly  closed  and  sealed. 

3.  The  bags  must  be  returned  to  the  despatching  office  by  the  next 
mail. 

IX.  Verifleation  of  the  Ma\U.--\,  The  exchanging  office  which  shall 
receive  a  mail  shall,  in  the  first  place,  ascertain  whether  the  entries  in 
the  letter  bill  (debits,  credits,  closed  mails  in  transit,  registered  articles) 
are  correct. 

2.  If  it  discovers  errors  or  omissions,  it  shall  immediately  make  the 
necessary  corrections  on  the  letter  bills  or  lists,  taking  care  to  strike  oat 
the  erront?ou8  entries  with  a  pen,  ^n  such  a  manner  as  to  let  the  original 
entries  be  .seen. 

3.  These  corrections  shall  be  made  by  two  officers.  Except  in  the 
case  of  an  obvious  error,  they  shall  be  accepted  in  preference  to  the  orig- 
inal statement. 

4.  A  note  of  verification,  in  conformity  with  the  specimen  B.  hereto 
annexed,  shall  be  prepared  by  the  receiving  office,  and  sent  without  delay, 
ofiScially  registered,  to  the  despatching  office. 

5.  The  latter,  after  examination,  shall  return  it  with  any  observation 
to  which  it  may  give  rise. 

6.  In  case  of  the  failure  of  a  mail,  of  a  registered  article,  or  of  a  letter 
bill,  the  circumstance  shall  be  immediately  recorded  in  the  manner 
ag^reed  upon  by  two  officers  of  the  receiving  office,  and  reported  to  the 
despatching  office  by  means  of  the  note  of  verification ;  and,  if  needful, 
the  latter  shall  also  be  advised  thereof  by  telegram. 

7.  In  case  the  receiving  office  shall  not  have  forwarded  by  the  first 
mail  to  the  despatching  office  a  note  of  verification,  reporting  errors  or 
irregularities  of  any  kind,  the  absence  of  that  document  shall  be  regard- 
^ed  as  evidence  of  the  due  receipt  of  the  mail  and  of  its  contents,  until 
proof  to  the  contrary. 

X.  Regutered  Artieles. — CandUian$  as  to  Form  and  Manner  of  Fasten- 
ing.— No  stipulation  is  insisted  upon  as  to  the  form  or  manner  of  fasten- 
ing^ of  registered  articles.  Each  Office  shall  have  the  right  to  apply  to 
sucli  description  of  correspondence  the  regulations  in  force  in  its  interior 
service. 
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XL  yetoapapers  and  Printed  Papers.—Gonditions  om  to  Form,-^!,  In 
order  to  enjoj  the  reduced  postage  extended  to  them  by  Article  4  of  the 
Treaty,  books,  newspapers,  printed  papers  and  other  similar  articles  must 
be  placed  under  band,  or  in  an  envelope,  open,  or  simply  folded  so  as  ta 
admit  of  their  being  easily  examined  ;  and,  except  in  the  following  par- 
ticulars, they  must  contain  no  MS.  writing,  figure,  or  mark  whatever. 

2.  Proofs  of  printing  or  of  music  may  bear  corrections,  made  with  a 
pen,  relating  exclusively  to  the  text  or  to  the  execution  of  the  work.  It 
shall  be  allowable  to  annex  the  manuscripts  to  them. 

3.  Circulars,  notices,  &c,  may  bear  the  signature  of  the  sender,  with 
his  trade  or  profession,  and  may  also  indicate  the  place  of  origin  and 
the  date. 

4.  Books  shall  be  admitted  with  a  manuscript  dedication  or  a  compli- 
mentary inscription  from  the  author. 

5.  It  shall  be  permitted  to  mark  with  a  simple  stroke  the  passages  in 
the  text  to  which  it  is  desired  to  call  attention. 

6.  Printed,  lithographed,  or  autographed  stock  and  share  lists,  prices 
current,  and  market  reports  shall  be  admitted  with  the  prices  added  in 
writing  or  by  means  of  any  impression  whatever. 

7.  There  shall  not  be  adniitted  any  other  MS.  additions,  nor  even 
those  produced  by  means  of  typographical  characters,  if  the  latter  tend 
to  take  from  the  packet  its  general  character. 

8.  Such  of  the  above-mentioned  articles  as  shall  not  fulfil  the  forego- 
ing  conditions  shall  be  considered  as  unpaid  letters  and  charged  accord- 
ingly, with  the  sole  exception  of  newspapers  and  printed  papers,  such  as 
circulars,  notices,  &c.,  which  shall  not  be  forwarded  in  such  cases. 

XII.  PaUerm  of  Merehandiae. — Conditions  of  Form, — 1.  Patterns  of 
merchandise  shall  only  be  admitted  to  the  benefit  of  the  reduced  postage 
which  is  extended  to  them  by  Article  4  of  the  Treaty  under  the  following 
conditions  : 

2.  They  most  be  placed  in  bags,  or  in  boxes,  or  envelopes  removable 
BO  as  to  admit  of  an  easy  examination. 

H.  They  must  not  have  any  salable  value,  nor  bear  any  MS.  writing 
other  than  the  name  or  the  trade  or  profession  of  the  sender,  the  address 
of  the  person  for  whom  the  packet  is  intended,  a  manufacturer's  or  trade- 
mark, numbers  and  prices. 

4.  It  is  forbidden  to  introduce  these  articles  into  a  letter,  or  into  a 
packet  of  any  other  kind,  save  in  the  case  in  which  they  form  an  integral 
part  of  a  particular  work^ 

5.  Patterns  which  are  not  in  accordance  with  the  requisite  conditions 
shall  be  charged  as  letters,  except  those  which  are  valuable.  The  latter 
shall  not  be  forwarded,  nor  those  the  conveyance  of  wliich  would  be  at- 
tepded  with  risk  or  danger. 

XIII.  Legal  and  Commercial  Documents, — 1.  The  following  articles 
shall  be  considered  aM  legal  and  commercial  documents,  ftnd  admitted  as 
such  to  the  reduced  postage  conferred  by  Art.  4  of  the  Treaty;  acts  or 
deeds  of  all  kinds  drawn  up  by  public  functionaries,  invoices  the  various 
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documeDts  od  the  service  of  insurance  companies,  copies  or  extracts  of 
deeds  under  private  seal  written  upon  stamped  or  unstamped  paper, 
scores  or  sheets  of  MS.  music,  and  in  general  all  MtS.  papers  and  docu- 
ments which  have  not  the  character  of  an  actual  And  personal  correspond- 
ence. 

2.  Commercial  and  legal  documents  must  be  sent  under  a  movable 
band,  and  made  up  so  as  to  admit  of  their  being  easily  examined. 

8.  Packets  which  do  not  fulfil  the  conditions  above  enumerated  shall 
be  considered  as  unpaid  letters  and  charged  accordingly. 

XIV.  Correspondence  trith  Foreign  Countries. — 1.  The  Offices  of  the 
Union  which  haye  regular  relations  established  with  countries  situated 
beyond  the  Union  shall  admit  all  the  other  Offices  to  take  advantage  of 
those  relations  for  the  exchange  of  their  correspondence,  on  payment  of 
the  charges  due  for  the  conveyance  beyond  the  limits  of  the  Union. 

2.  They  shall,  consequently,  furnish  the  Offices  interested,  with  a 
table  similar  to  the  specimen  C.  appended  to  the  present  Regulations, 
which  shall  indicate  the  conditions  as  to  payment  under  which  may  be 
exchanged  the  correspondence  to  be  sent  or  received  by  the  said  routes. 

d.  Due  notice  shall  be  given  of  any  alterations  introduced  into  those 
conditions. 

XV.  Misdirected  Correspondence.--MiBBent  articles  of  all  kinds  shall 
be  re-forwarded  without  delay  to  their  destination  by  the  most  direct 
route,  subject,  where  the  case  occurs,  to  a  charge  or  claim  of  the  amounts 
for  which  they  may  have  been  originally  brought  to  account. 

XVL  Undelivered  Correspondence,^!.  The  correspondence  which 
shall  not  be  delivered,  from  whatever  cause,  shall  be  returned  imme- 
diately through  the  respective  offices  of  exchange. 

2.  Returned  letters  shall  be  tied  up  separately,  and  inscribed  with  » 
label  bearing  the  words  "  Returned  letters." 

S.  Those  articles  which  shall  have  been  paid  sh^  be  returned  with- 
out any  claim. 

4.  Unpaid  or  insufficiently  paid  letters  shall,  in  like  manner,  be  re- 
turned without  claim,  in  so  far  as  they  may  have  originated  in  a  country 
of  the  Union. 

5.  Tliose  which  may  have  been  charged  with  foreign  rates  shall  be 
entered  to  the  credit  of  the  Office  which  returns  them.  (Table  No.  I.  of 
the  Letter  Bill.) 

XVII.  Accounts, — ^1.  Each  Office  shall  prepare  monthly,  for  each  mail 
received,  a  statement  similar  to  the  specimen  D.  appended  to  the  present 
Regrulations,  comprising  the  correspondence  brought  to  account  on  the 
letter  bills  received. 

3.  Those  statements  shall  afterwards  be  incorporated  in  an  account 
similar  to  the  specimen  E. 

8.  The  account,  accompanied  by  the  statements  and  the  letter  bills 
(from  which  table  IV.  shall  be  detached),  shall  be  submitted  to  the  ex- 
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aminatlon  of  the  correspondiDg  OfQce  dating^  the  month  following  thtj 
to  wnich  it  relates. 

4.  The  monthly  accounts,  after  having  heen  mntually  examined  tod 
accepted,  shall  be  included  in  a  quarterly  general  account  to  be  preparec 
bj  the  Office  of  that  one  of  the  two  countries  which  shall  be  placed  firs 
in  alphabetical  order,  in  the  absence  of  an j  other  arrangement  on  thii 
point  which  may  be  adopted  by  the  Offices  interested. 

5.  These  several  accounts  shall  be  drawn  up  in  francs  and  centimes. 

6.  The  balance  resulting  from  the  general  account  shall  be  paid  t< 
the  country  to  which  it  is  due  in  francs  in  cash,  by  means  of  bills  drawi 
upon  places  to  be  determined  beforehand  by  mutual  consent. 

XVIII.  Periods  for  Statistics. — 1.  The  general  statistical  account  U 
be  taken  by  virtue  of  §  12,  Art.  10  of  the  Treaty  for  the  purpose  of  regu 
lating  the  payment  of  the.  transit  rates,  shall  be  prepared,  in  the  firs 
instance,  during  seven  consecutive  days  on  each  occasion,  from  the  le 
August,  1875,  and  from  the  Ist  December  in  the  same  year.  It  shal 
serve  as  a  basis,  for  the  payments  to  be  made,  up  to  the  30th  June,  187( 

2.  The  subsequent  statistical  accounts  shall  be  taken  for  the  period 
commencing  on  the  1st  June  and  1st  December  respectively. 

8.  These  statistical  operations  shall  be  carried  out  in  conformity  wii 
the  stipulations  of  Arts.  XIX.  to  XXIII.  following. 

XIX.  Statistics  of  Transit  in  Open  Mails.—!.  The  Office  serving  a 
the  medium  for  the  transmission  of  correspondence  in  transit  in  ope 
mails  received  directly  from  another  Office  shall  prepare  beforehand  fo 
each  separate  service  a  table,  according  to  the  form  F.,  in  which  it  shal 
indicate,  distinguishing,  if  needful,  the  different  routes  of  trausmiseiou 
the  transit  rates  to  be  paid,  by  weight,  to  all  the  intermediate  oountriei 
starting  from  the  frontier  of  exit  of  the  despatching  Office  up  to  tb 
frontit^r  of  entry  of  the  office  of  destination.  If  needful,  it  shall  con 
municate  in  due  time  with  the  Offices  of  the  countries  to  be  traversed,  a 
to  the  route  which  the  correspondence  shall  take,  and  as  to  the  rates  t 
be  paid  upon  it. 

2.  After  having  prepared  this  table,  the  said  Office  shall  forward 
copy  of  it  to  the  despatching  office  interested,  in  order  to  serve  as  i\ 
basis  of  a  special  account  to  be  established  between  them  with-referenc 
to  this  transit. 

3.  The  despatching  office  of  exchange  shall  communicate  in  a  tabl 
according  to  the  specimen  formG.,  which  it  shall  join  to  its  despatcl 
the  total  weight,  in  two  categories,  of  the  correspondence  which  it  shal 
deliver  in  transit  to  the  corresponding  office  of  exchange;  and  the  lattei 
after  verification,  shall  undertake  the  further  transmission  of  the  corrc 
spondence  to  its  destination  in  mixing  it  with  its  own,  in  respect  to  th 
payment  of  the  further  transit  rates. 

4.  The  special  account  above  referred  to  shall  be  prepared  by  th 
Office  which  receives  the  correspondence  in  transit,  and  shall  be  submit 
ted  to  the  examination  of  the  despatching  bffice. 
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XX.  SkOiaties  of  TramU  in  Chsed  MaiU.-^l.  The  correspondence  for- 
warded  in  closed  mails  across  the  territory  of  one  or  more  other  Offices 
shall  form  the  object  of  a  statement  similar  to  specimen  H.  The  do. 
spatching  office  of  exchange  shall  enter  in  the  letter  bill  for  the  receiving 
office  of  exchange  the  net  weight  of  the  letters,  and  of  the  printed 
papers,  kc.,  without  distinction  of  the  origin  of  the  correspondence. 
These  entries  shall  be  verified  by  the  receiving  office,  which  shall  prepare, 
at  the  end  of  the  period  for  taking  the  statistics,  the  statement  above 
mentioned,  in  as  many  copies  as  there  are  Offices  interested,  including 
the  Office  of  the  place  of  final  despatch. 

2.  These  statements  shall  be  submitted  to  the  verification  of  the  de- 
spatching office,  and,  after  having  been  accepted  by  it,  a  copy  of  the  same 
shall  be  sent  to  each  of  the  intermediate  Offices. 

XXI.  Transit  AeeaunU.—The  table  G.  and  the  statement  H.  shall  be 
Incorporated  in  a  special  account,  by  which  shall  be  determined  the  an- 
nual  amount  of  transit  payable  to  each  Office,  in  multiplying  by  26  the 
combined  totals  of  the  two  periods.  The  duty  of  preparing  this  account 
sball  fall  upon  the  Office  having  to  receive  payment,  subject  to  any  other 
arrangement  to  be  adopted  by  common  consent. 

XXII.  Transit  ofPoit  Cards. — Post  cards  shall  be  assimilated  to  letters 
in  so  far  as  concerns  the  payment  of  the  transit  rates.  Those  articles 
must  consequently  be  included  in  the  weight  of  the  letters. 

XXIII.  Exemption  from  Transit  Bates, — The  following  articles  are  ex- 
empt from  payment  of  the  costs  of  territorial  transit  and  sea  conveyance : — 

Redirected  and  missent  correspondence,  undelivered  correspondence, 
post  office  money  orders,  documents  of  accounts,  and  other  documents 
relating  to  the  postal  service. 

XXIV.  WeigM  of  Neiospapers  and  Printed  Papers. — As  an  exceptional 
measure,  it  is  agreed  that  the  States  which,  in  consequence  of  their  in- 
ternal regulations,  are  unable  to  adopt  the  decimal  metrical  system  of 
weight,  shall  have  the  right  to  substitute  for  it  the  ounce  avoirdupois 
(28.3465  grammes),  by  assimilating  a  half-ounce  to  15  grammes,  and  two 
ounces  to  50  grammes,  and  to  raise,  if  needful,  the  limit  of  the  single 
rate  of  postage  of  newspapers  to  four  ounces,  but  under  the  express  con- 
dition that,  in  the  latter  case,  the  postage  on  newspapers  be  not  less  than 
10  centimes,  and  that  an  entire  rate  of  postage  be  charged  for  each  copy 
of  the  newspaper,  even  though  several  newspapers  be  included  in  the 

packet. 


XXV.  Money ;  Jewelry. — ^There  shall  not  be  admitted  for  conveyance 
by  the  post,  any  letter  or  other  packet  which  may  contain  either  gold  or 
silver  money,  jewels  or  precious  articles,  or  any  other  articles  whatevei 
liable  to  Customs  duties. 


XXVI.  Post-cards  and  Letters  not  admitted  to  conveyance. — Post  cards 
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which  are  not  fnUj  prepaid  shall  not  be  forwarded.  Each  Office  sbal) 
have,  moreover,  the  right  DOt  to  forward  or  not  to  admit  in  its  serrieo 
post-cards  bearing  any  description  of  writing  which  may  be  forbidden  by 
the  statutory  or  administrative  enactments  in  force  in  the  country.  The 
same  shall  be  the  case  for  letters  and  other  articles  which  maj  bear  ex- 
ternally any  writing  of  the  character  referred  to. 

XXVII.  laUmational  Offlee.-^l.  The  Administration  of  the  Posts  of 
the  Swiss  Confederation  is  selected -to  organise  the  International  Office 
established  by  Art.  15  of  the  Treaty.  That  Office  shall  commence  its 
functions  immediately  after  the  exchange  of  the  ratifications  of  the 
Treaty. 

2.  The  ordinary  expense  of  the  International  Office  must  not  exceed 
the  sum  of  75,000  francs  annually,  exclusive  of  the  special  expenses  to 
which  the  periodical  meetings  of  the  Postal  Congress  may  give  rise. 
That  sum  may  be  increased  ultimately,  with  the  consent  of  all  the  con- 
tracting Offices. 

3.  The  Administration  named  in  par.  1,  above,  shall  superintend  the 
expenses  of  the  International  Office,  shall  make  the  necessary  advances, 
and  shall  prepare  the  annual  account,  which  shall  be  communicated  to 
all  the  other  Offices. 

4  For  the  division  of  the  expenses,  the  contracting  countries  and 
those  which  may  be  hereafter  admitted  to  Join  the  Postal  Union  shall  be 
divided  into  six  classes,  each  contributing  in  the  proportion  of  a  certain 
number  of  units,  viz.: — 

1st  class  ...  .  25  units. 


2nd 
3rd 
4th 
5th 
6th 


20 

16 

10 

5 

3 


5.  These  co-efficients  shall  be  multiplied  by  the  number  of  conntriei 
of  each  class,  and  the  total  of  the  products  thus  obtained  shall  fnmisb 
the  number  of  units  by  which  the  whole  expense  shall  be  divided.  The 
quotient  will  give  the  amount  of  the  unit  of  expense. 

6.  The  contracting  countries  are  classified  as  follows,  in  view  of  the 
division  of  the  expenses  :-t- 

1st  class :    Qermany,  Austro-Hungary,  United   States   of   Americi 
France,  Great  Britain,  Italy,  Russia,  Turkey ; 
Spain; 

Belgium,  Egypt,  Netherlands,  Roumania,  Sweden;- 
Denmark,  Norway,  Portugal,  Switzerland ; 
Greece,  Servia ; 
Luxemburg ; 

7.  The  International  Office  shall  serve  as  the  medium  for  the  regulai 
and  general  notifications  which  concern  international  relations.  It  shall 
equally  receive  from  each  Office  published  documents  relative  to  its  in 
terior  service. 

8.  Each  office  shall  furnish  the  International  Office,  in  the  first  hall 


2nd 
8rd 
4th 
5th 
6th 
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of  each  jear,  with  a  complete  series  of  statistical  details  relating;  to  the 
previous  year,  in  the  form  of  tables  prepared  according  to  directions 
from  the  International  Office,  which  shall  distribute  with  that  view 
forms  properly  prepared.  It  shall  incorporate  those  details  in  a  general 
statistical  report,  which  shall  be  distribnted  to  all  the  Offices. 

9.  The  International  Office  shall  pnblish,  bj  the  aid  of  the  documenU 
which  are  pat  at  its  disposal,  a  special  jonmal  in  the  German,  English 
and  French  languages. 

10.  The  numbers  of  this  journal,  as  well  as  all  the  documents  pub- 
lished by  the  International  Office,  shall  be  distributed  to  the  Offices  ot 
the  Union  in  the  proportion  of  the  number  of  contributing  units  men- 
tioned in  par.  4  Any  additional  copies  and  documents  which  may  be 
applied  for  shall  be  paid  for  separately  at  prime  cost.  Applications  of 
this  nature  should  be  made  in  due  time. 

11.  The  International  Office  shall  hold  itself  always  at  the  disposal  of 
the  members  of  the  Union  for  the  purpose  of  furnishing  them  with  any 
special  information  they  may  require  upon  questions  relating  to  the  In- 
ternational Postal  Service. 

12.  When  it  shall  have  submitted  to  the  solution  of  the  several  Offices 
a  question  which  requires  the  assent  of  all  the  members  of  the  Union, 
tiiose  which  shall  not  have  sent  in  their  reply  within  a  period  of  four 
months  shall  be  considered  as  giving  their  consent. 

18.  The  Office  of  the  country  in  which  the  next  Postal  Congress  is  to 
be  held,  shall  prepare,  with  the  assistance  of  the  International  Office,  the 
bosinees  to  be  subtnitted  to  the  Congress. 

14.  The  director  of  the  International  Office  shall  be  present  at  the 
sittings  of  the  Congress  and  shall  take  part  in  the  discussions,  but  with- 
out the  power  of  voting. 

15.  There  shall  be  issued,  under  his  su])erintendence,  an  annual  re- 
port, which  shall  be  communicated  to  all  the  members  of  the  Union. 

16.  The  official  language  of  the  International  Office  shall  be  the 
French  language. 

XXVm.  Language. — 1.  The  letter  biUs,  accounts,  and  other  forms 
used  by  the  Post  Offices  of  the  Union  shall,  as  a  general  rule,  be  drawn 
up  in  the  French  language,  unless  the  offices  interested  arrange  other- 
wise by  direct  agreement. 

2.  As  regards  official  correspondence,  the  present  state  of  things  shall 
be  maintained,  unless  any  other  arrangement  should  subsequently  be 
agreed  upon  by  common  consent  between  the  Offices  interested. 

XXIX.  IHitriet  of  the  Union,— The  following  shall  be  considered  as 
•belonging  to  the  General  Postal  Union: — 

1.  Iceland  and  the  Faroe.  Islands,  as  forming  part  of  Denmark. 

2.  The  Balearic  Isles,  the  Canary  Islands,  the  Spanish  possessions  on 
the  Northern  Coast  of  Africa,  and  the  Postal  establishments  of 
Spain  upon  the  Western  Coast  of  Morocco,  as  forming  part  of 
Spain. 

t»  Algeria,  as  forming  part  of  France. 
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4.  The  Island  of  Malta,  as  sabordinate  to  the  Post  Office  of  Great 
Britain. 

5.  Madeira  and  the  Azorei,  as  forming  part  of  Portagal. 

6.  The  Grand  Dachy  of  Finland,  as  forming  an  integral  part  of  tli9 
Empire  of  Russia. 
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CHAPTER   XXXVII. 


POSTAL   MONET  ORDERS. 

ABTiCiiS  469.  lutcmational  postal  money  OTdei^ 

470,  Mnney  ordflr  offices, 

471.  Language. 

473.  Charts* 
4TB.  Gold  bRBiH, 

474.  ludorsementi 

475 <  Unclaimed  money* 
476i  Settlement  of  accounts 

International  postal  wioney  orders, 

469,  The  post  department  of  each  nation  shall  issue 
mtiiiey  orders  for  the  transmission  between  persons  in 
different  nations,  of  sums  specified,  not  exceeding  one 
inmdred  dollars,' 

Fifty  dollars  Ih  the  limit  set  by  th©  conventions  for  es^chamge  of  postal 
money  orders  between  France  and 

Prussia,  July     a,  1665,  Art,  I,.  »  Be  Cltrcq,  S39. 

Switztrlaiid,  Mar,  33,  1805,  9  Id.,  205. 

lielgiam.        Mar.    1,  1865,  9  Id.,  1S5. 

Italy.  Apr.    8,  18C4,  9  Id.,  10. 

Poptal  eonvention  between  the  United  States  and 

^^^^"^ ,^^"'*^-  \  Oct.  13,  1867,  Art.        I.,  UU.S,  m^t  at  L.,  (IV.,)  831, 

luitr,  Nov.    8, 1867,  "   XVIU  10  Id.,  {Tr.,)  229. 

Iialy.  July    8, 1863,  *'   XXII..  16  Jd,  (Tr.,)  335. 

1  The  Frvticli  treat ie^  fix  the  limit  at  two  hundred  francs. 


Money  order  offices. 

470.  Postal  money  orders  shall  be  issned  at  the  office 

of  the  post  departmtmt  in  the  cities  of  London,  Piiris, 
New  York,  Berlin,  St.  Petersbiirgli,  Vienna,  and  tlie 
other  capital  cities  of  the  nations  parties  to  this  Code  ; 
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And  in  such  others  as  shall  from  time  to  time  be  desig- 
nated by  special  compact  between  the  correspondisg 
nations. 

The  exieting  treaties  generally  leave  the  designation  of  aU  the  monej 
order  oflSces  to  special  conventions  ;  but  in  a  general  sTstem,  it  should 
seem  proper  for  all  nations  to  nnite  in  fixing  and  promalgating  the  desig- 
nation of  certain  central  offices,  correspondence  with  which  is  to  be  com- 
mon to  aU. 

Lanfftuige. 

471.  The  postal  money  orders  shall  be  in  the  lan- 
guages of  the  corresponding  nations. 

The  French  treaties  prescribe  the  French  language,  providing,  how- 
ever,  that  the  German  shall  accompany  the  French  text,  in  the  orders 
isflued  from  the  German  offices. 

Charges. 

472.  There  shall  be  charged  on  each  remittance  ol 
funds,  under  this  Chapter,  a  tax  of  one  per  cent., 
which  shall  always  be  paid  by  the  sender.* 

Postal  money  orders,  and  receipts  or  acquittances 
therefor,  are  not  subject  to  any  other  tax  or  charge. 

^  A  tax  of  twentj  centimes  for  ten  francs,  or  f ractioif  of  ten  francs,  ia 
provided  bj  the  convention  for  exchange  of  postal  money  orders  between 
France  and 

Switzerland,  Mar.  22,  1865,  Art.  II.,  9  De  Olereq,  206. 
Belgiom,       Mar.    1,1895,  9/d.,  185. 

Italy,  Apr.    8,  1864,  9  Id.,  10. 

The  convention  between  France  and  Prussia,  Jaly  8, 1865,  Art.  II.,  (9  Di 
Clercq,  829,)  is  to  the  same  effect,  except  that  as  to  mandats  delivered  by 
a  Prassian  of&ce,  the  tax  is  two  silver  groschen  for  every  rata  of  three 
thalers. 

The  above  treaties  provide  that  the  tax  shall  be  divided  equally  be- 
tween the  two  postal  departments  concerned. 

The  postal  convention  between  the  United  States  and  The  Swiss  Con- 
federation, Oct.  12, 1867,  Art.  V.,  (16  U,  8.  Stat,  at  L.,  (2V.,)  821,)  prescribe* 
a  complicated  rale  involving,  1,  the  domestic  money  order  charge  of  the 
despatching  office;  2,  a  charge  for  international  exchange  to  be  fixed  by  the 
despatching  office,  and  8,  the  domestic  charge  of  the  receiving  office ;  the 
first  two  to  be  prepaid,  and  the  third  to  be  paid  at  the  office  of  destination. 

Oold  basis. 

473.  If,  for  the  internal  convenience  of  any  country, 
any  other  currency  than  gold  shall  be  paid  to  the  ben- 
eficiary of  the  money  order,  it  shall  be  made  as  nearly 
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as  practicable  the  equivalent  of  gold,  according  to  the 
relative  values  existing  at  the  time ;  and  if  the  sender 
Is  allowed  to  pay  for  his  order  in  any  other  currency 
than  gold,  the  amount  certified  by  the  international 
Dffice  is,  in  all  cases,  to  be  the  equivalent  in  gold. 

Poetal  convention  between  the  United  States  and  the  Swiss  Confedera- 
tion, Oct.  12, 1867,  Art.  VIL,  16  U.  8,  8UU.  (U  Z.,  (IV.,)  822. 

Indorsement, 

474-  Postal  money  orders  are  transferable  by  in- 
lorsement. 

Conyention  for  exchange  of  postal  money  orders  between  France  and 
Prussia,  July   8,  1865,  Art.  I.,  9  De  Clereq,  829. 

Switzerland,  Mar.  22,  1865,  9  Id.,  205. 

Belicinm,        Mar,    1, 1865,  9  Id.,  185. 

Italy,  Apr.    8, 1864.  9  Id.,  10. 

UnclaiTned  Tnoney. 

475.  Sums,  unclaimed  by  those  entitled  to  them,  for 
L  period  of  eight  years,  become  the  property  of  the 
idministration  which  issued  the  orders. 

Conyention  for  the  exchange  of  postal  money  orders  between  France 
nd 

Prussia,         July    3,  1865,  Art.  VI..  9  De  Clereq,  829. 

Switzerland,  Mar.  22,  1865,    "     V.,  9  Id.,  205. 

Belgium,        Mar.      ,  1865,     "     V.,  9  Id.,  185. 

luly,  Apr.     8,  1864,    "     V.,  9  Id.,  10. 

Compare,  however,  the  postal  convention  between  the  United  States 
Dd  the  Swiss  Confederation,  Oct.  12, 1867,  Art.  VIII.,  (16  U.  8.  Stat,  at 
,.,  (TV.,)  322,)  which  contains  a  provision  that  sums  which,  after  a  reap 
>nable  delay,  cannot  for  any  cause  be  paid  to  the  beneficiary,  shall  be  re- 
srtified  to  the  despatching  administration,  for  the  benefit  of  the  sender, 
»  be  repaid  in  the  manner  conformable  to  the  interior  regulations  of  the 
mntry  of  origin. 

But  the  administration  re-certifying  the  same  shall  have  the  right  to 
rst  deduct  its  domestic  charge  of  the  same  amount  as  if  the  remittance 
id  been  paid  to  the  beneficiary. 

Settlemerd  of  accounts. 

476.  The  post  departments  of  the  corresponding  na- 

Lons  shall  fix,  by  -special  compact  with  each  other, 

jspectively,  the  times  and  mode  of  stating  and  settling 

tie  accounts  between  them,  under  this  Chapter,  and  of 

aying  the  balances  found  due  from  one  nation  to  the 

ther. 

18 
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TITLE   XVIL 

PATENTS. 

The  f eMibilitj  of  an  intarnational  patent  Uw  is  qneetloned  in  thi 
TransacU<mt  of  ihs  British  National  AMmfcitOion  for  PromoUm  ^Boeia 
Seienee,  1863,  p.  884 ;  1861,  p.  804. 

Abtiolb  477.    Protection  of  patents. 

Protection  ofpaterds. 

477.  The  same  protection  which  any  nation  extendi 
to  its  own  members,  or  to  inventions,  designs,  or  dis 
coveries  made  within  its  limits,  shall  be  extended  upoi 
the  same  terms  and  conditions  to  members  of  the  othei 
nations,  and  to  inventions,  designs  or  discoveries  mad( 
in  any  of  the  other  nations,  except  that,  to  secure  fo] 
a  work  already  patented  in  one  nation  protection  u 
another,  the  time  for  registering  it  in  the  latter  may  b 
limited  to  three  months. 
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TITLE    XVIIL 


TRADE- MARKS. 

ABTicle  4TS>  What  mtiv  be  appropriated. 
Aid*  Exceptiona. 

4S0-   Registry  of  foraiga  tr&de-maxk^ 
481.  Declaration. 

4S2.  Offices  where  regiatiy  iBto  bemftde. 
483.  Equal  privileges  of  foreigaerB. 


What  map  be  appropriaied, 

478,  One  who  prodnces  or  deals'  in  a  particular 
thing,*  may  appropriate  to  the  exclusive' use  of  hira- 
st^lfj  and  his  successors*  in  interest,  as  a  trade-mark, 
within  any  nation  party  to  this  Code,  any  namej  form, 
or  symbol  which  has  not  been  so  appropriated  by  an- 
other in  snch  nation/  to  designate  the  origin  or  own- 
ership thereof.  But  this  Title  does  not  anthorize  the 
exclusive  appropriation  of  that  which  is  merely  either, 

1,  A  name  already  enjoyed  by  another  persoHj 
irm  or  corporation  ;'  or, 

2,  A  common  or  proper  name  already  in  use  to  de- 
ugoate  the  thing,  or  any  of  its  qualities,  or  its  destina- 
ion  ;  or^ 

3,  An  arbitrary  eigo,  not  signifying  origin  or  own- 
ership.' 

^  A  dealer  is  eutttted  to  protection,  thougb  he  be  not  a  man  u fact urer. 
'aylor  v.  Carpenter,  3  SandfortTg  Oh.  (JV^tv  To^rk)  Hep.,  603. 

A  prrxiuct  of  nature,  such  aa  the  waters  of  a  mjopral  spring,  named 
nd  deal^  in  bj  the  plaihtlfE,  is  witlim  the  principles  of  the  l&w  of  trade- 
i&rks-  The  Congtesa  and  Empire  Spring  Co.  u*  High  Rock  Congreas 
pring'  Co.,  New  York  Court  of  Appeals,  April  1S71,  10  Abbott' i  Pr.  {^ifevr 

The  doctrioe  of  tradu-marks  ia  founded  on  the  neceseit^r  of  protection 
or  bufiiness  interests.  The  mere  assumption  of  a  familj  name  wit  Lout 
Dj  coQtiwiion  with   trade,  is  not  the  subject  of  a  d.?il  action  bj  the 
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English  law.  Da  Boalaj  v.  Du  Boolaj,  3  Law  Bep,,  Privy  Council,  490; 
17  Weekly  Bep. ,  594 ;  38  Laic  Journal,  Privy  CouneU,  85 ;  6  Moore' $  Pmy 
Council  Casen,  (N.  8.,)  31.  Nor  can  one  who  does  not  prodaoe  or  deal  in, 
an  article  invoke  the  iaw  of  trade-marks  to  prevent  the  producer  of,  or 
dealer  in,  it  from  using  the  name  of  the  former.  Such  a  grievance  w 
rather  in  the  nature  of  defamation.  Clark  v.  Freeman,  12  Jurist,  149 ; 
17  Law  Journal,  Ch,,  142. 

^  The  title  of  a  newsp&per  is  within  the  priuciple.  Matsell  o.  FlanagaD, 
2  Abbote8Pr.{New  York)  Bep.,  (N,  JS.,)4l)d ;  Stephens  o.  De  Conto,  4/d., 
47.  And  the  principle  may  have  a  local  application  to  a  particular  busi- 
ness ;  e.  g.,  to  the  title  of  a  hotel.  Howard  v.  Henriques,  3  Sandfi/rd's 
{New  York)  Bep.,  726 ;  Deitz  «.  Lamb,  6  Bob&rtson's  (New  Fork)  Bep.,  537. 

*  In  Lemoine  v.  Q  an  ton,  (2  E.  D.  Smith,  343,)  it  was  held  that,  after  a 
manufacturer  had  changed  his  trade- mark,  he  was  still  entitled  to  enjoin 
the  sale  by  others  of  goods  put  up  bj  them  under  the  trade-mark  which 
he  had  discontinued,  thus  falsely  purporting  to  be  of  his  manufacture. 

*  The  right  to  use  a  trade-mark  is  assignable,  even  when  the  mark  is  a 
personal  one,  unless  it  be  so  purely  personal  as  to  import  that  the  thing 
is  the  manufacture  of  a  particular  person.  Berry  v.  Bedford,  10  Jur.,  {N. 
8.,)  503  :  33  Z.  J.  Chanc.,  465 ;  12  W.  B.,  727 ;  10  L.  T.,  {N.  8.,)  470.  In 
such  a  case  the  assignee's  use  would  be  deceptive,  and  ^therefore  would 
not  be  protected.  Leather  Cloth  Co.  v.  American  Leather  Co.,  11  Jur.,[N. 
8.,)  513  ;S6L.J  Chanc.,  53 ;  13  IF.  B.,  873 ;  12  Law  l%mei,  {N.  8.,)  742 ;  11 
Souse  of  Lords  Cas.,  523.    See  Article  479. 

The  right  to  use  the  trade- mark  passes,  by  operation  of  law,  by  an  as- 
signment of  the  business ;  thus,  a  sale  of  a  mineral  spring,  without  ex- 
pressly including  the  good- will,  or  the  right  to  use  particular  marks,  car 
ries  to  the  purchaser  the  right  t<7  use  the  name  of  the  spring  adopted  b]f 
the  former  proprietors  as  a  trade-mark.  The  Congress  &  Empire  Spring 
Co.  V.  High  Rock  Congress  Spring  Co.,  10  AbboU*s  Pr.  {New  York)  Bep., 
(N.  8.,)  349. 

See,  also,  Hudson  v.  Osborne,  39  Law  Journal  Chanc.,  79. 

*  The  use  is  protected  only  in  the  places  where  the  trade-mark  is  used 
by  the  plaintiff  before  it  is  used  by  others.  Corwin  o.  Daly,  7  Bosworth 
(New  York)  Bep.,  222. 

*  Act  of  Congress,  July  8,  1870,  §  79  ;  Fabert).  Faber,  49  Barbour,  357 
S.  C,  3  Abb.  Pr.,  (,N.  8.,)  115. 

And  see  Burgess  v.  Burgess,  8  De  G.  M.  db  G.,  896  ;  17  Jur.,  292 ;  22  L 
J.  Chanc.,  675  ;  Schweitzer  v.  Atkins,  37  Law  Jour.  Chanc.,  847  ;  1( 
Weekly  Bep.,  1080  ;  19  Law  Times,  (^N.  8.,)  6. 

'  Collins  Co.  V.  Brown,  3  Kay  d  JbAn*., 428 ;  3  Jurist,  (N.  8.,)  929 ;  Amos 
keag  Manufacturing  Co.  o.  Spear,  2  8andf.,  599  ;  Fetridge  v.  Wells,  K 
A\ib.  Pr.,  144. 

The  effect  of  this  qualification  will  be  in  accordance  with  the  Englisl 
and  American  decisions,  that  the  prior  use  or  appropriation  of  any  nami 
or  sign  of  either  of  these  classes  can  only  be  protected  in  the  case  oj 
foreign  trade-marks,  when  accompanied  by  a  mark  sufficient  to  distin 
guish  its  origin  or  ownership  from  the  same  name  or  sign  when  lawfully 
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ased  bj  other  penons;  and  then  it  is  only  the  combined  mark  that  is 
protected. 

Exceptions, 

479.  Article  478  does  nofc  apply  to  any  unlawful  busi- 
ness, or  to  any  material  which  is  injurious  in  itself,  or 
to  any  trade-mark  which  has  been  fraudulently  ob- 
tained, or  which  is  used  with  the  design  of  deceiving 
the  public  in  the  purchase  or  use  of  any  material. 

Act  of  Congress  of  the  United  States  concerning  patents,  &c.,  July  8, 
1870,  Art.  84,  U.  8.  Stat.  <U  L.,  vol.  16  ;  Leather  Cloth  Co.  n.  American 
Leather  Cloth  Co.,  11  Jur.,  (N.  8.,)  513;  35  L.  /.,  Chanc,,  63;  13  W,  B.. 
373  ;  12  L.  r.,  (N.  5.,)  742  ;  11  H.  L.  Cos.,  528 ;  Hobbs  v.  Francis,  19  How, 
Pr.,  567. 

It  was  held  in  Curtis  v.  Bryan,  (36  How,  Pr.,  33,)  that  the  principles 
ipon  which  courts  have  refused  to  protect  a  trade-mark  which  involved  a 
ieception  upon  the  public,  do  not  extend  to  cases  where  the  deception 
dleged  is  not  in  the  trade-mark  itself,  but  in  advertisements  used  to  ad- 
rance  the  sales  of  the  article ;  but  the  provision  of  the  act  of  Congress 
>f  the  United  States,  mentioned  above,  seems  to  refuse  protection  in  such 
I  case. 

The  use  of  the  word  ''patent,"  however,  on  goods  not  actually  pat- 
iited,  but  which  by  long  usage  are  known  by  that  name  in  the  trade,  is 
lot  such  a  misrepresentation  as  deprives  the  user  of  protection.  Mar- 
ihall  V.  Ho«s,  a  L^  B-  Eq.,  651 ;  17  TT.  B.,  1086;  Stewart  d.  Smithson,  1 
Wion,  119. 

Registry  of  foreign  trade-mark. 

480.  To  enjoy  the  protection  afforded  by  this  Title, 
n  any  nation  other  than  that  in  which  the  claimant  is 
lomiciled,  the  trade- mark  must  be  registered  in  such 
lation,  with  a  statement  of  the  following  particulars  : 

1.  The  name  of  the  party  who  desires  the  protection 
>f  the  trade-mark,  and  his  residence  and  place  of  bus- 
ness; 

2.  The  class  of  merchandise,  and  the  particular 
lescription  of  goods  comprised  in  such  class,  for 
rhich  the  trade-mark  has  been  or  is  intended  to  be 
appropriated ; 

H,  A  description  of  the  trade-mark  itself,  with  a  fac- 
imile  thereof,  and  the  mode  in  which  it  has  been  or  is 
n  tended  to  be  applied  and  used  ;  and, 
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4.  The  length  of  time,  if  any,  dnring  which  tl 
trade-mark  has  been  used. 

Act  of  Congress  of  the  Dnited  States,  July  8,  1870,  §  77. 

This  leaves  it  to  each  nation  to  protect  domestio  trade-marks  to  8a< 
extent  as  may  be  deemed  suitable.  Thus,  in  France,  certain  tradesoM 
in  particular  cities  enjoy  the  exclusive  use  of  a  mark  peculiar  to  articl 
of  their  trade  produced  in  that  citj. 

Declaration. 

481.  There  must  also  be  filed  in  the  same  office  wit 
the  registry,  a  declaration,  under  the  oath  of  the  part 
or  his  agent,  to  the  effect  that  the  claimant  has  a  rigl 
to  the  use  of  the  same  in  such  nation,  and  that  r 
other  person  or  corporation  has  a  right  to  its  use  thert 
and  that  the  description  and  fac-simile  presented  f( 
registry  are  true. 

Offices  wTiere  registry  is  to  be  made. 

482.  The  registry  of  trade-marks  under  this  title,  i 
each  nation,  is  to  be  made  in  the  office  of  the  chi( 
secretary  of  state  for  the  interior  or  home  departmeni 
and  in  such  other  offices  as  shall  from  time  to  time  I 
designated  by  the  legislative  authority  of  the  nation. 

In  the  Haksb^tic  Citibs,  the  tribunal  of  commerce  is  designated  i 
the  place  of  registry. 

Treaty  of  commerce  and  navigation  between  France  and  the  Fr 
Cities  of  Lubeck,  Bremen  and  Hamburg,  March  4,  1865,  Art.  XXI\ 
(9  De  Clercq,  187,  195.) 

Id  the  Netherlands,  two  copies  in  the  registry  of  the  tribunal  of  tl 
arrondissement  at  Amsterdam. 

Treaty  of  commerce  and  navigation  between  France  and  the  Netb( 
hinds,  July  7, 1865.  Art.  XXIV.,  (9  De  Olercq.  887,  343.) 

In  Austria,  two  copies  in  the  chamber  of  commerce  of  Vienna. 

Treaty  of  commerce  between  France  and  Austria,  December  11,  l^;^ 
Art.  XII.,  (9  De  Clereq,  646,  649.) 

In  the  Grand  Duchy  of  Baden,  **  au  bureau  bailliage  de  la  ville  < 
Carlsrahe." 

Convention  between  France  and  the  Grand  Duchy  of  Baden,  July 
1857,  Art.  II.,  (7  De  Clereq,  398.) 

In  Russia,  in  the  department  of  manufactures  and  internal  commen 
at  St.  Petersburg. 

Treaty  of  commerce  and  navigation  between  France  and  BuBaia,  A 
XXII.,  (7  De  Clercq,  278,  286.) 
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In  PoBTUOAii,  at  the  registiy  of  the  tribunal  of  eommeroe  de  premiere 


Conyention  between  France  and  Portugal,  April  13, 1851,  Art  XVIL, 
(fi  De  Olereq,  101,l(yr,) 

In  Frascb,  in  the  registry  of  the  tribunal  of  commerce  [of  the  Seine,] 
or  the  council  of  prud'hommes. 
>  Treatj  or  convention  between  France  and 

Free  Cities  of  Lu- )  

beck,   Bremen  [  Mar.    4, 1865,  Art  XXIY.,  9  De  (Xereq,  187,  196. 
&  Hamburg,     ) 

Netherlands,  July    7, 1865.    "    XXIV.,  9  Id,,  887,  848. 

Austria,  Dea   11, 1866,    "       XII.,  9  Id.,  646,  649. 

^^^J^^y^^(  "         n.,7itf.,m 

BuBria,  June  14,  1857,    "     XXIT.,  7  Id.,  278,  286. 

The  convention  between  France  and  Portugal,  April  12,  1851,  Art 
XVn.,  (6  De  Oiereq,  101,)  designateB  the  registry  of  the  tribunal  of  the 
Seina 

The  Act  of  Congress  of  the  United  States  concerning  "patents,"  July 
8, 1870,  provides  for  the  registration  of  trade-marks  in  the  Patent  Office 
in  Washington,  D.  C. 

JBgtuU  privileges  of  foreigners. 

483.  Every  nation  party  to  this  Code,  which  pro- 
vides for  the  registration  of  domestic  trade-marks, 
must  allow,  upon  the  same  terms  and  with  the  same 
effect,  the  registration  of  foreign  trade-marks  by  mem- 
bers, and  domiciled  residents  of  the  other  nations. 


274 


OUTLINES  OF  'AN 


TITLE    XIX 

COPYRIGHTS. 


The  International  Ck>p7rigbt  Congress,  held  at  Brussels  in  1858,  re- 
solved: 

1.  On  the  principle  of  an  international  recognition  of  propertjis 
works  of  literatare  and  art,  in  favor  of  their  authors; 

2.  This  principle  ought  to  be  admitted,  even  in  the  absence  of  re- 
ciprocity ; 

3.  Foreign  authors  should  be  on  the  same  footing  as  native; 

4.  Additional  formalities  should  not  be  required  of  foreign  authors;  it 
should  be  enough  to  comply  with  the  formalities  of  the  law  of  the  place 
of  first  publication ; 

5.  It  is  desirable  that  all  countries  should  adopt  legislation  on  an  uni- 
form basis. 

France  (says  Blaine,  in  paper  in  TraMoeHoru  of  IfcUional  Atiociation 
for  Promotion  of  Social  Science,  1862,  p.  868,)  has  adopted  the  first  four 
rules,  and  alone  has  dispensed  with  conditions  of  reciprocity. 

Under  the  French  law  it  is  unlawful,  without  the  permission  of  the 
author,  to  publish  a  work  already  published  in  a  foreign  country  with 
which  no  copyright  convention  exists.  Oopinger  on  OopyrigJU,  ch.  XVIIL» 
p.  240. 

The  principal  French  conventions  are  with 
Austria,  Dec.  11,  1866,  9  De  Clereq,  664. 

Pontifical  States,  July  14, 1867,  9  Id.,  781. 
Portugal,  July  11,  1866,  9  id.,  693. 

*'^xem.:l'i;g;f^«=-^«.  1866.9  id.. 416. 

Hanover,  July  19,  1865,  9  Id,,  866. 

Duchy  of  Nassau,  July    5,  1865,  9  Id,,  882. 

^^sse^^^*  ^'  [  ^^^  ^^'  ^®^'  ®  ^^'  ^^®" 
Grand  Duchy  of ) 

Mecklenburg.  V  June  9,  1865,  9  Id.,  808. 

Schwerin,        ) 

May  26,  1865,  9  Id.,  286. 
May  12,  1865.  9  Id.,  244. 
Apr.  18.  1865,  9  Id.,  232. 
Mar.  24,  1865,  9  Id.,  222. 
May  1,1861,8/(1,264. 
Aug.  2, 1862,  8 /d.,  495. 


Strelitz. 
Saxony, 
Baden, 
Frankfort, 
Bavaria, 
Belgium, 
Prussia, 
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—(extended  to)  Electorate  of  Hesse,  9  id.,  205  ;  Principalities  of  Renss, 
9  Id.,  221,  283  ;  of  Schwartzburg-Rudolstadt.  and  of  SchwartzbargSon- 
dershausen,  282  ;  of  Waldeck  and  Pyrmont,  284  ;  of  Lippe  and  of  Anhalt, 
373  :  of  Lippe  Detmold,  470 ;  of  Schaumboarg  Lippe,  471  ;  to  the  Duchies 
of  Saxe  Altenbourg,  228 ;  of  Brunswick,  232 ;  of  Saxe  Coburg  Qotha, 
2a5  ;  of  Anhalt  Dessau,  472 ;  and  to  Hesse  Hombourg,  284. 

England  has  international  copyright  conventions  (less  complete  and 
liberal  than  those  of  France,]  with  Prussia,  France,  Italy,  Belgium,  Spain 
and  some  other  Powers. 


Abticle  484.  Ownership  of  products  of  the  mind. 

485.  Transfer. 

486.  Subsequent  inventor,  author,  &c 

487.  Private  writings. 

488.  Correspondence  addressed  to  public  of&ces. 

489.  Right  of  protection. 

490.  Extent  of  protection. 

491.  Translations. 

492.  Extracts  from  newspapers  and  periodicals. 

493.  Power  to  prohibit  works. 

494.  Saving  clause  as  to  existing  works. 


Omnership  of  products  of  the  mind. 

484.  The  author  of  any  product  of  the  mind,  whether 
it  be  an  invention,  or  a  composition  in  letters  or  art,  or 
a  design,  with  or  without  delineation,  or  other  graphi- 
cal representation,  has  an  exclusive  ownership  therein, 
and  in  the  representation  or  expression  thereof ;  and 
the  sole  right  to  copy  the  same  or  reproduce  it  in  any 
form,  or  to  modify  or  adapt  it  or  any  part  of  it  to  new 
circumstances,  subject  to  the  provisions  of  this  Title. 

The  Ciml  Code,  reported  for  New  York,  §  429. 

This  provision  establishes  an  international  recognition  of  property  in 
works  of  literature  and  art,  in  favor  of  their  authors,  and  without  refer- 
ence  to  reciprocity  (except  to  the  extent  to  which  all  provisions  of  this 
C<xie  are  reciprocal,)  which  are  the  first  two  principles  agreed  upon  by 
the  International  Copyright  Congress  of  Brussels,  of  1858. 

The  CvoU  Code,  reported  for  New  York,  (§  430,)  also  provides  for  joint 
ownership. 

It  has  been  held  in  the  New  York  Superior  Court,  that  the  common 
law  right  of  the  author  of  a  dramatic  composition  is  not  affected  by  the 
ordinary  public  representations,  and  that  a  spectator's  reproducing  the 
composition  from  memory  was  an  infringement.  Palmer  «.  De  Witt,  40 
Hateard^i  Fr.  (New  York)  Rep,,  293. 


276 


OUTLINES  OF  AK 


Tranter. 

485.  The  author  of  any  product  of  the  mind,  or  of 
any  representation  or  expression  thereof,  may  transfer 
his  property  in  the  same,  or  any  part  thereof,  and 
thereupon  the  property  transferred  becomes  subject  to 
further  transfer  like  other  property. 

The  Civil  Code,  reported  far  N&w  York,  %  431. 

Subseqrieni  inventor^  author^  &c. 

486.  If  the  owner  of  a  product  of  the  mind  does  not 
make  it  public,  any  other  person  subsequently  and 
originally  producing  the  same  thing  has  the  same  righl 
therein  as  the  prior  author,  which  is  exclusive  to  tb 
same  extent  against  all  persons  except  the  prior  an 
thor,  or  those  claiming  under  him. 

The  (HvU  Code,  reported  for  Nme  York,  §  488. 

Private  writings. 

487.  Subject  to  the  next  article,  letters  and  othe 
private  *  communications  belong  to  the  person  to  when 
they  are  addressed  and  delivered ;  *  but  they  cannoi 
be  published  against  the  will  of  the  writer,*  except  bj 
authority  of  law. 

The  CivU  Code,  reported  for  Neut  York,  %  484. 

See  WoolBey  ©.  Judd,  4  Duer's  (New  York)  Rep,,  889,  and  cams  ther 
cited  ;  Eyre  ©.  ffigbee,  85  Barbour*8  {New  York)  Bep.,  603. 

Compare  Copinger  on  Copyright,  ch.  II.,  p.  24,  and  authoritiefl  dted  i 
note  {d.). 

'  CommanicatioQS  received  from  correspondents  by  editors  or  propri 
etors,  (if  sent  expressly  or  impliedly  for  the  purpose  of  pablication.)  b< 
come  the  property  of  the  person  to  whom  they  are  directed,  and  canno 
be  published  by  any  other  person  obtaining  possession  of  them  ;  nor  b 
such  editor  or  proprietor,  if,  previous  to  publication,  the  writer  ezpressc 
a  desire  to  withdraw  them.     Copinger  on  Copyright,  ch.  II.,  p.  82. 

'  The  difficulty  in  defining  the  rule  upon  this  subject  arises  from  the  fa< 
that  two  rights  are  involved :  First,  the  ownership  of  the  document,  wit 
the  incidental  advantages  attaching  to  the  personal  control  of  it  as  a  n 
pository  of  the  information  communicated, — such,  for  instance,  as  tl 
right  to  use  it  as  evidence,  or  to  destroy  it,  (see  Eyre  o.  Higbee,  85  Bai 
hour's  (New  York)  Bep.,  502,  518,)— which  ownership  is  protected  by  th 
same  rules  that  apply  to  other  chattels;  Secondly,  the  right  of  propert 
in  the  product  of  mind  embodied  in  the  document,  and  which  remains  i 
the  author  when  the  communication  is  private,  that  is  to  say,  notintende 
for  publication — ^a  right  which  extends  to  the  control,  not  of  the  documei 
as  a  thing,  but  to  controlling  the  reproduction  of  the  form  in  whic 
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thought  is  embodied  in  it — ft  right  which  becomes  important  in  proportion 
to  the  value  of  the  mental  product. 

*  It  may  be  a  question  whether  the  affirmative  consent  of  the  writer,  or 
his  personal  representatives  or  assigns,  should  not,  in  strictness,  be  made 
the  condition. 

Correspandeiice  addressed  to  public  offices.  . 

488.  The  government  of  a  nation  has  the  right  to 
publish  or  withhold  all  letters  addressed  to  its  public 
offices. 

Curtis  on  Copyright,  98. 

Right  of  protection. 

489.  Any  nation  may  prescribe  the  formalities  requi- 
site to  the  enjoyment  of  copyright  within  its  jurisdic- 
tion, and  may  limit  the  copyright  to  any  period  not  less 
than  twenty -five  years,  but  for  such  period  the  rights 
of  an  author,  as  defined  by  article  484,  must  be  pro- 
tected by  the  laws  of  every  nation,  and  the  formalities 
prescribed  must  not  be  oppressive. 

Extent  of  protection. 

490.  The  same  protection,  even  beyond  that  secured 
by  the  last  article,  which  the  copyright  laws  of  any 
nation  extend  to  its  own  members,  or  to  works  pro- 
duced or  first  published  within  its  limits,  must  be  ex- 
tended, upon  the  same  terms,  to  the  members  of  the 
other  nations,  and  to  works  produced  or  first  published 
therein ;  except  that,  to  secure  for  a  work  first  published 
in  one  nation  protection  in  another,  the  time  for  regis- 
tering it  in  the  latter  may  be  limited  to  twelve  months, 
and  a  deposit  of  a  foreign  copy  may  be  required. 

The  European  copyright  treaties, — of  which  there  are  a  number,  uniting 
France  with  Great  Britain,  Austria,  the  German  States,  Portugal,  Bel- 
gium, Switzerland,  Russia,  the  Pontifical  States,  the  Netherlandfl,  and 
other  countries, — are  generally  framed  by  enumerating  the  classes  of 
works  protected,  and  by  prescribing  the  method  of  registration  for  copy- 
righting a  foreign  work. 

The  following  summary  of  the  treaty  between  Great  Britain  and  France, 
Nov.  3,  1851,  gives  an  indication  of  the  provisions  common  in  these 
treaties  : 

The  authors  of  works  of  literature  and  art  published  in  England  shall 
have  the  same  protection  in  France  as  French  authors  have  there,  and 
tice  tersa. 
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Works  of  literature  and  art  are  understood  to  comprehend  books,  dnu 
matic  works,  musical  compositions,  drawings,  paintings,  sculptures,  en- 
gravings. lithographs,  and  anj  other  production  whatsoever  of  literature 
or  the  fine  arts. 

The  protection  grant^^d  to  original  works  is  extended  to  translations;  it 
being,  however,  clearly  understood  that  protection  is  afforded  simply  to  a 
translator  in  respect  of  his  own  translation,^  and  not  to  confer  the  exclu- 
sive right  of  translating  upon  the  first  translator  of  any  work. 

If  the  author  of  any  work  published  in  either  country  wishes  to  reserve 
to  himself  the  exclusive  right  of  translating  his  work  in  the  other  coun- 
try, he  may  do  so  for  five  years  from  the  first  publication  of  the  transla- 
tion authorized  by  him,  on  complying  with  the  following  conditions : 

1.  The  original  work  must  be  registered  and  deposited  in  the  on& 
country  within  three  months  after  the  publication  in  the  other. 

2.  The  author  must  notify,  on  the  title-page  of  his  work,  his  intention 
to  reserve  the  right  of  translation. 

3.  At  least  a  part  of  the  authorized  translation  must  appear  within  a 
year  after  the  registration  and  deposit  of  the  original,  and  the  whole  must 
be  published  within  three  years  after  the  date  of  such  deposit. 

4.  The  authorized  translation  must  appear  in  one  of  the  two  countrieSr 
and  be  registered  and  deposited  in  the  same  way  and  within  the  same 
time  as  an  original  book. 

With  reference  to  works  published  in  parts  :  each  part  is  to  be  treated 
as  a  separate  work,  and  registered  and  deposited  in  the  one  country  within 
the  three  months  after  its  first  publication  in  the  other,  and  a  declaration 
by  the  author  to  the  effect  that  he  reserves  the  right  of  translation  in  the 
first  part,  will  be  sufficient. 

Dramatic  works  and  musical  compositions  are  protected  in  France  to 
the  same  extent  as  in  England.  The  translation  of  a  dramatic  work,  how- 
ever, must  appear  within  three  months  after  the  registration  and  deposit 
of  the  original. 

This  protection  is  not  intended  to  prohibit  fair  imitations  or  adaptions 
of  dramatic  works  to  the  stage  in  England  and  France  respectively,  but  is 
only  designed  to  prevent  piratical  translations.  And  the  question,  what  is 
an  imitation  or  a  piracy,  is  in  all  cases  to  be  decided  by  the  courts  of  jus- 
tice of  the  respective  countries,  according  to  the  laws  in  force  in  each. 

Extracts  from  newspapers  and  periodicals  may  be  freely  taken  from 
either  country,  and  republished  or  translated  in  the  other,  if  the  source 
whence  they  are  taken  be  acknowledged,  unless  the  authors  of  the  ar- 
ticles shall  have  notified  in  a  conspicuous  manner,  in  the  journal  or  pe- 
riodical in  which  such  articles  have  appeared,  that  they  prohibited  the 
republication  or  translation  thereof. 

This  stipulation,however,does  not  apply  to  articles  of  political  dlscuasion. 

Importation  *of  pirated  copies  is  ph)hibited,  and  in  the  event  of  an 
infraction  of  this  prohibition,  the  pirated  works  may  be  seized  and 
destroyed. 

In  order  to  obtain  protection  in  either  country,  the  work  must  be  regis- 
tered in  the  following  manner : 
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If  the  work  first  appear  in  France,  it  mast  be  regiiitered  at  Stationers' 
Hall,  London;  if  it  appear  first  in  England,  at  tlie  Bureaa  de  la  Librarie 
of  the  Ministry  of  tho  Interior  at  Paris,  within  three  months  after  the 
first  pnbUcation  in  England.  As  to  works  published  in  parts,  they  must 
be  registered  within  three  months  after  the  publication  of  the  last  part; 
bat  in  order  to  preserve  the  right  of  translation,  each  part  must  be  regis- 
tered within  three  months  after  its  publication.  A  copy  of  the  work  must 
also  be  deposited  within  the  same  time  as  the  regiBtratjpn  to  be  made, 
either  at  the  British  Museum  in  London,  or  in  the  National  Library  in 
Paris,  as  the  case  may  be. 

The  certified  copy  of  the  entry  in  either  case  is  evidence  of  the  exclu- 
sive right  of  publication  in  both  countries  until  the  contrary  is  proved. 

With  re^^ard  to  articles  other  than  books,  maps,  prints,  and  musical 
compositions,  in  which  protection  may  be  claimed,  any  other  mode  of  regis- 
tration, which  may  be  applicable  by  law  in  one  of  the  two  countries  to 
any  work  or  article  first  published  in  such  country,  for  the  purpose  of 
affording  protection  to  copyright  in  such  article,  is  extended  on  equal 
terms  to  any  similar  article  first  published  in  the  other  country. 

See,  also,  convention  between  Great  Britain  and 

i>*.,oo;<.    T.,«^    A  ifircR  j  Accounts  and  Papers,  1856,  vol.  LXL,  (24.) 
Prussia.  June    4, 1855,  j      (Additional  to  invention  of  xMay  13, 1 846.) 

Belgium,  Aug.  12, 1854,        Id.,  ia54-5,  vol.  LV.,  (26.) 

Article  490  above,  however,  seems  to  present  an  equally  efficacious  and 
more  simple  rule ;  and  the  right  of  aliens  to  avail  themselves  like  citi- 
-zens  of  the  copyright  laws  being  thus  conceded,  all  the  proper  legal  rem- 
edies  are  assured,  as  in  other  cases,  by  the  provisions  of  Part  VI.,  reppect- 
ingTHE  Administration  of  Justice. 

Nr>  distinction  is  made  in  France,  between  foreigners  and  French  sub- 
jects, as  to  copyright,  provided  they  make  the  necessary  deposit.  All  kinds 
of  anpablished  works,  lectures,  &c.,  are  the  exclusive  property  of  their 
authors.  Levi's  Commercial  Law,  vol.  II.,  p.  581 ;  Copinger  on  Copyriglit, 
ch.  XVIIL,  p.  239. 

Mr.  Blaine  suggests  that  an  uniform  system  of  registration  and  inter- 
national exchange  of  records  be  adopted,  so  that  registry,  according  to  the 
law  of  the  State  of  first  publication,  will  be  followed  by  transmission  of 
the  record  to  the  other  nations,  and  consequent  protection  there.  Trans- 
actions of  National  Association  for  Promotion  of  Social  Science,  1862,  p.  869. 

The  drafted  treaty  between  Great  Britain  and  the  United  States,  1853, 
contained  a  provision  that  when  a  foreign  work  is  copyrighted  the  edition 
most  be  as  cheap  as  the  cheapest  foreign  edition. 


Translations. 

491.  Copyright  includes  the  right  of  translation  into 
other  languages ;  but,  in  order  to  preserve  such  right, 
the  intention  to  do  so  must  be  announced  upon  the  title- 
page  of  each  volume,  and  of  each  part,  if  published  in 
parts,  and  the  publication  of  a  translation  must  be 
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commenced  within  one  year  from  the  publication  of 
the  original. 

Unless  the  right  of  translation  is  secured  under  this 
article,  any  translator  may  have  a  copyright  of  his 
translation. 

See  the  convention  between  France  and  Austria,  Dec.  11, 1866,  Art.  IV., 
(9  Be  Clereq,  664,)*and  thoHe  with  the  German  States,  1865,  9  Id. 

And  see  note  to  Article  490,  concerning  translations  of  dramatic  works. 

The  French  conventions  with  Portugal  and  several  of  the  German 
States  contain  a  provision  that  the  author  of  a  dramatic  work,  who  would 
reserve  the  exclusive  right  of  translation  and  of  representation,  most 
publish  his  translation,  or  produce  the  piece  on  the  stage  within  three 
months  after  the  formalities  of  copyright. 

Extracts  from  newspapers  and  periodicals. 

492.  Extracts  from  newspapers  and  periodicals  pub- 
lished in  one  nation  may  be  freely  republished  or  trans- 
lated in  another,  if  the  source  whence  they  are  taken 
be  acknowleged ;  except  that  the  author  or  publisher 
of  an  article  not  involving  political  discussion  may  re- 
serve strict  protection  by  a  conspicuous  notice  pub- 
lished with  the  article. 

See  note  to  Article  490,  and  the  conventions  there  referred  to. 
To  the  same  effect  are  the  conventions  between  France  and  Austria, 
Portugal,  German  States,  Pontifical  States,  and  Russia. 

Power  to  prohibit  works. 

493.  The  provisions  of  this  Title  are  subject  to  the 
power  of  any  nation  to  control  or  prohibit  the  impor- 
tation, sale,  circulation  or  publication,  within  its  ter 
ritorial  limits,  of  any  work  or  production. 

This  qualification  is  usual  in  the  treaties,  to  reserve  the  ordinary  meas^ 
ures  of  police,  and  also  anj  obligations  arising  out  of  agreements  with 
other  nations  by  which  particular  works  may  have  been  prohibited. 

Saving  clause  as  to  existing  works. 

494.  The  provisions  of  this  Title  do  not  prevent  the 
continuation  of  the  publication  or  sale  in  any  nation  of 
works  already  in  part  or  wholly  published  therein. 

The  convention  between  France  and  Portugal  qualifies  this  provision 
by  adding  that  no  further  publication  can  be  made  other  than  necessary 
to  complete  orders  or  subscriptions  already  commenced.  In  the  treaty 
l)t  tween  France  and  Russia,  the  saving  clause  extends  to  works  to  be 
publiahed  within  one  year. 
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MONET. 


Abticlb  496.  Adjustment  of  accoants  between  nationB,  and  between 
members  of  different  nations. 

496.  The  monej  of  account  to  follow  the  law  of  decimal  sa  b- 

division. 

497.  Gold  to  be  the  standard. 

498.  The  standard  of  fineness  prescribed. 

499.  Definition  of  the  monej  unit. 

GOO.  What  gold  coins  shall  be  legal  tender. 
501.  Silver  coinage. 

602.  What  silver  coins  shall  be  legal  tender. 

603.  Limits  of  variation  from  standard  weight  or  fineness  with- 

in which  coins  shall  be  current. 
504.  Standard  weights. 
506.  Scrutiny  of  tlie  coinage. 

506.  Coins  maj  be  called  in  by  proclamation. 

507.  Uncurrent  coins  may  be  destroyed. 

608.  Coins  of  base  metal  not  to  form  a  part  of  the  international 
currency. 

Adjustment  of  accounts  between  nations,  and  be- 
tween members  of  different  nations. 

495.  All  accounts  and  transactions  between  the  na- 
tions, and  between  the  members  of  different  nations, 
involving  money,  shall  be  rendered  and  settled  in  terms 
of  the  nnit  of  money  established  by  this  Code,  and  of 
its  subdivisions. 

The  first  of  the  propositions  agreed  upon  by  the  International  monetary 
convention  held  in  Paris,  in  1867,  declared  that  **  an  identical  unity  "  ought 
to  be  established  between  the  gold  coins  of  all  nations.  Identity  in  the 
common  money  unit  does  not  necessarily  require  uniformity  of  coinage, 
though  the  coins  should  stand  in  such  simple  relations  to  the  unit  that  nil 
the  larger  national  coins  may  have  an  international  circulation.  In  thle 
manner  the  dystem  of  coinage  which  is  found  to  be  practically  the  most 
convenient  will  ultimately  prevail,  and  secure  universal  acceptance. 

Tke  TTumey  qf  account  to  follow  the  law  of  decimal 
svhdivision, 

496.  The  denominations  of  money  higher  and  lower 
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than  the  unit,  shall  be  decimal  multiples    and  sub- 
multiples  of  the  unit. 

The  conclusive  argument  in  favor  of  the  decimal  system  of  monej 
weights  and  measures  is,  that  this  is  the  system  of  our  arithmetical  na- 
meration,  and  that  by  its  adoption  abstract  and  concrete  ^values  are  redac«d 
to  a  common  form  of  expression.  If  it  were  practicable,  in  abstract  arith- 
metic, to  introduce  a  different  law  of  increase,  a  more  convenient  ratio 
pight  possibly  be  found  than  the  decimal,  but  no  advantage  which  could 
^e  secured  by  the  adoption  of  such  a  ratio  in  the  affairs  of  life,  can  be  t 
/compensation  for  the  great  disadvantage  which  accompanies  any  de 
parture  from  the  law  of  numbers.  This  consideration  determined  the 
Adoption  of  the  decimal  division  in  the  metrical  system  of  money,  weights 
and  measures,  and  in  the  American  system  of  money. 

Coins  may  be  struck,  according  to  convenience,  of  multiples,  and  sub- 
multiples,  of  the  unit,  not  decimal. 

Gold  to  be  the  standard, 

497.  The  monetary  standard  shall  be  gold  only. 

The  principle  of  a  double  standard  is  illogical.  It  assumes  that  la^ 
can  make  a  relation  permanent  which  nature  has  made  variable.  Id  de- 
fense of  the  double  standard  it  has  been  argued  by  some  authorities,  an^ 
notably  by  Mr.  Wolowski,  at  the  international  conference  of  1867,  thai 
such  a  standard  tends  to  maintain  greater  stability  in  the  measure  of  value 
;by  preventing  a  serious  disturbance  of  prices  on  occasion  of  an  abnorma 
.scarcity  of  one  or  the  other  of  the  precious  metals.  Practically,  however 
.where  a  double  standard  has  existed,  the  effect  has  been  to  induce  i 
.debasement  of  the  coinage  in  that  metal  of  which  the  market  value  ex 
;ceeds  the  legal.  Accordingly,  though  at  the  time  of  the  Internationa 
conference  of  1867  a  double  standard  actually  existed  in  a  number  of  th( 
States  represented,  the  conference  was  unanimous  in  favor  of  a  singl 
standard  ;  and  though  in  all  but  two  of  these  twenty  States  the  exisiia( 
standard  was  either  silver,  or  both  silver  and  gold,  the  conference  pro 
uounced  with  equal  unanimity  for  gold  only.  This  metal  is  recommendei 
by  its  superiority  of  value  over  silver  of  equal  bulk  or  weight,  and  its  coi] 
sequently  greater  portability,  and  by  the  fact  that  it  is  practically  al leader 
in  Europe  and  America,  the  medium  of  all  large  monetary  transactions. 

The  standard  of  fineness  prescribed. 

498.  The  standard  quality,  or  degree  of  fineness,  o 
the  metal  employed  in  coinage,  shall  be  nine  parts  o 
pure  gold  to  one  part  of  alloy. 

The  existing  diversity  among  the  coins  of  different  nations,  as  it  r< 
spects  alloy,  is  very  great.  For  gold  coins,  the  standard  fineness  abo^ 
proposed  has  been  adopted  by  France,  Belgium,  Switzerland,  Italy,  tb 
United  Slates,  Prussia,  Bavaria  and  Spain ;  also  by  Austria,  for  her  crow 
and  half-crown,  and  by  Holland,  for  her  double  William,  and  its  submui 
tiples.     For  her  ducat  and  double  ducat,  Holland  employs  an  alloy  coi 
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taiuing  fifty-nine  parts  of  pare  jtoW  oat  of  airtj  of  total  weight.  Austrta, 
f*>r  I  ha  coin  of  tbe  s&me  name»  pre»cribe!i  a  flneaess  of  seventy-one  parts 
out  of  seventy-two,  which  U  the  quality  of  meial  ased  also  by  WUrtem- 
berg  for  her  gold  coina. 

Great  Britain,  Portng'ftl,  Brazil  and  Turkey  employ  a  standard  con  a  i  st- 
ing of  eleveo  parts  of  puro  gold  out  of  twelve  in  total  weight ;  and 
Ijiwt^den*  one  of  thirty -nine  parta  out  of  forty.  El  Be  where,  the  standatd 
fall»  btrlow  niDe-tt^Dthfl  ;  being  lowest  in  Egypt,  where  it  conaisli  of  t^even 
parts  of  pure  ^old  out  of  eigrht  of  total  weight.  0^i<^cU  Report  on  timt 
InUmaiional  Eip&sUion  qf  Cmn»,  Wfiffhts  ^nd  Meamirf*  of  1807. 

The  fineoess  of  silver  coins  is  equally  variouH^  For  their  larger  coins* 
France,  Belgium,  Swiizcrlacid,  Italy ,  Prussia,  Bavaria,  W  art  ember  jpr, 
B>aden,  Hes^<^e,  Aastria,  Spain  and  the  United  States  adhere  to  th»  etaudard 
of  nine-leoths.  England  employf'a  thiriy-seTcn  fortietba,  and  HoUaud 
S45-lt>00.  Elsewhere,  generally,  a  lower  Biaodard,  of  varying  fineness, 
prf»vailjs ;  and  as  a  ruloj  iu  all  countries  the  subsidiary  silver  coinage  is 
debused  bt^low  nioe^enths.     Report  (tbe^e  ci(ed. 

Some  of  these  irregularities  will  necessariiy  disappear,  in  the  natural 
courB«  of  events,  A  single  mon^uury  systetn  will  no  dotibt  soou  replace 
the  divers  it  i^  which  are  at  present  found  in  the  German  State*;  and  the 
fstandard  of  Prussia  and  Bavaria  will  prevail  throughout  the  empire.  By 
far  the  larger  part  of  t ho  coinage  of  the  world  (that  of  Ufreat  Britain 
b«ing  for  the  moment  put  oat  of  the  qoestioti)  is  therefore  now,  or  will 
shortly  be*  cooformed  tfi  the  standard  fineness  of  niue-ieoihi*,  as  it  re- 
spects both  gold  asd  silver.  The  delt'g&tes  of  Great  Britain^  at  tbe  inter* 
nx^tionat  (inference  o(  1867,  assented  to  tbe  eipedieucy  of  conforming  the 
British  coinage  in  future  to  the  same  standard.  Report  of  the  BrUiah 
I}€Utful6M  to  ike  InterTuUioiiai  Monttary  Conference. 

it  is  in  favor  of  this  compound^  that  It  is  superior  to  most  others,  and 
to  the  pure  mista],  in  point  of  hardnesSf  and  is  therefore  cnoduHve  to  tl)t$ 
durability  of  the  coinage. 

Since  the  value  of  coin  is  estimated  according  to  the  weight  of  fine 
metAl  which  it  contains,  the  base  metal  forming  the  alloy  being  acconntnl 
as  worth  nothinf]t»  it  would  be  quite  possi hie  to  have  coins  identical  in 
value  while  differing  both  in  appearance  and  in  weight.  Such  coins  would 
lack  the  qualities  es^enUal  to  secure  to  thcui  an  international  clrculatinn; 
and  beyond  the  limits  of  the  States  by  which  they  were  issued,  they  woo  hi 
be  regarded  as  foreign ,  and  would  be  received  with  heiiiiancy. 

Tlieir  variety  would  also  increase  the  difficulty  of  distinguishing  the 
genuine  from  the  spurious.  Moreover,  in  making  payments  it  would  be 
impoMtible  to  trao«ifer  coin  from  hand  to  hand  by  weight,  in  case  the  coins 
i>f  different  countries  were  mixed;  a  circumstanco  which  in  Itself  would 
b#i  found  to  be  a  great  disadvantage. 

In  order,  therefore,  that  there  may  be  created  a  ix^inage  truly  interna* 
tiona^),  it  is  indispensable  that  there  should  be  universaily  adopted  au 
amform  st&odard  of  ^neneas  in  the  metal  employed. 

In  these  considerations  there  ia  likely  to  be  fouad  an  obstacle  to  the 
prob&blj  successful  working  of  a  plan  proposed  in  1870  by  the  gov  em- 
Id 
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ment  of  the  United  States  to  the  governments  of  Earope,  through  acircolii 
dispatch  of  the  Secretary  of  State  to  the  ministers  of  the  United  Statei 
resident  abroad,  the  object  of  which  was  to  avoid  the  difficulties  attendanl 
on  the  immediate  creation  of  an  international  coinage  for  anivers&l  and 
exclasive  use,  hj  effecting,  what  is  called  in  the  dispatch,  an  (utimilation 
of  the  several  national  coinages.  In  order  to  this,  the  plan  proposed  thai 
the  existing  gold  coins  of  all  nations  shoald  be  retained  under  the  same 
denominations  as  at  present;  but  that  they  should  be  slightly  modified  in 
weight,  so  that  the  weights  of  fine  gold  contained  in  them  should  be  exad 
multiples  of  a  certain  assumed  unit  weight.  The  unit  weight  suggested 
was  one  decigramme  of  fine  gold.  This  plan  would  make  the  values  of 
the  gold  coins  of  the  several  nations  commensurable  with  each  other 
but  the  ratios  of  commensurability  which  it  would  Introduce  would  lack 
the  desired  simplicity  ;  and  the  diversity  of  the  alloys  in  use  would  pre 
vent  any  national  coinage  from  securing  an  extensive  international  cir< 
culation. 

Definition  of  the  money  unit 

499.  The  unit  to  be  taken  as  the  basis  of  the  inter 
national  monetary  system,  shall  be  called  a  dollar ;  anc 
shall  be  of  the  value  of  one  and  a  half  grammes  of  fim 
gold,  or  five  tergrammes  *  of  standard  gold. 

^  The  word  tergramme,  formed  on  the  principles  of  the  metric  nomen 
clature,  signifies  one-third  of  a  gramme. 

In  the  determination  of  a  unit  to  serve  as  the  basis  of  the  system,  th< 
choice  lies  between  three  possibilities: 

1.  To  take  for  the  purpose  some  value  totally  different  from  that  o 
any  existing  coin  or  denomination  of  money,  by  the  adoption  of  whW 
all  monetary  systems  at  present  existing  will  be  superseded. 

2.  To  take  some  coin  or  denomination  of  money  actually  existing ;  tha 
is,  to  take  some  type  which  is  at  present  simply  national,  and  to  make  i 
universal. 

3.  To  take  some  value  which,  in  itself,  or  in  its  multiples  or  submu 
tiples,  shall  so  nearly  approach  the  principal  coins  of  the  nations  embrac 
ing  the  largest  population,  and  most  largely  engaged  in  conducting  th 
world's  exchanges,  that  these,  by  means  of  inconsiderable  changes,  ma 
be  accommodated  to  it. 

On  purely  theoretical  grounds,  the  first  of  the  expedients  here  pr< 
sented  is  preferable  to  either  of  the  others.  Coins  must  be  adjusted  b 
weight ;  and  in  the  absence  of  any  actual  system  of  coinajre,  it  would  I 
advisable  to  make  the  unit  of  money  identical  with  the  unit  of  weight,  ( 
with  some  simple  subdivision  of  that  unit. 

Supposing  the  metric  system  of  weights  to  be  legalized,  the  absolui 
weight  of  any  mass  of  standard  metal,  coined  or  uncoined,  would  thi 
have  the  same  numerical  expression  as  the  absolute  money  value  ;  < 
these  expressions  would  differ  only  in  the  place  of  the  decimal  point. 

In  the  actual  state  of  things,  however,  it  is  to  b«  borne  in  mind  tbat  il 
habits  of  thinking  of  all  peoples,  in  regard  to  objects  of  value,  have  b«^ 


INTERNATIONAL   CODE. 


285 


formed  upon  their  existing  monetary  Bystems,  and  that  the  prices  of  all 
commodities  have  been  adjusted  in  accordance  with  the  denominations  of 
money  in  daily  use.  While,  therefore,  it  is  desirable  that  the  unit  of 
money  should  be  related  to  the  unit  of  weight  in  as  simple  a  ratio  as 
practicable,  it  mus£  be  considered  that  any  scheme  which  shall  break  up 
all  these  familiar  associations,  will  be  unacceptable  to  practical  men  ;  so 
that,  whatever  may  be  its  merits  in  a  point  of  view  purely  scientific,  it 
will  probably  fail  of  success.  It  is  also  to  be  borne  in  mind  that  the 
amount  of  g^d  and  silver  coin  now  in  existence  cannot  be  less  than 
$2,500,000,000  ;  *  and  that  if  a  plan  of  monetary  unification  can  be  de- 


*  The  toul  amount  of  coin  existing  can  only  be  matter  of  estimate. 
The  amount  assumed  above  is  the  estimate  of  Mr.  MeOtiUoeh,  in  his  arti- 
cle on  the  *'  Precious  Metals"  in  the  Eneydopctdia  Britanniea.  Mr.  Me- 
CoUofh  names,  in  a  note  appended  to  the  article  cited,  the  numerous  au- 
thorities upon  which  he  has  founded  his  conclusion.  He  gives  to  Great 
Britain  £70,000,000  or  £7^,000,000,  as  representing  the  gold  and  silver 
currency,  and  the  reserves  in  the  banks.  Professor  Jevons,  in  a  recent 
communication  (1868)  to  the  Statistical  Society  of  London,  puts  the  gold 
coin  in  soverei^rns  and  half-sovereigns,  at  £80,000,000  ;  and  Mr.  Miller,  of 
the  Bank  of  England,  cited  by  Dr.  r^arr,  in  his  report  to  the  international 
Statistical  Congress  at  the  Hague,  (1869,)  maintains  that  it  cannot  be  less. 
As  Professor  Jevons  puts  the  silver  coinage  of  Great.  Britain  at  £14,000,000, 
his  estimate  for  the  total  amount  of  gold  and  silver  coin  existing  in 
(ireat  Britain  is  £94,0(X),000,  exceeding  thai  of  Mr.  McCulloch  very 
materially. 

Mr.  McOidloch  gives  to  France  £180,000,090,  or  £140,000,000 ;  mak- 
ing for  the  two  countries.  Great  Britain  and  France,  £200,000,000;  or 
£215,000,000  ;  say  |l.a50,000,000.  For  the  rest  of  Europe,  for  North  and 
South  America,  for  Australia,  for  the  Cape  of  Good  Hope,  and  for  Algeria 
united,  he  supposes  the  amount  may  be  in  the  neighborhood  of  £;j00,- 
000,000  ;  so  that,  for  all  the  world,  excluding  Asia  and  the  African 
States,  except  Algeria,  the  total  is  probably  between  £490,000,000  and 
£510.000.000  ;  that  is  to  say,  £500,000,000,  or  $2,500,000,000. 

Mr.  S.  B.  Buggies,  of  New  York,  delegate  of  the  United  States  to  the 
international  monetary  conference  at  Paris  in  1807,  in  a  written  argument 
addressed  to  that  body  in  favorof  the  coinage  of  h  gold  piece  of  the  value 
^f  twentv-five  francs,  stated  the  .total  amount  of  the  United  States  gold 
coinage  up  to  1866,  at  $845,500,000,  of  which  he  assumed  that  $8C0, 000,000 
still  exists  in  the  country.  Ho  gave  the  total  of  gold  coin  existing  in 
France,  Belgium  and  Italy,  according  to  the  estimates  of  M.  de  Pariev 
ind  other  distinguished  publicists,  at  $1,400.000,000 ;  and  he  assumed 
that  in  all  Europe  the  total  would  not  be  less  than  $1,800,000,000.  This 
»timate  seems  moderate,  when  we  consider  that  Mr.  McCulliyeh  cites  as 
probable  an  estimate  for  Russia  only,  of  about  $270,000,000 :  and  con- 
sider further,  that  there  remain  Spain, Portugal,  Holland,  Denmark,  Swe- 
len,  Norway,  Switzerland,  Austria  and  Germany  still  to  be  accounted  for. 

Taking,  however,  the  estimates  of  Mr.  Buggies  for  continental  Europe, 
It  $1,800,000,000,  and  for  the  United  Slates,  at  $300,000,000,  nlonir  with 
.hoI^J  of  Messrs.  Jevons  and  MiUer,  for  Great  Britain,  of  say  $500,000,000, 
^e  have  already  a  total  of  $2,600,000,000 ;  without  considering  Mexico,  the 
British  Possessions  in  North  America,  the  West  India  Islands,  Central 
America,  South  America,  Australia,  the  Cape,  and  Algeria,  for  which  it 
^nold  be  a  low  estimate  to  suppose  that  they  have  among  them  $400,- 
)00,000.  The  amount,  therefore,  assumed  above  as  the  total  of  the  gold 
utd  silver  coinage  of  European  nations,  and  of  nations  and  colonies  of 
European  origin,  still  actually  existing,  is  probably  considerably  below^ 
rather  than  above,  the  real  amount. 
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vised  under  which  a  large  portion  of  this  great  sam  may  still  be  em 
plojed  to  subserve  the  purposes  of  money  without  recolnage,  thii 
consideration  will  weigh  heavily  in  its  favor. 

It  happens  that  the  relations  of  the  representative  coins  of  France,  tb< 
United  States  and  Great  Britain,  form  nearly  a  geometrical  series.  Thii 
fact  has  led  to'a  number  of  suggestions,  all  contemplating  the  possibility 
of  bringing  these  coins,  and  through  them  the  monetary  systems  of  tli( 
three  countries,  into  complete  harmony,  without  entailing  any  seriouf 
inconvenience  upon  the  peoples  concerned.  Such  a  result  might  l>e  reached 
by  adopting  the  second  or  the  third  of  the  possible  modes  of  unification 
pointed  out  above  ;  that  is  to  say,  by  taking  the  franc,  the  pound  sterling, 
or  the  dollar,  at  the  actual  value  of  the  coin  chosen,  as  the  money  uuit ; 
or,  on  the  other  hand,  by  assuming  a  value  having  metric  relations, 
unlike  any  one  of  these  coins,  but  capable,  by  slight  changes  In  theii 
several  values,  of  being  brought  into  harmony  with  all  of  them. 

It  is  an  objection  to  the  adoption  of  the  fr^nc,  the  sovereign,  or  the 
dollar,  at  the  precise  values  which  now  belong  to  these  coins  by  law,  that 
the  weight  of  no  one  of  them  is  expressible  in  an  exact  number  of  grains 
or  of  grammes,  or  even  in  a  number  of  grains  or  of  grammes  embracing 
only  simple  fractions.  Notwithstanding  this  very  serious  objection,  tbe 
international  conference  at  Paris  did  not  hesitate  to  recommend,  with  a 
near  approach  to  unanimity,  that  the  French  gold  piece  of  five  francs,  ol 
the  metric  weight  of  gr.  1.612008,  should  be  made  the  basis  of  an  inter- 
national system  of  money.  To  this  weight  it  was  proposed  to  reduce  the 
American  dollar,  from  its  present  metric  weight  of  gr.  1.671818 ;  n  reduc- 
tion which  would  diminish  its  value  a  little  more  than  three  and  a  half 
per  cent. ;  and  to  accord  with  this,  it  was  likewise  proposed  to  coin  the 
British  sovereign  of  the  metric  weight  of  gr.  8.064515  with  a  finenesi 
of  nine-tenths,  instead  of  gr,  7.98805,  as  at  present,  of  the  fineness  of 
eleven-twelfths,  (the  British  standard,)  which  is  equivalent  to  a  weight  o 
gr.  8.13598,  of  the  fineness  of  nine-tenths ;  by  which  change  its  valu4 
would  be  reduced  88-100  of  one  per  cent. 

The  argument  which  seems  to  have  decided  the  conference  in  faTor  o 
this  proposition,  was  the  fact  that  the  Frisnch  system  of  coinage  is  nov 
the  system  also  of  Belgium,  Switzerland  and  Italy  as  well,  by  virtue  of  i 
monetary  treaty  concluded  December  28. 1865,  which  is  to  remain  in  fore 
until  January  1, 1880,  and  longer,  if  not  sooner  repealed.  A  system  whicl 
has  already  secured  acceptance  with  half  Europe,  (excluding  Rusaia  an 
the  Scandinavian  States,)  and  which  is  represented  by  an  actual  coioag 
of  no  less  value  than  $1,400,000,000,  or  $1,500,000,000,  was  presumed  t 
be  too  strongly  rooted  to  be  superseded  even  by  a  better  one  ;  ajid  in 
pressed  with  this  conviction,  the  conference  believed  that  Great  Britai 
and  the  United  States  would  be  constrained  to  adopt  the  same  eysteii 
and  thus  determine  its  ultimate  adoption  by  all  nations. 

A  request  was  therefore  presented  to  the  government  of  France,  to  ii 
vite  all  the  governments  which  were  represented  in  the  conference,  t 
signify,  on  or  before  the  15th  day  of  February,  1868,  their  wiUingnefis  1 
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Adhere  to  the  basis  proposed,  or  the  contrary.     Up  to  the  present  time  it 
is  oot  knovm  that  au}'  notices  of  adhesion  have  been  sent  in.* 

In  Great  Britain,  a  royal  commission  reported  upon  the  proposition,  in 
July,  1868,  unfavorably ;  and  the  efforts  which  have  been  repeatedly 
made  to  secure  a  more  favorable  result  in  the  American  Congress  have 
thus  far  failed.  There  is  no  prospect,  therefore,  that  the  plan  proposed 
by  the  conference  can  soon  command  acquiescence  from  any  nations  be- 
yond those  which  have  already  committed  themselves  to  its  temporary  upe. 
Its  adoption,  had  it  succeeded,  would  have  established  a  permanent  dis- 
cordance between  the  system  of  coinage  and  the  metric  system  of  weights 
HDd  measures  ;  and  on  that  acx»unt  its  failure  is  by  no  means  to  be  re- 
gretted. The  fact,  moreover,  seems  to  be,  that  the  entire  body  of  the 
coinage  of  gold  and  silver  which  has  been  issued  from  the  French  mints 
)n  this  basis  is  below  the  legal  standard  in  regard  both  to  fineness  and  to 
wreight.f  (Director  U.  8.  Mint  BepforlS^l.  Baron  Eugene  Nothomb 
in  Pruman  AnnaU.)  So  that,  in  its  present  condition,  it  could  never  be 
received  as  part  of  an  international  coinage.  The  argument,  therefore, 
drawn  from  its  large  amount,  falls  to  the  ground. 

Neither  the  pound  sterling,  nor  the  dollar,  nor  any  other  existing  coin, 
except  the  piece  of  five-francs,  has  been  proposed  unconditionally  as  the 
basis  of  an  international  coinage.  The  delegates  from  Great  Britain  to 
the  international  conference  suggested  the  idea  of  a  ten- franc  piece  hav- 
ing the  value  of  eight  shillings  sterling,  to  serve  as  a  monetary  unit,  on 
the  ground  that  this  would  be  more  likely  to  secure  acceptance  in  Eng- 
land than  the  unit  of  half  that  value  proposed  by  the  conference :  but 
this  suggestion  received  no  support. 

All  the  remaining  propositions  as  yet  ma(^  with  regard  to  the  mone- 
tary unit  recognize  the  necessity  of  deviating,  at  least  to  some  degree, 
from  the  actual  weight  and  value  of  any  existing  coin  ;  but  they  all  aim 
at  the  same  time  to  avoid  so  large  a  deviation  as  to  render  the  entire 
coinage  of  the  world,  or  even  a  great  part  of  it,  unavailable  for  the  uses 
3f  money.  The  most  noteworthy  of  these  propositions  may  be  enumer- 
ued  as  follows : 

1.  To  make  the  dollar  the  unit,  giving  it  the  weight  of  1.62  grammes 
>f  standard  ^old,  nine- tenths  fine.^ 

2.  To  make  the  dollar  the  unit,  giving  it  the  weight  of  1.2-dds  grammes 
>f  standard  gold,  nine-tenths  fine.§ 

*  This  remark  is  to  be  understood  of  the  plan  of  the  Paris  conference 
n/uU.  The  adoption  of  a  single  standard,  and  of  gold  only  as  the  stand- 
ird,  constituted  an  essential  part  of  this  plan  ;  and  to  this  France  herself 
las  not  yet  acceded.  A  disposition  to  accept  the  -five  franc  gold  unit  has, 
intrever,  been  manifested  by  Spain,  Sweden,  Austria,  Roumania,  and 
Jreece  ;  as  well  as  by  the  nations  parties  to  the  monetary  treaty  of  De- 
ember  23,  1865.  to  whom,  of  course,  this  part  of  the  plan  is  acceptable. 

I  it  is  but  just  to  add  that  these  imputations  upon  the  character  of  the 
[Old  coinage  of  France  are  said  to  have  been  more  recently  denied  by  the 
officers  io  charge  of  the  French  mint  in  Paris. 

i  Proposition  of  Mr.  George  F.  Dunning,  Sup*t  U.  S.  Assay  Office,  New 
fork  City.     Letter  to  Mr.  Duboie,  U.  S.  Mint  at  Phila.  Feb.  8,  1868. 

gPlan  of  Mr.  E.  B.  EUiott,  Am.  Assoc'n  Adv.  Sci.,  August,  1868. 


288 


(OUTLINES   OF   AN 


8.  To  take  as  a  unit  the  value  of  one  gramme  of  standard  gold,  dIim 
tenths  fine,  to  be  called  a  sol,  or  soldo.* 

4.  To  take  as  a  common  measure  of  value  one  decigramme  of  par 
gold.t 

To  consider  these  propositions  in  their  order : 

In  favor  of  the  first,  it  is  urged  that  it  would  onlj  require,  in  the  Bri1 
ish  gold  coins,  a  change  of  44-lOOths  of  one  per  cent.,  and  in  the  Frenc 
gold  coins,  an  opposite  change  of  precisely  the  same  small  amoant.  i 
reconcile  them  with  the  Federal  coinage-;  but  the  Federal  coinage,  on  th 
other  hand,  would  require  to  be  reduced  8.1-lOth  per  cent.  It  is  uofor 
tunate  also,  that  the  change  required  by  this  plan,  in  French  irold.  i$*  i 
the  direction  of  increase  of  weight  while  the  whole  mass  oi  ihe  Krenc 
coin  existing  is  below  standard  weighl  already.  The  proposer  of  thi 
j/]jii  considers  It  a  recommtndaiion  that  it  provides  a  coinage  in  whic 
the  weights  are  expressed  by  round  numbers  of  grains  ;  the  unit  weigl 
1.62-lOOths  grammes,  being  the  equivalent,  within  an  infinitesimal  frai 
tion.  of  25  grains.  This  relation  is,  however,  unimportant,  since  it  is  i 
be  desired  that  grain- weights  shall  cease  to  be  used  as  soon  as  possible. 

The  second  proposition  is  that  which  has  been  adopted  in  the  foregoin 
Article.  Its  advantages  are,  first,  that  it  furnishes  a  unit  bearing 
einiple  relation  to  the  system  of  metric  weijrhts,  but  which  is  yet  t 
nearly  identical  with  the  dollar  of  the  United  States  (about  3-10thf«  of  or 
per  cent,  less)  as  to  require  no  account  to  be  taken  of  the  difference. 

It  presents,  secondly,  points  of  near  approach  to  the  monetary  systen 
of  the  nations  in  every  part  of  the  world,  whose  populations  are  mo 
numerous,  and  whose  commerce  contributes  most  largely  to  the  increaj 
of  the  world's  wealth.  As  a  unit  of  account,  it  is  furthermore  likely 
prove  more  generally  acceptable  than  the  much  larger  unit  pre.Henied  i 
the  pound  sterling,  or  the  much  smaller  one  represented  by  the  franc. 

And,  finally,  it  is  a  consequence  of  the  long-continued  and  extensi^ 
use  in  past  time  of  the  Spanish  dollar,  with  which  this  unit  is  near 
identical,  and  of  the  fact  that  the  dollar  is  to-day  the  unit  actually  en 
ployed  in  the  commercial  dealings  of  nearly  four  hundred  millions  < 
people,  {Dispatch  of  Secretary  Fish,  cit.supr.^)  that  the  adoption  of  tli 
coin  as  the  basis  of  the  international  monetary  system  will  introduce  i 
novelty,  and  will,  therefore,  require  but  little  effort  to  make  the  syste 
universally  intelligible. 

The  following  table  has  been  calculated  from  data  found  in  the  "  Cat 
logue  Officiel  "   of  the  Exposition  of   Weights,  Measures,  and  Mon^-j 
Paris.  1H67,  and  in  the  Report  of  the  Secretary  of  the  Treasury  of  il 
United  States  for  1867 ;  together  with  information  furnished  by  E. 
Elliott,  Esq.,  Statistican,-  U.  S.  Treasury  Department. 

*  Mr.  Michel  Chevalier,  in  the  Journal  des  Econoinistes,  Nov.,  186S,  pi 
po.'^eE  a  gramme  of  gold  of  nine  tenths  fine  as  the  unit,  or  a  decimal  mi 
tiple  of  the  gramme.  Dr.  William  Farr,  delegate  from  Great  Britain 
the  Statistical  Congress  at  the  Hague,  in  1869,  in  a  report  made  to  th 
CV)ngress,  approves  this  idea,  but  strongly  advocates  the  decigramme 
nine-tentliH  tine  as  the  unit,  which  he  would  call  the  Victoria. 

f  Proposition  of  Secretary  Fish,  in  Circular  Dispatch  to  U.  S.  Ministc 
abroad,  in  1870. 
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so*oo 

4« 

Crown^ .,* 

** 

iriii 

u-iu 

11-111 

0-000 

0-00 

e-tr 

Speta 

Doubloon 

" 

S-S37 

8-387 

8-B38 

-0-064 

-o-w 

a  00 

*» 

Pieoeof4Eacadoe 

'^ 

B'sas 

3-S35I  B.388 

—O'tm 

—0-65 

s-00 

•< 

PieceofSBacodos 

tf- 

rwn 

Vf^ 

1-668 

—0011 

-0-65 

1-00 

HoUand. 

TenGnlden...... 

4i 

8*719 

8-729 

*m 

--0^068 

— 0-M 

4-00 

M 

Ducat 

m 

^4^ 

3-817 

10000 

_4)-067  — 1  -7S 

3-30 

•  k 

Ryder.  •          . 

8-00 

M 

Half  Byder 

Coroa 

t^ 

6*000 

S'OO 

Portugal 

Anatrla 

n^im 

1S-09S 

40-S34 

— 189 

iroo 

Dacat ., 

3'48a    8  St7 

3'7M 
18-^ 

H)oe7 

+0'1S6 

-1"78 
+0-96 

3-U 

Denmaric 

Piece  10  Tbaler„ 

8-00 

Sireden 

Dncat 

T»9^ 

S'Wa,  8^740 

a  750 

+  0010 

, +0«7 

£-39 

Baaeia 

iV^ 

a.saa  e^ear 

fi'Saf  —0-054 

— 0*85 

3-80 

Kezico 

Donblon  (new),,. 

iVoV 

2«'i3ei  a&-9aa 

«s-83a 

-O'lao 

-0-flO 

15-50 

4* 

Piece  SO  Pesoa... 

Vii^V 

ag"i7SSi^W0;8a'33a 

f0-4B0'flM9 

^-00 

Bolivia .. 

Doablon 

tVA 

a-9e7  ac'OGs 

36*  83a 

— 0-S36 

—0-00 

1550 

Bcnador-.... 

Pieee4Btcadoa.. 

iW»r 

IS*408  1A'S80 

1£-S00 

-0-iao 

— 1"0» 

7-60 

BrasfL 

Piece  10  MllreU.. 

iWr 

B'vea  9'i» 

9-106 

+0-044 

^0-48 

6-50 

Peru 

Piece  to  8olea.,. 
Piece  10  Peaoa.... 

Sa^in  3^^190 

aa^aaa 

15-000 

+i-«ia 

-0-308 

+3-71 
-1-B8 

90-00 

ChiU 

ifi^aoa 

15-308 

&.0D 

Piece  100  Piaa^ei 

iVA 

T'lSS 

7-305 

r500 

+o-ifia 

+  S-(57 

4-50 

»«JPt 

Bgyptian  Oniuea 

iWr 

raag  a-acfi 

8-833 

+0-031 

1^0-3* 

6-00 

Tuida 

Piece  26  Piaatm, 

jWV 

rooft  B*oo8 

5-000 

-0-008 

-0*16 

3.00 

Ji^wn 

Cobang<new)...* 

AVff 

8*WS    5-7lfl 

S-8SS 

+0-120 

+  »'10 

8-60 

m 
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The  third  scheme  possesses  in  maaj  respects  the  advantages  of  the  out 
jnst  considered,  and  is  also  recommended  as  being  in  the  strictest  86dm 
metrical,  since  it  presents  the  simplest  possible  relation  to  the  metrie 
system  of  weights.  According  to  this,  the  weight  of  a  mass  of  coin  in 
grammes  has  numerically  the  same  expression  as  its  value  in  soldoa 
The  following  schedule  shows  its  relations  to  various  national  coins  in 
actual  use. 


Coontiy. 

Ck»ln. 

1 

1^ 

^f 

III 

Valneln 
Soldos. 

United  StatM.... 

8Bairlea.... 

100-809 
50-164 

86-on 

6*016 

8-186 

4*068 

6*468 

8-886 

86-161 

18-099 

100*000 

lOOOCO 

6*789 

8-817 

-0-81 
-0-81 
-0*81 
-0.81 
-1-67 
—1-67 
+0-74 
+0-74 
-0-64 
-0-66 
0-00 
0*00 
+0-81 
-1*78 

10000 

60-00 

85-00 

6-00 

800 

4-00 

6-80 

8*85 

85-00 

18*00 

100-00 

100*00 

6-75 

8-76 

10-00 

600 

19-00 

86*00 

88-00 

86*00 

18-60 

9-16+ 

88-00 

7-60 

6-00 

85-00 

6*75 

100 
60 
86 

6 

h 

18 
100 
100 

f 

6 
19 
96 
88 
86. 
1834 

.•* 
f 

85 
5X 

60*00 
80-00 

41 

8  Hair  Eaglet 

4*80 

Great  Britain 

SDollaw.": 

SoTereign 

France        ••.... 

Half  Sovereign 

Kapoleon 

9-40 
8-» 

Piece  of  10  FraDca 

8  DoablODa 

Coroa 

l-» 

Spain 

15*00 

I^rlDgal 

MaDtayerein 

10*80 

8  Triple  Crowna 

9  Crowna 

60*00 
60fO 

Holland 

•< 

Onillanme •... 

Ducat 

4-06 

»t       

Ryder. 

600 

««       *- 

Half  Kyder 

3*00 

Knasia 

8  Polous  Imperial 

Boablon  (n  «sw) 

19*161 
86*968 
88*840 
86068 
18-680 

9*188 
88*180 

7*806 

6-006 
84*806 

6*718 

-0*85 
+0*14 
+0-49 
-0*96 
—1*08 
+0-48 
-0-87 
+8-67 
-0*16 
+0*87 
+0-66 

11*40 

Mexico 

1600 

Piece  SO  reiOB 

19-80 

Boliyla. 

Boablon 

16-60 

Bcnador 

Piece  4  Escudos i. 

Piece  10  Mllrela 

Piece  80  Solei 

7-ao 

Braail 

6-50 

Pern 

19  80 

Turkey 

Tnnia 

Piece  100  Piastres. 

Piece  86  Piastres 

8  Egyptian  Oaineas.. . . 
Cobang  (new) •• 

460 
8-00 

Egypt, 

16-00 

Janan  ..........a. 

845 

The  proposition  of  the  American  Department  of  SUte,  which  makes  th< 
decigramme  of  pure  gold  the  common  measure  of  value  affords  the  fol 
lowing  relations,  which  are  here  introduced  for  the  purpose  of  comparison 
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GooBtiy* 


United  SUtM. 
Great  Britain. 

France 

Praaeia 

Aaatria 

Montsrerein., 

Rnaala 

Spain , 


Denomination  of  Money. 


HalfEagle 

SoTereIgn*.. 

Napoleon 

Frederick  d'or,  prior  to  1868 

Double  Bncat 

CrowD 

Half  Imperial 

Donblon  of  10  Bacndoa  ainoe  1864.. 


1 

76*S88 

75 

n*SS4 

78 

68*066 

08 

60«60S 

60 

68*888 

60 

100*000 

100 

60*987 

60 

75*488 

76 

-A 
-i 

-i 


The  objections  which  may  be  made  to  the  unit  proposed  in  this  Code, 
are  objections  which  may  be  urged  against  the  introduction  of  any  inter- 
national unit  of  money.  They  are  found  in  the  inconvenience  which  will 
be  temporarily  experienced  in  those  countries  in  which  the  change  in  the 
standard  of  value  may  disturb,  to  some  extent,  the  adjustment  of  prices 
to  commodities,  and  may  require  special  legislation  to  secure  the  equitable 
fulfillment  of  contracts ;  and  also  in  the  trouble  and  expense  attendant  on 
the  calling  in  of  a  coinage  which  the  new  system  may  have  rendered  un- 
serviceable. But  these  disadvantages  are  inseparable  from  the  nature  of 
the  reform  itself,  whatever  may  be  the  special  shape  in  which  it  comes  ; 
and  if  the  reform  is  to  be  accomplished,  they  must  be  encountered.  No 
other  plan  of  unification  hitherto  proposed  has  justified  the  promise  that 
its  introduction  could  be  effected  with  fewer  temporary  disadvantageti 
than  must  attend  this. 

What  gold  coins  shall  be  legal  tender. 

500.  AH  gold  coins,  of  the  value  of  the  dollar,  or  of 
multiples  of  the  dollar  by  the  whole  numbers,  two, 
five,  ten,  twenty,  or  fifty,  which  may  be  struck  by  any 
nation,  and  which,  in  respect  to  weight  and  fineness, 
shall  be  originally  within  the  limits  specified  in  arti- 
cle 603,  and  shall  not  have  become  diminished  by 
abrasion,  fraud  or  otherwise,  below  the  lowest  of 
these  limits,  shall  be  a  legal  tender  at  their  nominal 
value  for  payments  of  any  amount  in  any  place  withiD 
the  jurisdiction  ^  of  any  of  the  nations. 

*8aeTiUeVin. 
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Silver,  coinage. 

501.  Silver  coins  of  the  value  of  one  dollar,  or  any 
fraction  of  a  dollar,  may  be  issued  to  facilitate  the 
minor  transactions  of  business  ;  and  such  coins  shall 
be  composed  of  an  alloy,  consisting  of  nine  parts  ol 
pure  silver  to  one  part  of  base  metal,  and  shall  have  a 
weight  equal  to  fifteen  times  the  weight,  which,  under 
the  provisions  of  this  Code,  is  prescribed  for  gold  coins 
of  the  same  nominal  value,  respectively. 

Tbe  present  ratio  of  gold  to  silver,  in  respect  to  value  at  the  mints  of 
the  United  States,  is  14.88  to  1,  as  between  the  gold  coinage  and  the  frac 
tional  silver ;  and  16  to  1  as  between  the  gold  coinage  and  the  silver  dollar 
The  silver  dollar,  being  worth  more  than  its  nominal  value,  has  nearlj 
disappeared  from  circulation.  The  relative  value  of  these  metals  bai 
largely  varied  during  the  last  five  or  six  centuries  in  Europe.  Undei 
Henry  III.  in  England,  it  stood  less  than  10  to  1;  and  at  the  commence 
ment  of  the  coinage  of  gold  under  Edward  III.,  in  the  fourteenth  cen 
tury,  it  was  about  12i  to  1.  (Mr.  E.  B,  Elliott,  in  Blake* 8  Report  an  th* 
Precious  Metals.  Reports  of  the  Am.  Corners  to  Paris  Exposition.)  T< 
this  point  it  returned,  after  numerous  oscillations,  at  the  oommencemen 
of  the  seventeenth  century  ;  after  which  time  it  continued  on  the  whol 
to  increase  until  1848,  when  it  was  15.88  to  1.  This  was  the  culminatini 
point.  Since  the  opening  of  the  Calif ornian  and  Australian  gold  fields 
there  has  been  a  slight  reaction ;  but  the  effect  in  this  respect  of  the  ver 
large  increase  in  the  production  of  gold,  has  been  much  less  than  migh 
reasonably  have  been  anticipated.  Mr.  Elliott  puts  the  ratio  at  present  a 
15.38  to  1.  (Blake's  Report,  above  died.)  It  is  possibly  somewhat  less 
The  French  mint  ratio,  in  the  case  of  the  silver  five-franc  piece,  is  15. 
to  1.  This  piece,  therefore,  has  nearly  disappeared.  The  French  min 
ratio,  in  respect  to  the  two  franc,  one-franc,  and  fractional  silver  coins,  i 
14.38  to  1.  The  British  mint  ratio  is  14.28  to  1.  The  ratio.  15  to  1,  adopte 
in  this  Code,  is  convenient,  and  very  near  the  truth ;  the  error  being  i 
favor  of  the  preservation  of  the  coin  from  the  melting-pot. 

WTidt  silver  coin  shall  be  legal  tender^  and  to  who 
extent 

502.  The  silver  coins  issued  under  the  last  artich 
when  the  same  shall,  in  respect  to  weight  and  fine 
ness,  be  within  the  limits  prescribed  in  article  505 
shall  be  a  legal  tender  at  their  nominal  value,  i 
any  place  within  the  jurisdiction  of  .any  of  th 
nations  ;  in  the  case  of  the  silver  dollar,  for  paj 
ments  not  exceeding  ten  dollars  ;  and  in  the  case  o 
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fractional  silver  coins,  for  payments  not  exceeding  five 
dollars. 

Limits  of  variation  from  standard  weight  or  fine- 
ness within  which  coins  shall  he  current 

503.  In  the  preparation  of  the  coins  authorized  by 
this  Code,  there  shall  be  allowed  a  deviation  from 
the  standard  weight  and  fineness,  prescribed  in  articles 
498,  499  and  601,  of  the  amounts  following,  to  wit : 

1.  In  respect  to  weight : 

For  gold  coins,  one  one-hundredth  part  of  the 
square  root  of  the  weight  expressed  in  tergramn:e&. 

For  silver  coins,  one  one-hundredth  part  of  the 
square  root  of  the  weight  expressed  in  pentagrammes.' 

And  the  foregoing  rules  shall  be  applicable  to  coins 
weighed  in  bulk  as  well  as  to  single  pieces. 

2.  In  respect  to  fineness : 

For  gold  coins  ;  one  part  in  one  thousand. 
For  silver  coins  ;  two  parts  in  one  thousand. 

The  rales  in  regfard  to  tolerance  of  variations  have  heretofore  been  ar- 
bitrary. The  British  law  makes  the  tolerance  for  gold  coins  two  one- 
tLoQsandthsof  the  total  weight;  and  for  silver  coins,  four  one-thousandtlis 
of  tbe  total  weight.  (88  Vict.  c.  10,  §  20.)  The  amount  of  deviation 
from  the  standard  allowed  is,  therefore,  directly  proportioned  to  the 
weight  of  the  coin.  There  would  be  reason  in  this,  if  the  tolerance 
were  near  the  taming  weight  of  the  balance ;  bat  as  it  is  immensely 
greater,  (say  from  one  hundred  to  ten  thousand  times  greater,)  the  toler- 
ance allowed  in  large  coins  shoold  be  in  much  less  proportion  to  the 
weight  than  that  permitted  in  small  coins. 

The  law  of  the  United  States,  {Act  of  Congress  of  Jan.  18,  1837,)  for  a 
considerable  period  of  time,  allowed  the  same  absolute  amount  of  variation 
of  weight  (one-quarter  of  a  grain)  for  all  gold  coins  ;  which  was  equiva- 
lent to  something  less  than  one  two-thousandth  part  of  the  double  eagle,* 
and  one  one-hnndredth  part  for  the  dollar.  At  the  present  time  the  al- 
lowance  is  one-half  a  grain  for  the  double  eagle,  ea^le  and  half  eagle, 
and  one-quarter  of  a  grain  for  the  quarter  eagle  and  dollar.  (Act  of  Con- 
ffres$,  of  Mar.  3, 1849.) 

The  proportion,  therefore,  varies  from  about  one  one- thousandth  (in  the 
doable  eagle)  to  one  one-hundredth  (in  tho  dollar). 

For  silver  coins,  the  allowance  is  one  and  a  half  grains  on  the  dollar  f 
and  half  dollar,  one  grain  on  the  qaarter  dollar,  and  a  half  grain  on  the 

*  The  double  eagle.  516  gr.  The  eAgle,  258  gr.  The  half  eagle,  129  gr. 
The  quarter  eagle,  64.5  gr.     The  dollar,  25.8. 

t  Th«  dollar,  412.5  gr.  The  half  dollar,  192  gr.  The  quarter  dollar, 
96  gr.     The  dime,  38.4  gr.    The  half  dime,  19.2. 
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lesser  coins,  varying  from  one  twp  hundred  and  seventj-fifth  to  aboai 
one-fortieth.  For  gold,  in  masses  of  one  thousand  pieces^  the  allowuioe 
▼aries  from  one-seyen-thoasandth  (for  double  eagles)  to  ouH-twentj 
seven-hundredth  (for  the  quarter  eagles ; )  and  for  silver,  from  one 
one-forty-three-hundredth  (for  the  dollar,)  to  one-six  teen-hundredth  (for 
dimes.)    Aa  of  Oongreu,  of  Jan.  18, 1837. 

According  to  the  law  of  probabilities  in  respect  to  the  numerical  recalls 
of  experiment  or  observation,  the  probable  error  should  vary  as  the  bquarv 
root  of  the  total  number.  If,  therefore,  a  just  allowance  can  be  empiri- 
cally determined  for  a  given  coin,  the  allowance  for  any  number  maj  be 
readily  deduced  from  the  law  of  the  square  roots.  The  same  law  will 
also  fairly  represent  the  allowance  for  single  coins  of  different  weights, 
after  the  proper  allowance  for  one  representing  the  unit  of  weight  shall 
have  been  ascertained. 

The  numercial  conHanU  introduced  into  this  Article  are  derived  from 
the  determinations  of  Mr.  B.  B.  ElUoU,  Sutistician  of  the  United  fiUtes 
Treasury. 

*  The  term  pentagramme,  formed  upon  the  principles  of  the  metric 
nomenclature,  aigni^en  Jhe  grammes. 


It  seems  proper  to  present  the  ratio  of  the  tolerated  variations  of 
weight  to  the  total  weight  of  the  several  coins,  as  the  result  from  the 
rule  laid  down  in  this  Article;  the  corresponding  ratios  tolerated  bj 
the  Statutes  of  Great  Britain  and  the  United  States  having  been  above 
given.  A  formula  may  be  constructed  for  computing  these  ratios, 
equally  for  gold  and  for  silver  at  the  same  time,  by  taking  advan- 
tage of  the  convenient  circumstances,  that,  inasmuch  as  one  penta- 
gramme is  equivalent  to  fifteen  tergrammes,  therefore,  a  gold  ccun  weigh- 
ing any  given  number  of  tergrammes  will  have,  according  to  the  rela- 
tion defined  in  Article  601,  the  same  value  aa  a  silver  coin  weighing  the 
same  number  of  pentagrammes. 

Then  putting  W  for  the  weight  of  a  coin,  and  T  for  the  variation  of 
weight  tolerated  ;  W^^  W^  and  T^^  T^^  for  the  weight  and  tolerance  in 
tergrammes  and  pentagrammes  respectively ;  we  shall  have,  in  accord- 
ance with  the  rule  of  this  Article, — 

Y^  ^  W|  «—  T|i  the  variation  tolerated  in  gold  coins,  referred  to  the 
tergramme  as  a  unit ;  and, 

I  V^  ^m  T,f  the  corresponding  variation  for  silver  coins,  referred 
to  tne  pentagramme  as  a  unit. 

*"*'  W.     W,        W        100  VW 

That  is  to  say,  the  ratio  of  tolerance  to  weight,  for  coins  of  either  gold 
or  silver,  is  found  in  dividing  unity  by  one  hundred  times  the  square  root 
of  the  weight ;  the  quotient  being  tergrammes  in  the  first  instanc-e,  and 
pentagrammes  in  the  second.  If  we,  therefore,  put  W«»l,  the  tolerance 
is  one  one-hundredth  part  of  the  weight.   One  tergramme  of  gold,  or  one 
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pentagmnme  of  silver,  liaa  the  yalae  of  one- fifth  of  a  dollar  —  one  franc 
(international)  —  l-25th  of  a  sovereign  (international)  —  twentj  cents. 
The  variation  of  value  tolerated  by  the  rale,  in  a  coin  of  this  weight, 
vroald  therefore  amount  to  one  one-hundreth  of  twenty  cents,  or  ooe-fifth 
of  one  cent.  The  variations  of  weight  and  value  tolerated  in  coins  in 
which  W  is  greater  or  less  than  unity,  are  given  for  the  cases  most 
likely  to  occur  in  actual  coinage,  in  the  following  table  ;  in  which  the 
weights  are  to  be  read  as  pentagrammes  for  silver  coins,  and  as  ter- 
grammes  for  gold  coins. 

W€iffhi,tolmU^9aHaikm  (^weight,  and  toUratsdvariatUmqfv^^  tUver 

eoku.  Of  dsUtinUiMi  by  Ou  ruUqfAriicU  CM  qf  this  Code;  eomparsd  with  ths  tami 
at  llxtd^iktstaMstqfOreai  Britain  and  the  VMttd  JStatet. 


Weight 

Tergrammee 

for  gold.  Pen- 

Ugnmmea 

for  Bilrer. 

1- 

It 

1 

Ijl 

Total  Tariation 
of  yalne  by 

Coins. 

British 
statate. 

U.S. 
statute. 

Half  Dime  a  ^jj^^Ofet).... 

0*i6 

0-006 

nV 

SO-001 

$0-0008 

$0-0018 

Dlme  =  tA-              *•    ••• 

0-60 

0.007 

T*-T 

0-0014 

0-0004 

0*0018 

Franc  =  $1                 "    .... 

100 

001 

Tot 

0-008 

0-0008 

cooia 

<iiiArter Dollar           '*    .... 

1*85 

0-0118 

ii^-F 

0-00984 

0-001 

0-0088 

Half  Dollar                 *•    .... 

8*60 

0-0168 

TsSr-T 

0*0068 

0-008 

0-008W 

Dollar  (gold  or  silTer) 

i^narter  Bagle  »  fSj-  (gold).. 

6-00 
MM 

0-0984 
1-0064 

8  6^8-T 

0*00447 
0*00707 

II! 

•0-00864 
tO-0097 

0-0097 

Half  Eagle  =  $6             ••    .. 

S6-00 

0*06 

sio 

0.01 

0*01 

00194 

Eagle  =  $10                   '•    .. 

60tX) 

0*0707 

TUV-T 

0-01414 

0-08 

0-0104 

Double  Eagle  =  $S0       *•    .. 

100-00 

0*1 

10^0  0 

0-08 

0-04 

0'0I94 

lOOOBaglees  $10,000     **    .. 
lOWDoable^^^OOO    •*   " 

BO^OOO-OO 
100,000-00 

8-9661 
8*1088 

88i«l 
TlisS 

0*447 
0*688 

80*00 
40-00 

1-8606 
8-:807 

«X»  Eagles  =  $00,000     "    " 
10,0WDoable^^^^000-.. 

S60,00000 
1,000,000.00 

6-00 
10*00 

1 

1-00 
8-00 

100-03 
400*00 

o#w»» 

5  0  0  0  0 
i  0  0  0  0  0 

9-80S5 
97*9070 

•8UT«r. 


tQold. 


The  tolerance  of  variation  in  value,  as  given  in  the  last  column  but 
one  in  the  above  table,  is  computed  according  to  the  British  rule,  although 
the  coins  named  are  not  issued  by  the  British  mint.  The  mint  of  the 
United  States  coins  sU  that  are  named,  except  the  franc  or  double  dime. 
The  British  tolerance  for  small  silver  coins  is  too  low,  and  for  large  gold 
coins  too  large.  The  British  statute  provides  no  different  rule  for  toler- 
skDce  of  single  coins,  and  for  coin  in  masses.  Hence  the  variations  in  the 
last  four  examples  in  the  table  are  excessive.  It  will  be  seen,  however, 
that,  by  the  rule  given  in  this  Code,  the  results  are  entirely  consiHtent ; 
and  the  computed  tolerances  are  quite  reasonable,  whether  coins  are  con- 
sidered nngly  or  in  bulk. 
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The  exact  provisions  of  the  United  States 
atioQ  in  the  weight  of  masses  of  coin,  are : 

In  1000  Doable  Eagles  (=  616,000  grainB),  8  dwU- 
In  1000  Bagles  (=  886,000     "     ),  S  ** 

In  lOOO  Half  Eagles  (=  ISO.OOO  "  ),  1^'' 
Id  1000  Quarter  Eagles  (=  64,600  **  ),  1  *' 
In  1000  DoUars  (=   86,800     **     ),    H'' 

In  1000  Dollars  (=  418,600  grains),  4  dwt.- 

In  1000  Half  Dollars  (=108,000  '*  ),  8  " 
In  1000  Quarter  Dollars  (-  06,000  ''  ),  8  '' 
In  1000  Dimes  (=   88,400     '^    >,  1   " 

In  1000  Half  Dimes       (=    10,800     *'     ),  1   " 


statute  for  tolerance  of  van. 


¥irtoinr 


TT9"( 


OUT 

iJ45cnr 


.RaUo,^f^ 

1  98000 


4296'? 
8«6«-t 

■jnioinr  ~  sooo 

16  00 

Tot 


rtVi 


nnr 
nmnr 


The  coinage  of  the  Empire  of  Japan  was  remodelled  in  1870  ;  so  as,  in 
respect  to  gold  coins  at  leant,  to  be  entirely  in  accordance  with  the  scheme 
of  international  coinaj^e  proposed  in  the  title  "  Mont^y  "  of  this  Code,  and 
in  1875,  the  same  system  except  in  nomenclature  was  adopted  in  the  Ar- 
gentine Republic.  In  Japan,  gold  is  made  the  standard,  and  f2:old  coins  are 
the  only  legal  tender,  except  for  small  sums  :  and  except  also,  bat  only  in 
the  open  ports,  as  it  respects  a  coin  of  silver  equivalent  to  the  silver  dol- 
lar ;  which  in  the  present  state  of  oriental  commerce  it  st-ems  to  be  nec- 
essary to  retain.  The  standard  of  fineness  for  the  gold  coins,  and  aK«o 
for  tlie  silver  one-yen  (dollar)  is  nine-tenths.  But  the  standard  of  fine 
ness  for  the  subsidiary  silver  is  only  eight-tenths.  Tlie  yen  is  the  unit 
of  account,  and  its  representative  gold  coin  contains  one  gramme  and  m 
half  of  pure  gold,  or  one  gramme  and  two-thirds  (five  tergramme.^)  ««i 
standard  gold  ;  thus  corresponding  exactly  to  the  international  dollar  *4 
this  Code. 

The  following  tables  exhibit  the  entire  syptem  of  tli»'  Ja|)itne.<e  Cdin:  ;•  • 
as  at  present  established.* 

Table  qf  Uu  weight  qf  the  gold  euins.    Standard  finme/ts,  9-10. 


Pure  Gold. 

Standard  weight. 

Yens. 

Weight  in 
Orammes. 

Weight  In 
Grains. 

Weight  in 
Grammes. 

Weight  in 
Grains. 

80 

80 

468-97 

88K 

614-41 

10 

16 

881-48 

16X 

257a0 

6 

IH 

115-74 

8>i 

128-60 

8 

8 

46-39 

8K                           61-44 

1 

\H 

88-15 

t« 

85-78 

*  For  the  interesting  information  relating  to  this  Important  measare  of 
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TabU  qf  Uu  mbiUUary  tU9€r  eobu,   Btandard  /IfMiMM,  8-10. 


Pure  surer. 

SUDdard  weight. 

taia. 

Weight  in 
Qrunmea. 

Wdffhtin 
GnQnt. 

Weight  in 
Orammet. 

Weight  in 
Grains. 

60 
SO 

xo 

6 

10*00 
4-00 
2*00 
1-00 

164'4 
61-76 
80-88 
15*44 

IS-S 
500 
2-00 
1-85 

198-0 
77-S 
88-6 
10-8 

TabU  qfiM  tuMdiary  eopptr  coins. 


Coins. 


One  Sen 
Half  Sen 
One  Sin 


Weight  in 
Orammes. 

Weight  in 
Ursine. 

7-18 
8-56 
0-90 

110 
55 
14 

TaNt  qf  th$  Hlver  me-ytn.    Btandard  Unenais^  9-10. 


Pnre  Silver. 

Standard  Weight. 

Weight  In 
Grammes. 

Weight  in 
Grains. 

Weight  in             Weight  In 
Grammes.                Grains. 

One  Ten 

M*9fl0796 

874-4 

26-366868        1               416 

••  Each  kind  of  the  gold  coins,  namelv :  Twenty  (20)  yen,  ten  (10)  yen, 
five  (5)  yen,  two  (2)  yen  and  one  (1)  yen,  among  which  the  last,  namely 
the  one  yen,  is  the  legal  standard,  will  l>e  the  legal  tender  in  all  pay- 
ments to  any  amount. 

"  Each  kind  of  the  silver  coins,  except  the  silver  one  yen,  will  be  subsid- 
iary coins,  and  legal  tender  for  the  payment  of  sums  not  exceeding  ten 
(10)  yen  in  any  one  payment,  whether  the  payment  is  made  in  one  of  these 
coi  us  or  in  several. 

"  Each  of  the  subsidiary  copper  coins,  namely,  one  (1)  sen,  one-half  (^) 
sen,  and  one-tenth  (-Ar)  of  one  sen,  will  be  legal  tender  in  payment  of 
sums  not  exceeding  one  (1)  yen  in  any  one  payment. 

'*  For  the  sake  of  rendering  facility  to  foreigners  at  those  ports  open  to 
them,  and  in  accordance  with  the  requirement  of  the  traders,  both  foreign 
and  Japanese,  the  government  will  coin  the  silver  one  yen  and  make  it 


monetary  reform,  instituted  with  such  decision  in  the  newly  awakened 
but  eminently  progressive  empire  of  Japan,  we  are  indebted  to  the 
courtesy  of  Mr.  J.  H.  Saville,  chief  clerk  of  the  Treasury  Department 
of  the  United  States  at  VVa.Mliington. 
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useful  only  for  foreign  commerce.  This  sUyer  one-yen  will  be  the  legtl 
tender  in  payment  of  local  taxes  and  of  import  and  export  duties.  It  will 
jklso  be  the  legal  tender  in  any  commercial  transaction  in  the  open  porti. 
This  silver  one-yen  will,  however,  not  be  the  legal  tender  in  any  other 
place  than  the  open  ports,  and  will  not  be  us^  for  the  payment  of  in- 
ternal revenue  of  any  kind,  nor  will  it  be  lawful  currency  in  the  interior ; 
though,  by  mutual  agreement,  any  persons  may  use  it  to  any  amoont 
throughout  Japan.  In  the  payment  of  the  import  and  export  duties,  the 
•comparative  rate  of  the  gold  yen  to  the  silver  one-yen,  will  for  the  present 
be  this  :  One  hundred  (100)  silver  one-yen  to  be  equivalent  to  one 
hundred  and  one  (101)  gold  yen." 

Standard  weigJUs. 

504.  Standard  weights  shall  be  prepared  for  testing 
the  coins  issued  by  the  several  mints,  including  weights 
exactly  representing  each  of  the  several  gold  and  silver 
coins,  made  by  this  Code  a  legal  tender  in  payment  of 
debts.  These  weights  shall  be  carefully  compared  and 
exactly  verified  by  an  international  commission,  com- 
posed of  experts  appointed  by  the  governments  of  the 
nations  parties  to  this  Code,  each  government  appoint- 
ing at  least  one  and  not  more  that  two  delegates ;  such 
commission  to  assemble  at  a  convenient  time  and  place 
to  be  agreed  upon  between  the  several  governments. 
The  weights  so  verified  shall  be  depositsed  in  the  sev- 
eral mints,  with  such  provisions  for  their  safe-keeping 
as  may  secure  them  effectually  from  falsification,  and 
also,  as  far  as  may  be,  from  deterioration  by  exposure 
or  use.  There  shall  furthermore  be  made  copies  of 
these  standard  weights  for  the  ordinary  uses  of  the 
several  mints,  which  copies  shall,  at  least  once  a  year, 
be  carefully  compared  with  the  standard  weights  and 
duly  verified ;  and  these  standard  weights  shall  be 
used  for  no  other  purpose  whatever,  but  to  make  such 
comparisons  and  verifications. 

Scrviiny  of  the  coiTiage, 

505.  At  every  delivery  of  coins  made  by  the  coining 
officers  of  any  nation  to  the  public  treasury  of  the 
same,  there  shall  be  taken  indiscriminately,  by  the 
treasurer  or  other  officer  duly  authorized,  a  sufficient 
number  of  pieces  of  each  variety  of  coin  delivered,  to 
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be  reserved  for  assay  and  scrutiny ; '  and  the  coins  so 
taken  shall  be  carefully  enclosed  and  sealed,  with  a 
label  stating  their  descriptions,  numbers  and  value, 
and  deposited  in  a  strong  box  or  safe  so  secured  that 
it  cannot  be  opened  except  by  the  concurrence  of  the 
superintendent  of  the  mint  and  the  officer  representing 
the  treasury.  At  a  suitable  time  after  the  close  of  the 
mint  operations  of  each  year,  the  coins  so  reserved 
shall  be  subjected  to  scrutiny  by  a  commission  of  ex- 
X)erts  to  be  appointed  by  the  government,"  who  shall, 
aft^  thorough  examination,  make  report  as  to  the 
conformity  of  those  pieces  to  the  standards  of  fineness 
and  weight.  Should  there  be  found  a  deviation  from 
the  standards  greater  than  that  which  is  allowed  by 
the  provisions  of  this  Code,  all  officers  implicated  in 
the  error  shall  be  thenceforward  disqualified  from 
holding  their  respective  offices,  or  subjected  to  such 
other  penalty  as  may  be  provided  by  the  municipal 
law  of  the  State  to  which  the  mint  appertains ;  ex- 
cept that,  if,  in  view  of  the  circumstances,  it  shall 
appear  that  the  error  has  not  been  caused  by  fraud, 
neglect,  or  incapacity,  the  penalty  shall  not  be  in- 
flicted.* 

>  Act  (^  0<mgr$89,  U,  8.,  January  18.  1887,  §§  27,  82. 

*  Britiih  Coinage  Act,  88  Vict.  ch.  10,  §  12. 

*  Actqf  Congreu,  U.  8,,  January  18,  1887. 

Coins  may  be  called  in  hyproclamaMon. 

506.  A  nation  may  call  in  the  coins  of  any  date 
or  denomination  issued  by  it ;  in  which  case,  after  pub- 
lic proclamation  shall  have  been  made  of  such  recall, 
the  coins  specified  in  the  proclamation  shall  cease 
everywhere  to  be  a  legal  tender.  But  in  every  such 
case,  provision  shall  be  made  for  redeeming  the  coins 
at  their  actual  value,  and  for  furnishing  current  coin 
instead  thereof,  at  the  capitals  or  principal  financial 
centres  of  the  several  countries  within  which  they  have 
been  in  circulation. 

Uncurrent  coihs  map  be  destroyed. 

507.  When  any  gold  coin  of  a  denomination  made 

20 
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current  by  the  provisionQ  of  this  Code  shall  be  below 
the  standard  weight  by  an  amount  greater  than  the 
largest  deviation  allowed  by  the  same,  or  when  any 
coin  shall  have  been  called  in  by  proclamation,'  it 
shall  be  the  duty  of  every  person  to  whom  such 
coin  may  be  tendered  in  any  payment,  to  cut, 
break  or  deface  such  coin;  and  the  person  tender- 
ing it  shall  bear  the  loss.  If  any  coin  cut,  broken 
or  defaced,  in  pursuance  of  this  article,  shidl  prove 
not  to  be  below  the  current  weight,  or  not  to  have 
been  called  in  by  proclamation,  the  person  cutting, 
breaking  or  defacing  the  same  shall  receive  the  same 
in  payment  according  to  its  denomination.  Any  dis- 
pute arising  under  this  article  may  be  determined  by 
a  summary  proceeding,  to  be  prescribed  by  each  nation 
for  itself.* 
>  Briiish  Ooinage  Act,  88  Viot.,  ch.  10,  g  7. 

Coins  of  base  metal  not  to  form  apart  qf  the  inter- 
national currency. 

508.  1^0  coin  or  token  of  copper,  bronze,  nickel  or 
any  other  bage  metal  or  mixture  of  metals,  which  may 
be  issued  by  the  government  of  any  nation  to  subserve 
the  purposes  of  money,  shall  be  a  legal  tender  for  pay- 
ment of  any  amount,  in  any  place  within  the  jurisdic- 
tion of  any  nation  except  that  by  which  it  was  issued. 
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TITLE    XXL 


WEIGHTS  AND  MEASURES. 


Tlie  mjeteuiB  of  weigh tA  and  me&BiiTeB  in  actual  use  among  dtflbrent 
peopled^  atatid  to  each  other  in  tio  eimpta  nutoencal  relatione  -  and  tha 
iraosformation  of  valutas  from  one  of  these  sjatems  to  another,  is  ordi* 
oarily  an  irkBoine  and  time-confluminfr  opf^ratiqo.  No  common  sjettjui 
eouJd  therefore  b^  eubfitituted  for  all  these,  which  would  not  siand  to 
them  OT  to  moBt  of  them  in  the  ^ame  relation  of  inexact  comniensura- 
hility  in  which  they  stand  to  each  oc^ber.  But  there  is  liardlj  a  tran^ac-' 
tion  of  practical  life  into  which  conaide  ration  a  of  weight,  or  measuie^  or 
botlip  do  not  eoter  ;  and  such  is  the  conatitution  of  the  humaix  mind  that 
clear  conception js  of  quantities  of  any  kind  are  unattainable,  ercept  by 
ref<?r6nce  to  unit  valuf^s,  wliich  education  or  long-  use  has  mad©  familiar. 
It  matters  noi  how  thoroughly  we  may  have  been  instructed  in  tlie  da- 
□ami nations  of  weight  aud  measure  employed  hy  othnr  peoples*,  or  how 
L-ariit-titly  we  may  have  endeavored,  by  the  study  of  their  visible  [ypt'H  pi  need 
immediately  before  our  eyea,  to  acquire  the  poxver  of  directly  conceiviu|f 
[lOeitiTe  valnee,  when  expressed  in  these  :  experience  teauhea  ua  tiiat  our 
notions  tbna  acquired  continue  long  to  be  ya^^ue  apd  inexact ;  and  that,  in 
order  to  render  them  definite,  intelligible  and  satisfactory,  we  involun- 
tarily seek  to  transform  them,  by  reductions  founded  upon  relaiiona 
which  I  if  not  true,  are  at  lea^t  approximate,  into  values  which  long  habit 
has  taught  us  to  associate  directly  with  di^terminate  quan  tit  lets  of  the  ob* 
Jvv.t^  valued.  The  substitution,  therefore,  anywhere,  of  a  new  ^lystemof 
weights  and  measures  for  the  system  actually  in  use, founded  as  the  new 
system  must  lie,  if  it  is  to  become  a  common  aud  international  system, 
upon  a  basis  which  will  generally  hear  oo  simple  numerical  relation  to  the 
ba^is  of  the  existing  aystemj  will  impose  upon  an  entire  generation  such 
&  burden  of  inconvenience,  daily  and  hourly  felt,  aa  to  require  for  its 
justification  very  clear  demonat ration  that  the  advantages  to  be  secured 
by  the  substitution  are  much  more  than  an  offset  to  this  very  serious  in- 
eonvbnience.  And  as  there  are  majiy  minds  in  which  considerations  of 
^reat  public  benefit,  or  even  of  great  individual  benefit,  which  is  only 
pTOgpective,  will  after  all  weigh  little  in  comparison  with  a  much  less 
axnount  of  present  and  pefHonal  inconvenience,  it  ia  inevitable  that  every 
proposition  for  the  unification  of  the  ^y stents  of  weights  and  measures  in 
use  in  the  world,  no  matter  what  may  be  the  basis  proposed  for  the  new 
vy  stem  I  or  what  may  he  its  theoretic  slmpHcLty,  will  meet  with  deter- 
mined  opposition  in  many  quarters . 

Bat  the  inconvenience  here  referred  to,  which  consists  in  interferenea 
with  men's  esiabliahed  habits  of  thought^  is  not  tlie  only  one  which  nee- 
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essarilj  resalts  from  the  abrogation  of  a  system  of  weights  and  measarei 
after  it  has  been  long  in  use,  and  the  BUbstitution  in  its  place  of  a  new 
system,  even  though  It  be  a  greatly  better  one.  That  incooTenienoe  can 
be  but  temporary,  and  can  affect,  at  farthest,  but  a  single  generation.  To 
abolish  suddenly  the  metric  system  of  weights  and  measures  in  France,  at 
the  present  day,  would  be  to  compel  the  French  people  to  pass  a  seoood 
time  through  the  same  painful  struggle  with  established  associations  as 
that  which  attended  its  original  introduction. 

But  apart  from  this,  every  system  of  weights  and  measures  long  in  use 
becomes  inevitably  entangled  in,  or  incorporated  with,  the  operations  of 
industry  or  the  material  interests  of  men,  to  the  extent  that  it  constitutes 
at  length  an  element  in  the  actual  value  of  many  descriptions  of  prop- 
erty. The  disadvantage  which  must  arise  from  this  source,  in  case  of  the 
abolition  of  the  system,  is  one  of  a  more  permanent,  and  apart  from  its 
permanence,  of  a  more  serious  nature  than  any  which  can  spring  from 
the  mere  violence  done  to  mental  associations. 

The  artificial  divisions  of  landed  property  are  among  the  things  least 
liable  to  change  among  men ;  and  the  boundary  lines  which  mark  these 
divisions  aro  naturally  expressed,  whenever  that  is  possible,  in  integral 
numbers  of  the  unit  of  measuro  employed.  The  introduction  of  a  new 
unit  having  no  simple  relation  to  the  first,  will  make  all  these  values 
fractional.  And  the  importance  of  this  consideration  increases  in  pro- 
portion as  the  dimensions  of  the  divisions  are  less,  and  the  absolute  valae 
of  the  surface  measured  is  greater.  These  are  the  conditions  which  exist 
in  regard  to  the  real  estate  of  cities,  where  they  are  true  as  well  of  build- 
ings as  of  the  ground  on  which  the  buildings  are  erected. 

Again,  the  dimensions  of  railways,  and  of  the  locomotives  and  other 
rolling  stock  used  in  operating  them,  have  been  determined  in  conformity 
with  the  existing  systems  of  measurement ;  and  all  these  too  become 
fractional  numbers  when  the  system  is  changed.  The  same  thing  must 
occur  in  every  department  of  mechanical  manufacture,  where  both  the 
objects  produced,  and  the  machinery  by  which  they  are  produced,  will 
cease,  with  a  change  of  system,  to  possess  dimensions  capable  of  being 
integrally  expressed.  When  we  consider  into  how  many  details  of  man- 
ufacturing art  the  exactest  measurements  enter  as  elements  of  vital  im- 
portance, and  reflect  at  the  same  time  what  vast  sums  have  been  invested 
in  the  various  forms  of  mechanical  production,  and  made  dependent  for 
their  returns  of  profit  upon  the  s^bility  of  existing  systems  of  measure- 
ment, we  shall  perceive  that  the  sudden  introduction  of  others,  and  their 
immediate  extension  to  every  department  of  industry  as  well  as  com- 
merce, would  seriously  and  injuriously  affect  some  of  the  moat  important 
springs  of  public  and  of  private  wealth. 

If,  however,  in  view  of  all  the  possible  consequences  which  may  and 
must  result  from  the  substitution  of  a  system  of  weights  and  measures 
uniform  for  all  nations,  in  place  of  the  numerous,  diverse,  and  gre&tly 
iQOongruous  systems  at  present  in  use,  it  shall  appear  that  there  are  per- 
manent and  lasting  advantages  to  be  secured  to  mankind  bj  the  change, 
sufficient  to  outweigh  the  temporary  inconvenience  and  possible  conf  usioD 
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which  it  may  cause,  there  can  be  no  doubt  that  means  ought  to  be 
taken  to  insure  the  introduction  of  such  a  system  at  as  early  a  day  as 
may  1)6  practicable  with  a  due  consideration  for  the  tenacity  with  which 
men  cling  to  established  usages,  and  a  due  regard  to  the  material  inter- 
ests which  are  likely  to  be  affected  by  it. 

Bat,  supposing  the  first  question  to  be  thus  disposed  of,  and  the  desira- 
bleness of  a  common  system  of  weights  and  measures  for  use  among  all 
nations  to  be  universally  admitted,  there  remains  behind  a  second  ques- 
tion of  hardly  less  difficulty,  which  is  to  determine  among  the  various 
sjsremH  which  may  be  suggested,  that  which  combines  in  itself  the  largest 
number  of  practical  advantages,  and  which  is  therefore  intrinsically  the 
best.  And  here  it  may  be  remarked,  that  many  existing  systems  are  so 
exceedingly  bad,  so  arbitrary  in  the  assumptions  of  the  units  upon  which 
they  rest,  so  variable  in  the  absolute  values  of  these  units  in  different 
provinces  or  districts  of  the  same  countries,  and  often  in  their  details  so 
inconsistent  with  themselves,  as  to  call  for  reform  in  the  interest  simply 
of  the  peoples  who  use  them,  and  without  regard  to  the  relations  of  these 
peoples  with  contemporary  nations.  Since,  therefore,  no  system  of  weights 
and  measures  which  may  be  proposed  for  international  use  can  have  any 
cb&nce  of  acceptance,  uilless  it  shall  be  in  itself  very  manifestly  a  good 
eystem,  it  follows  that  many  of  the  arguments  which  may  be  urged  in 
favor  of  the  adoption  of  an  international  system,  will  be  arguments  of 
weight  in  favor  of  the  system  itself,  independently  of  its  international 
character. 

The  disadvantages  which  result  from  the  great  number  and  diversity 
of  existing  weights  and  measures,  are  too  obvious  to  require  extended 
illustration.  They  are  felt  by  all  men  engaged  in  effecting  the  world's 
exchanges,  in  the  oppressive  burden  of  arithmetical  computations  with 
which  they  incumber  all  their  operations.  They  are  felt  by  statesmen 
and  statisticians  in  the  difficulties  with  which  they  surround  all  inquiries 
relating  to  the  resources  and  the  wealth  of  nations.  They  are  felt  by  en- 
gineers, mechanical  artisans  and  manufacturers,  in  the  greatly  increased 
labor  to  which  they  subject  such  persons,  whenever  they  seek  to  inform 
themselves  of  the  improvements  in  the  sciences  of  construction,  or  in  the 
practical  arts  of  life,  taking;  place  in  other  lands,  in  order  that  they  may 
profit  by  them.  They  are  felt  by  travelers  and  tourists,  in  the  obstacles 
which  they  interpose  to  their  proper  understanding  of  what  they  see  and 
hear  in  regard  to  the  countries  which  they  visit,  and  the  liability  to  which 
ihev  expoBethem,of  taking  up  erroneous  impressions,  which,  through  the 
publication  of  their  observations,  are  often  conveyed  to  others.  And  as  it 
respects  all  historical  or  archaeological  research,  not  only  the  diversity  of 
weights  and  measures  existing  at  present,  but  the  instability  of  those 
etandards  in  the  past,  and  the  extreme  uncertainty  which  accompanies 
any  attempt  to  fix  their  absolute  value  at  any  given  period  of  remote  an- 
tiquity, throws  around  many  questions  of  the  deepest  interest  an  ob- 
scurity which  no  patience  of  investigation  vdll  ever  be  able  to  remove.  • 
The  desirableness  of  a  uniform  system  of  weights  and  measures,  to  be 
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aeed  in  common  by  all  mankind,  is,  howeyer,  too  obvloiu  to  admit  of  anj 
difference  of  opinion.  If  between  anj  two  individual  men,  in  order  \n 
the  interchange  of  material  pbjects,  or  even  in  order  to  the  interchange 
of  intelligent  thought,  it  is  necessary  that  there  should  exist  some  stand- 
ard or  standards  of  value  recognized  bj  both,  the  same  is  true,  in  a  much 
higher  degree,  of  large  communities  of  men  ;  and  by  an  extension  of  thf 
reasoning,  the  same  is  just  as  true  of  all  mankind.  It  is  proper  to  ob- 
serve, however,  that  the  same  is  not  just  as  true  of  all  mankind,  except 
on  the  supposition  that  relations  of  frequent  commercial,  social  or  intel- 
lectual intercourse  are  established  between  all  the  branches  of  the  great 
human  family  ;  and  therefore  that  it  has  not  had  always  in  the  pa^t  the 
same  importance  which  it  has  in  the  present;  nor  has  it  at  this  time 
the  same  magnitude  of  importance  which  it  is  destined  to  have  in  the 
future. 

Writers  who  have  endeavored  to  trace  the  origin  of  the  weights  and 
measures  which  we  find  prevailing  among  ourselves  at  the  present  time, 
inform  us  that,  in  a  primitive  state  of  society,  men  found  in  the  dimen- 
sions of  their  own  bodies  or  of  its  members,  the  prototypes  of  their 
.  original  linear  measures.  Two  reasons -conspire  to  make  such  a  deriva- 
tion natural.  In  the  first  place,  the  first  uses  which  the  uncivilized  human 
being  will  have  for  measures,  will  be  for  the  construction  of  his  habita- 
tion, of  his  garments,  of  the  rude  implements  which  he  employs  to  facili- 
tate his  labor,  or  of  the  weapons  with  which  he  pursues  his  game.  These 
must  of  course  bear  some  convenient  proportion  of  dimensions  to  the 
person  who  intends  them  for  his  own  use.  But,  in  the  second  place,  the 
idea  of  an  artificial  and  material  scale  or  rule  for  the  measurement  of 
objects,  is  one  which  involves  processes  of  reflection  and  abstraction 
which  primitive  man  has  not  yet  learned  to  use ;  while  his  own  person, 
with  its  several  members,  is  ever  present,  not  merely  as  a  measure,  but 
as  the  very  things  which  is  to  be  accommodated  and  fitted  by  means  of 
the  earliest  constructions  for  which  measurements  are  made.  As  in  the 
cour^'e  of  time  more  numerous  comparisons  become  necessary,  the  same 
standards  of  measurement  are  naturally  applied  in  making  them. 

In  the  measurement  of  distances,  another  idea  suggests  itself,  equally 
growing  out  of  the  condition  and  habits  of  primitive  man.  Before  man 
had  learned  to  subjugate  animals  to  his  service,  his  only  means  of  loco- 
motion  were  such  as  he  possessed  in  common  with  these  ;  and  in  estimat 
iug  the  moderate  distances  from  his  dwelling  to  which  his  daily  walks 
might  extend,  nothing  could  more  naturally  suggest  itself  than  to  couut 
his  steps.  From  this  arose  the  fundamental  unit  of  itinerary  measure, 
which  is  still  more  or  less  employed  for  rude  determinations ;  i.  e.,  the 
pace. 

In  the  state  of  society  here  supposed,  each  man  will  be  his  own  stand 
ard.  And  though  the  persons  of  different  individuals  differ  sensiblj  in 
dimensions,  yet  in  the  transactions  which  may  occur  between  the  mem 
bers  of  a  community  so  rude,  these  differences  will  be  unimportant ;  more 
especially  when  it  is  consindered  that  no  series  of  successive  measure- 
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ments,  mad&by  the  same  IndiTldnal,  bj  meaqs  of  a  standard  so  impeif  ect, 
are  likely  to  be  more  than  mere  approximations  to  equality.  As  civiliza- 
tion advaoces,  and  society  becomes  more  perfectly  organized,  and  ex- 
chaopres  multiply, ,  and  men,  looking  beyond  the  mere  supply  of  their 
daily  wants,  aim  at  the  accumulation  of  wealth,  the  necessity  will  be  felt 
of  greater  uniformity  and  more  exactness  in  measurements,  and  an  arti- 
ficial and  constant  standard  will,  by  common  consent,  be  adopted  to  super- 
sede the  natural  and  variable  one ;  but  this  will  still  bear  the  same  name 
(the  foot  for  instance)  as  the  standard  superseded,  and  will  be  designed  to 
represent  its  average  value,*  Such  conventions  will  at  first  extend  only 
to  limited  districts,  and  different  districts  will  have  different  artificial 
standards,  agreeing  in  name  and  according  approximately,  but  only  ap- 
proximatly,  in  value.  It  is  thus  that  there  early  oriprinated  in  different 
countries  of  Europe,  and  in  different  provinces  of  those  countries,  more 
than  one  hundred  different  units  of  measure,  all  bearing  the  name  pone., 
pei,pied,pie,pe,  fuss,  fod,fot»f(nUe,oT  foot,  and  all  equally  signifying  the 
derivation  of  the  measure  from  the  average  length  of  the  human  foot;  a 
value,  however,  which  in  many  instances  it  exceeds,  (as  in  England  and 
the  United  States,)  and  in  some,  (as  in  Portugal  and  many  of  the  Italian 
States,)  largely.  The  greater  number  of  these  discordant  measures  have 
disappeared,  chiefly  in  consequence  of  the  extension  of  the  metric  sys- 
tem,'which  now  prevails  in  France,  Belgium,  Holland,  Italy,  Spain,  Por- 
tugal and  Greece.  Nevertheless,  at  the  Exposition  of  Weights  and  Meas- 
ures m  Paris,  made  in  connection  with  the  Universal  industrial  Exposition 
of  1867,  there  were  exhibited  thirteenf  units  of  measure  as  being  then 
Id  actual  use  under  the  name  of  foot,  (or  its  equivalent  in  other  lan- 
guages,) among  which  where  found  eight  different  absolute  lengths. 

The  history  of  the  origin  of  existing  weights  and  measures  is  interest- 
ing, inasmuch  as  it  is  a  part  of  the  history  of  the  human  race.  But  in 
its  bearing  upon  the  question,  what  ought  to  be  the  standards  adopted  by 
men  in  a  high  state  of  civilization,  it  is  of  no  importance  whatever.  Yet 
the  foot-measure  has  been  strongly  advocated  in  our  own  time,  on  the 
score  that  it  is  a  natural  measure,  suggested  by  a  sort  of  instinct,  which 

*  Instead  of  being  taken  at  an  average  value,  this  unit  of  linear  meas- 
ure may  have  been  derived  from  the  person  of  some  conspicuous  individual. 
Thus  the  Olympic  foot-measure  of  the  Greeks  is  said  to  have  been  taken 
from  the  foot  of  Hercules ;  and  the  French  pUd  du  roi  should  seem  from 
its  name  to  have  had  a  similar  origin.  We  find  it  al^o  stated  that  the 
English  yard  was  derived  from  the  length  of  the  arm  of  Henry  I.  in 
1101 ;  the  length  of  this  measure,  previously  to  the  Norman  conquest, 
having  been  somewhat  greater  than  that  of  the  modem  metre. 

t  The  measures  here  referred  to  were  from  Prussia,  Bavaria,  Wurtem- 
berg,  Baden,  Hesse,  Switzerland,  Austria,  Denmark,  Sweden,  Norway, 
Russia,  Great  Britain  and  the  United  States.  The  foot-measures  of 
Great  Britain,  Russia  and  the  United  States  are  identical ;  also  those  of 
Switzerland  and  Baden.  Those  of  Prussia,  Denmark  and  Norway  are 
Tery  nearly  bo.  The  rest  are  more  or  less  different  from  either  of  these ; 
but  the  foot-measures  of  Baden,  Hesse  and  Switzerland  have  metric 
▼aloes. 
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its  almost  aniyersal  prevalence  shows  to  liave  been  nniTersal.  In  the  gift 
of  reason,  however,  man  has  been  famished  with  a  guide  saperior  to  io- 
stinct;  and  there  is  no  more  propriety  in  requiring?  that  human  society, 
in  the  maturity  of  its  intellectual  development,  should  be  controlled  by 
the  instincts  of  its  infancy,  than  that  the  fantasies  of  childhood  shoald 
give  law  to  the  adult  individual. 

There  is  no  system  of  weights  and  measures  anywhere  existing,  unless 
it  be  the  metric  flystem,  which  is  not  so  faulty  as  to  demand  reconstruc- 
tion in  many  important  particulars,  without  regard  to  the  question  of  in- 
ternational uniformity,  and  solely  in  the  interest  of  the  people  themselves 
by  whom  it  is  used.  Take,  for  instance,  the  system  which  prevails  in 
Great  Britain  and  the  United  States.  For  moderate  magnitudes,  the  foot 
is  no  doubt  a  convenient  measure  of  length.  It  would  probably  be  quite 
as  convenient,  and  would  still  more  nearly  approach  the  average  length 
of  the  member  from  which  it  purports  to  have  been  taken,  if  it  were  re- 
duced by  a  sixth  part.  A  foot  twelve  inches  in  length  may  have  been 
the  average  foot 'of  some  giant  race  of  aboriginal  anthropophagi,  but  it  is 
not  the  average  foot  of  the  civilized  man  of  modem  times.  * 

This  foot  is  much  more  truly  represented  by  the  fourth  part  of  a 
metre  than  by  the  third  part  of  a  British  or  American  yard.  But  either 
this  true  foot,  which  we  do  not  use,  or  the  artificial  and  imaginary  foot, 
which  we  do,  is,  as  just  observed,  a  sufficiently  convenient  unit  for  mod^ 
erate  measurements,  though  it  is  by  no  means  the  most  so. 

It  is  unfortunately,  but  very  decidedly,  too  small  to  be  capable  of  being 
made,  most  largely  useful ;  yet,  since  the.  artificial  foot  has  an  esUb 
lisbed  existence,  and  has  become  an  integral  part  of  every  ordinary  con- 
ception of  material  magnitude  among  the  peoples  who  use  it,  its  infe- 
riority  of  possible  usefulness  would  not  be  a  sufficient  argument  for 
setting  it  aside,  if  its  use  were  already  universal,  or  there  were  any 
reasonable  probabflity  that  it  could  ever  be  made  so.  But  such  is  neither 
the  fact  nor  the  probability. 

The  unit  of  length,  which  we  find  mentioned  in  the  earliest  written 
records  extant,  viz.*  the  historic  books  of  the  Old  Testament,  and  which 
was  in  use  in  antediluvian  times,  as  well  as  later,  among  the  Hebrews- 
and  the  E^ryptians,  was  the  cubit — a  measure  greater  than  the  foot,  and 
equal  in  some  instances  to  about  half  a  modem  British  yard,  and  in 
others  to  more  than  half  a  metre,  f    The  yard,  which  is  three  timefl  the 

*  In  the  volume  of  "  InveitigoHoM  in  the  MUitary  and  AntropoiogicaJt 
Statistics  of  American  Soldiers,  by  Dr.  B,  A.  Gould,"  published  among 
the  Memoirs  of  the  United  States  Sanitary  Commission,  are  given  some 
interesting  results  upon  the  measurement  of  the  length  of  the  adult  hu- 
man foot.  Nearly  sixteen  thousand  individuals,  of  very  various  races 
and  nationalities,  were  subjected  to  measurement,  of  whom  about  eleven 
thousand  were  white  men.  Dr.  Gould  says, ''  The  mean  length  was  found 
for  no  nationality  to  exceed  10.24  inches,  and  for  none  to  fall  below  9.BS^ 
inches— the  value  for  the  total  being  10.058  inches." 

f  Among  the  collected  works  of  Professor  John  Greaves,  of  Oxford, 
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length  of  the  foot,  is  also  in  use  among  onrselves  as  a  standard  unit  for 
the  measarement  of  all  textile  fabrics,  and  all  yams,  threads,  twines  and 
other  articles  formed  bj  spinning.  The  lengths  of  both  these  units,  the 
cubit  and  the  yard,  are  derived,  like  that  of  the  foot,  from  the  human 
body  ;  the  cubit  being  the  length  of  the  forearm,  taken  externally  from 
the  elbow  to  the  end  of  the  extended  middle  linger ;  and  the  yard,  the 
length  of  the  entire  outstretched  arm  and  open  hand,  measured,  however, 
not  from  the  shoulder,  but  from  the  middle  of  the  face,  or  (where  this 
mode  of  measurement  is  still  actually  practised,  as  it  sometimes  is)  from 
the  tip  of  the  nose— a  feature  which  furnishes  a  very  definite  point  of 
reference.  We  find  in  this  last  mentioned  fact  a  very  obvious  explanaw 
tion  of  the  usage  which  has  practically  restricted  the  use  of  the  yard  ta 
the  measurement  of  articles  of  a  light  and  portable,  and  usually  flexible 
nature,  and  which  has  prevented  its  application  to  immovable  and  solid 
objects.*  The  savage  could  stretch  along  his  arm  the  thong  designed  to 
string  his  bow,  and  bring  the  extremity  to  his  lips,  and  he  could  measure 
off  with  his  feet  the  space  designed  for  the  floor  of  his  wigwam,  and 
apply  his  forearm  to  its  walls  ;  but  he  could  not  so  conveniently  measure 
the  thong  upon  his  foot  or  his  forearm,  nor  would  he  willingly  apply  his 
face  to  the  surface  of  a  solid,  or  to  that  of  the  earth.  For  this  reason, 
the  yard  measure,  which,  for  the  purposes  to  which  it  is  actually  ap- 


edited  by  7%(nna*  Birch,  M.A.,  and  published  in  London  in  1787,  is  con- 
tained a  "  Dissertation  on  Cubits,"  by  SiriMO^  Newton,  originally  written 
in  Latin,  in  which  are  given  the  results  of  his  investigations  as  to  the 
length  of  ancient  cubits,  as  follows : 

Brltiih  feet  Inches^ 

Cnblt  of  Memptdi,  (from  exterior  of  Great  Pyramid) 1'78S  S0*784 

*'         (from  Klnff«e  Chamber  in    *'       ) 1110  SOtB» 

••  •*  (fromOaUerj  "     "       ) •  l-HT  «0-eO4 

CaMt  of  Babylon verynearly    S-OOO  84-000 

Royal  Onbit  of  Persia 1TB68  8M96a 

Sacred  Cubit  of  Moses,  not  greater  than 9-arBS  SIMOT 

'*  "  notleasthan 10005  94-7208 

'*  '*  probable  ralne 9-0689  947658 

Cnbit  of  the  Bomana 1-4506  17*4000 

Cnbit  of  the  Greeks probably    1-6100  18*1808 

Present  Cnblt  of  Egypt,  (A.  D.  1787) 1*6840  81*8880 

The  Dissertation,  from  which  these  numbers  are  taken,  has  been  re^ 
printed  by  Captain  G.  Piaezi  Smyth,  in  the  second  volume  of  his  ''  Life, 
and  Work  at  the  Great  Pyramid."    Edinburgh,  1867. 

*  Mr.  Adams,  in  his  report,  quoted  farther  on,  says,  that  the  yard  is  a 
measure  of  Saxon  origin,  derived  from  the  circumference  or  girth  of  the 
body.  (Saxon,  gyrdan,  to  inclose  or  surround.)  So  derived,  it  belongs  to 
a  period  in  the  history  of  civilisation  later  than  that  in  which  men  used 
the  person  itself,  or  a  portion  of  it,  directly,  as  a  measuring  instrument. 
But,  however  derived,  the  most  convenient  mode  of  finding  the  length 
of  the  yard,  in  the  absence  of  an  artificial  measure,  and,  therefore,  for 
vnng  it  in  the  measurement  of  light  and  flexible  articles,  would  soon  be 
found  to  be  by  reference  to  the  arm. 
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plied,  we  find  so  mucli  Buperior  in  oonyenlence  to  the  foot,  and  which 
seems  to  have  been  thus  restricted  onlj  by  the  accidents  of  its  origin,  or 
the  earl  J  mode  of  its  ose,  failed  to  become  the  ordinary  measuring  nnit, 
to  the  great  disadvantage. of  all  snbsequent  time.  The  yard  is  superior 
to  the  foot  for  the  pnrposes  of  practical  mensuration,  in  the  respect 
that  while  it  is  small  enough  to  be  conceived  in  its  whole  magni- 
tude by  the  humblest  capacity,  and  short  enough  to  be  conveniently  car- 
ried in  the  form  of  a  rule  in  the  hand,  it  permits  considerable  dimensions 
to  be  expressed  in  numbers  which  the  mind  still  easily  grasps,  while  the 
same  dimensions,  expressed  in  feet,  transcend  the  numerical  limits  within 
which  clear  conceptiens  are  possible.  As  evidence  of  the  truth  of  this 
assertion,  we  have  only  to  appeal  to  experience.  Let  any  one  endeavor  to 
conceive  to  himself  any  considerable  number  of  feet  of  silk  stufEs,  or  of 
carpeting — as,  for  instance,  eighty-eeten  — and  he  will  scarcely  be  able  to 
form  a  definite  idea  of  this  quantity  until  after  reducing  it  to  the  simpler 
form  of  twenty-nine  yards.  An  equal  advantage  would  be  found  in  the 
application  of  the  same  unit  to  the  dimensions  of  buildings,  of  city  lots, 
and  all  other  objects  requiring  many  repetitions  of  the  unit,  were  it  not 
that  lon^  habit  has  in  such  cases  reduced  considerably  the  mental  effort 
which  the  use  of  the  smaller  unit  exacts. 

As  it  respects  dimensions  less  than  the  yard,  they  are  now  in  fact  ea^ly 
provided  for  by  means  of  binary  subdivisions  of  this  unit ;  and  ther 
might  be  provided  for  quite  as  satisfactorily  by  means  of  a  decimal  sab- 
division.  But  as  the  yard  is  In  practice  restricted  to  a  narrow  range  of 
application,  small  measurements  are  commonly  made  at  present  in  duo* 
decimal  divisions  of  the  foot,  and  binary  sub-divisions  of  the  inch.  It  is 
commonly  asserted,  and  that  in  a  manner  so  dogmatic  as  to  imply  that 
the  proposition  admits  of  no  argument,  that  the  duodecimal  and  biotrr 
subdivisions  of  measure  and  weight  are  necessarily  and  in  their  own  na- 
ture preferable  to  any  other.  However  this  might  be,  in  case  we  had  a 
duodecimal  or  binary  system  of  arithemetical  numeration,  under  the  cir- 
cumstances actually  existing  it  cannot  be  admitted  without  many  reserva- 
tions. For  it  is  a  fact  that,  for  many  purposes,  the  division  of  the  foot 
into  inches,  and  of  the  inch  into  halves,  quarters,  eighths  and  sixteenths, 
is  so  positive  a  disadvantage  that  it  is  actually  in  such  cases  habitually 
discarded  in  favor  of  a  decimal  division,  which  the  system  does  not  pro- 
vide. The  carpenter  and  joiner  continue,  it  is  true,  to  use  the  duodecimal 
and  binary  system  in  all  its  details.  But  the  draftsman,  the  machinist, 
and  the  mechanical  engineer,  while  they  employ  the  foot  and  the  inch, 
discard  the  binary  subdivision  of  the  inch,  and  substitute  the  decimal. 
The  civil  engineer,  again,  in  his  geodetic  work,  discards  the  inch,  and 
begins  his  decimal  subdivision  directly  with  the  fundamental  unit,  the 
foot  itself.  Finally,  the  land  surveyor,  though  he  employes  a  multiple 
unit,  or  chain,  having  the  absurd  relation  to  the  standard  of  sixty-six  to 
one,  yet  subdivides  again  his  unit  decimally,  making  his  smallest  division, 
a  link,  sixty-six  hundredths  of  a  foot,  or  seven  inches  and  ninety -two 
hundreths  of  an  inch. 
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Next  above  the  yard,  inordinary  linear  measnrement,  we  have  the  rod, 
made  ap  of  five  and  a  half  yards,  or  sixteeo  and  a  half  feet.  Or,  to  avoid 
fractional  expressions,  we  may  say  that  two  rods  are  equal  to  eleven 
yards,  or  to  thirty  three  feet.  A  more  inconvenient  relation,  in  the  use 
of  numbers  so  moderate,  it  would  baffle-  the  ingenuity  of  man  to  devise. 
Above  the  rod  we  have  the  furlong,  a  useless  deoomination,  since  it  is 
never  used.  Above  the  furlong  we  have  the  mile,  the  ordinary  unit  of 
itinerary  measurement ;  and  above  the  mile  the  league,  a  denomination 
u'lijch  in  some  countries  has  also  passed  out  of  use.  We  have,  then,  a 
series  of  denominations  of  linear  measurement,  bearing  to  each  other  the 
successive  ratios  expressed  by  the  following  numbers,  viz.  : 

12.  8,  5i,  40,  8,  3  ;  so  that,  1  league  —  8  miles—  24  furlongs  —  960  rods 
—  5,280  yards  —  15,840  feet  —  190,080  inches. 

This  system,  therefore,  which  is  bad  in  its  basis,  is  greatly  worse  in  it8 
denominational  relations.  If  it  had  been  contrived  with  the  explicit  and 
perverse  design  to  cut  off  all  connection  in  conception  b'  tween  the 
bigher  denominations  and  the  lower,  and  to  heap  up  labor  for  the  sake 
of  Ialx)r  upon  the  hands  of  those  who  use  it,  it  could  not  have  been  more 
succeRsful. 

Tbat  which  is  true  in  this  system  of  measnres  of  linear  dimensions,.  iH 
equally  true  of  the  measureti  of  surface,  of  solidity  and  capacity  which  it 
provides  ;  but  after  what  has  preceded,  it  will  hardly  be  necessary  to  fol- 
low these  out  through  all  the  inconsistencies  of  their  details.  For  meas- 
ures of  surface  we  have  the  square  inch,  much  used  in  mechanics 
and  physics  and  dynamical  engineering  ;  the  square  foot  applied  to  lum- 
ber, to  city  lots,  to  rolled  metals,  &c.  ;  the  square  of  carpentry,  containing 
one  hundred  square  feet,  employed  for  wainscoting,  roofing  and  flooring  ; 
the  square  yard,  by  which  house-painters,  plasterers  and  paviors  calcu 
late  their  work  ;  the  square  rod ;  the  square  chain,  containing  sixteen 
square  rods  ;  the  rood,  containing  forty  square  rods  ;  and  the  acre,  con- 
taining one  hcmdred  and  sixty  square  rods,  or  four  roods,  or  ten  chains — 
all  of  which  anomalous  and  arbitrary  denominations  are  intended  for  the 
measurement  of  land.  And,  finally,  we  have  the  square  mile,  containing 
six  hundred  and  forty  acres,  which  is  used  in  staling  the  areas  of  town- 
ships and  larger  territories.  The  ratios  which  connect  these  several  de- 
nominations are  the  following.  It  is  sufliicient  to  present  them.  They 
need  no  comment. 

144       9        80ij^      ^}4       640 

For  xaeasuree  of  solidity  we  have  the  cubes  of  the  inch,  foot,  yard  and 
rod,  with  the  following  relations  : 

1728  27  1661, 

with  a  special  provision  for  the  case  of  fire- wood,  of  which  the  unit  is  a 
cord,  consisting  of  one  hundred  and  twenty-eight  cubic  feet. 

The  ordinary  measures  of  capacity  in  the  United  States  are  not  con- 
aected  with  the  measures  of  solidity  by  any  simple  relation.    There  are 
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two  of  these  measaree— one  for  liquid  and  the  other  for  dry  captcitj. 
Their  origin,  history,  and  the  reason  of  their  differences  have  been  very 
learnedlj  made  out  bj  Mr.  John  Quiney  Adams,  in  his  well  known  report 
of  1821,  on  weights  and  measures,  made  in  the  House  of  Representatives 
of  the  United  States  ;  but  these  matters,  however  interesting,  are  hardly 
enough  so  to  compensate  for  the  anomalous  condition  of  things  to  which 
thej  have  led.  ^  According  to  Mr.  Adams,  the  liquid  or  wine  gallon  was 
designed  to  contain  exactly  eight  pounds  of  the  wine  of  Gascony,  eucli 
as  is  now  known  by  the  names  of  Claret  and  Bordeaux — these  poands 
being  pounds  of  fifteen  of  the  ounces  whereof  the  tower  pound  of  the 
reign  of  Henry  III.  contained  twelve — such  tower  pound  being  the  equiv- 
alent in  weight  of  two  hundred  and  forty  of  the  silver  pennies  of  the 
same  king. 

The  dry  measure,  or  wheat  gallon,  was  designed  to  contain  the  same 
number  of  simiiarily  determined  pounds  of  wheat.  Mr.  Adams  inforaia 
us,  further,  that  the  specific  of  prravity  of  the  wine  named  was  taken  at 
00935,  (temperature  not  stated,)  and  its  weight  per  cubic  inch  at  twa 
hundred  and  fifty  grains  ;  and  that  the  ratio  of  the  specific  gravities  of 
wheat  and  wine  was  as  143  to  175.  The  pennyweight  was  held  to  be 
equivalent  to  twenty-two  and  a  half  grains..  From  all  which,  we  calcu- 
late that  the  liquid  gallon  contained  two  hundred  and  sixteen  cubic 
inches,  and  the  wheat  or  dry  gallon  264'34  cubic  inches  ;  or  the  bushel  of 
eight  gallons,  2114*68  cubic  inches,  which  is  considerably  below  the  value 
of  the  Winchester  bushel  of  Henry  VII.  (2146  cubic  inches)  ;  or  the  Win* 
Chester  bushel  as  prescribed  by  the  later  act  of  William  III.,  now  the 
bushel  of  the  United  States,  (2150*42  cubic  inches;)  or  the  imperial 
bushel,  established  in  Great  Britain  in  1824,  (221819  cubic  inches.)  Mr. 
Adams  has  shown,  by  a  patient  and  laborious  study  of  the  confused  and 
contradictory  legislation  of  successive  centuries,  how  the  wine  gallon  of 
Henry  III.  became  successively  equal  to  217*6  cubic  inches,  219*43  cubic 
inches,  224  cubic  inches,  and  finally,  as  at  present,  231  cubic  inches  ;  while 
the  bushel,  by  dry  measure,  became  at  length  the  Winchester  bushel  of 
2150*42  cubic  inches — ^losing  thus,  altogether,  the  previously  existing  pro- 
portionality of  175  to  143,  which  would  have  required  a  bushel  of  not 
less  than  2261*54  cubic  inches. 

It  appears  to  be  a  favorite  idea  of  Mr.  Adams,  that  there  ought  to  be 
two  different  units  of  capacity,  bearing  to  each  other  the  same  relation  as 
to  volume  which  the  average  specific  gravity  of  liquids  sold  by  measure 
bears  to  that  of  corn  and  other  seeds  sold  also  by  measure ;  so  that  dis- 
similar volumes  of  these  different  articles  having  the  same  name,  may 
have  also  the  same  weight.  This  he  call  a  uniformity  of  proportion,  in 
contradistinction  to  the  relation  of  equality,  whiok  he  calls  a  uniformity 
of  identity.  But  it  is  evident  without  argument,  that  this  uniformitv  of 
proportion  can  not  be  by  any  means  a  untfarmity  of  exabtness  except  upon 
the  condition  that  there  shall  be  as  many  units  of  capacity  as  there  are 
varying  specific  gravities  to  be  dealt  with.  Mh  Adams  makes  it  a  re- 
proach to  the  go  Vermont  of  France,  that,  while  professing  to  create 
everywhere  a  uniformity  of  identity,  it  still  prescribed,  by  an  ordinance 
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approved  on  the  6tli  of  December,  1808,  by  the  Minister  of  the  Interior. 
-"  that  the  sale  of  oil  in  Paris,  bj  retail,  shall  be  by  weight,  in  measares 
eoDtaining  five  hectogrammes,  one  doable  hectogramme,  one  hecto- 
gramme, &C.  And,"  he  continues,  "  these  measares,  being  cylinders  of 
tin,  are  stamped  with  Initial  letters,  indicating  that  one  is  for  sweet  oil, 
and  the  other  for  lamp  oil.  So  that  here  Kre  two  measares,  of  capacity 
altogether  incongruoas  to  the  new  system,  each  differing  in  cnbic  dimen- 
sions from  the  other,  though  to  measure  the  single  article  of  oil,  and  both 
differing  from  the  litre.  They  attach  themseWefi  in  and  to  the  new  sys- 
tem by  foeighi,  but  abandon  entirely  its  pretensions  to  unity  of  measare^ 
and  fall  at  once  into  the  old  principle  of  adapting  the  measure  to  the 
weight." 

If  the  French  goyemment  had  here  been  proposing  to  sell  by  measare, 
and  not  by  weight,  the  reproach  would  be  just.  Bat  what  shall  we  say 
of  a  system  which,  though  avowedly  founded  on  the  principle  of  "  iden- 
tity of  proportion  "—of  a  system,  that  is  to  say,  which  declares  that  its 
measares,  identical  in  name  but  not  in  volame,  are  identical  also  in 
weight— 4oe8  yet  not  provide  two  measures  of  capacity— one  for  sweet 
oil,  and  the  other  for  lamp  oil  ? 

Oar  measures  of  capacity  could  not  be  more  unhappily  adjusted  than 
they  are.  Their  single  merit  is  that,  bad  as  they  are,  they  are  fixed  and 
definite,  and  that,  by  long  use,  we  have  made  them  familiar. 

Our  system  of  weights  is  connected  with  our  measures  of  capacity  and 
solidity,  by  the  very  inconvenient  relation  that  a  cubic  inch  of  distilled 
water,  at  the  temperature  of  62"*  Fahrenheit,  the  barometer  being  at  80 
inches  of  mercury,  weighs  252*458  grains,  which,  at  437*5  grains  to  the 
oanoe,  avoirdupois,  is  equivalent  to  997.187  ounces  to  the  cubic  foot.* 

The  pound,  avoirdupois,  of  7,000  grains  is  the  unit  weight  of  com- 
merce ;  but  there  is  another  pound,  called  the  Troy  pound,  of  5,760  grains, 
which  is  used  for  the  precious  metals,  and  also,  but  with  a  diff'erent  name 
and  mode  of  subdivision,  for  drugs  and  medicines.  The  commercial 
pound  is  subdivided  into  sixteen  ounces,  the  ounce  into  sixteen  drams. 
Its  multiples  are  the  quarter  —  25  or  28  pounds ;  the  hundred- weight 
— 100  or  112  pounds  ;  and  the  ton  —  2,000  or  2,240  pounds.      • 

The  Troy  pound  is  divided  into  twelve  ounces ;  the  ounce  Into  twenty 
pennyweights ;  and  the  pennyweight  into  twenty-four  grains. 

The  apothecaries'  pound  is  divided  into  twelve  ounces  ;  the  ounce  into 
eight  drachms ;  the  drachm  into  three  scruples  ;  and  the  scruple  into 
twenty  grains. 

Of  these  divisions,  the  avoirdapois  is  the  beet,  although  there  is 
nothing  to  be  said  in  defense  of  what  is  called  the  long  hundred-weight 
of  112  pounds,  or  the  long  ton  of  2,240  pounds  ;  and  these  denominations 
are  gradually  going  into  disuse.    The  pound  is  a  convenient  unit,  nearly 

*  It  is  commonly  said  that  a  cubit  foot  of  water  weighs  1,000  ounces, 
or  62*5  pounds  avoirdupois ;  and  this  is  sufficiently  near  the  truth  for 
rough  calculations  ;  but  when  accuracy  is  necessary,  the  inconvenience 
of  the  actual  relation  between  weight  and  capacity  increases  very  greatly 
the  labor  of  calculations. 
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equivalent  to  half  a  kilogramme.  Weights  below  the  poand  are  asnallf 
stated  in  fractions,  as  one-half  ponnd,  one-quarter  pound,  &c.,  where  that 
is  practicable :  and  drams  are  rarely  mentioned.  The  diyisons  of  tb» 
Troy  and  apothecaries'  weights  are  arbitrary  in  the  extreme.  In  the  mint 
of  the  United  States,  the  8ul)di7ision8  of  the  Troy  pound  helow  the  ounce 
are  disused  entirely ;  and  in  ihe  standards  prepared  at  the  Bareaa  of 
Weights  and  Measures  at  Washington,  for  delivery  to  the  goyemments 
of  the  states  of  the  Union,  the  ounce  is  subdivided  decimally  to  the  ten- 
thousandth  part ;  no  pennyweight  or  grain  weights  being  furnished. 

Of  weights,  as  of  measures,  it  is  claimed  that  there  are  important  ad- 
yaotages  secured  by  forming  denominations  lower  than  the  unit  on  the 
principle  of  binary  or  duodecimal  subdivision.  But  these  advantages,  if 
they  exist,  belong,  it  is  obvious,  only  to  retail  dealings.  For  large  or  for 
numerous  transactions,  subdivisions  of  the  unit  in  any  ratios  other  than 
the  decimal,  occasion  only  inconvenience,  by  increasing  the  labor  of  com- 
putation. The  question  whether,  in  small  dealings,  which  are,  in  gen- 
eral affairs,  of  purchase  and  sale,  one  law  of  sabdivision  is  better  than 
another,  depends  quite  as  much  upon  the  accordance  or  discordance  of  this 
law  with  that  governing  the  denominations  of  money,  as  upon  anything 
else.  If  a  pound  of  a  given  article  cost  twenty-five  cents,  as  many  pounds  of 
many  articles  do,  it  is  much  more  advantageous  to  divide  this  pound  into 
fifths  and  tenths  than  into  halves  and  fourths  and  eighths.  It  is  here 
that  identity  of  law  becomes  a  "  uniformity  of  proportion,*'  which  is 
truly  valuable  ;  and  here  that  the  advantage  of  binary  division,  of  which 
we  hear  so  much  become  positive  disadvantages. 

But  the  use  of  the  .decimal  subdivision  of  weights  for  purposes  of  com- 
putation, in  respect  to  which  its  power  as  a  labor-saving  contrivance  is  in* 
calculable,  by  no  means  excludes,  as  it  is  commonly  assumed  to  exclude, 
the.  use  of  the  binary  subdivision,  whenever  it  may  be  found  advan- 
tageous to  employ  it,  for  the  practical  purposes  of  life.  That  the  t«^o  go 
along  together  very  well,  is  evidenced  in  the  example  of  our  own  Federal 
currency,  and  in  the  money  of  the  French  nation.  Though  it  is  law  that 
ten  mills  shall  make  a  cent,  and  ten  cents  shall  make  a  dime,  and  ten 
dimes  shall  make  a  dollar,  we  find  ourselves  under  no  moral  or  legal  in- 
ability to  UBo  a  quarter  or  a  half  dollar,  if  we  please.  There  are,  among 
those  who  argue  against  the  decimal  system  of  weights,  some  persons 
who  apparently  hold  that  the  people  who  shall  adopt  such  a  system  will 
be  thereby  and  thenceforth  debarred  from  the  right  to  divide  anything  iiy 
two,  or  by  four,  or  by  eight,  or  by  any  other  number  but  ten,  forever  more. 
Undoubtedly  this  is  all  nonsense.  When  there  is  any  practical  advanta<rf^ 
to  be  gained  by  the  use  of  binary  subdivision  in  small  transaction.^,  such 
subdivision  will  undoubtedly  be  employed,  even  by  those  who  adopt  the 
metric  weights ;  and  this  without  interfering  with  the  decimal  division, 
but  by  simply  for  such  cases  superadding  the  other  to  it.  It  is  within  the 
memory  of  many  now  living,  that  we  had  once  not  only  the  half  dollar 
and  the  quarter  dollar,  but  the  eighth  and  the  sixteenth  of  a  dollar  also, 
visibly  represented  in  legal  tender  coins.  Our  current  silver  coinage  was 
then  chiefly  provided  for  us  by  the  Spanish  mint.    We  have  chosen  tt> 
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drive  out  the  lesser  fractional  ooins  formed  by  binary  sabditisioD,  and  to 
perpetuate  the  greater  by  coining  them  ourselves  ;  bat  the  fact  that  all 
of  tiiem  existed  for  forty  years  or  more  after  the  creation  of  the  Federal 
currency,  and  that  some  of  them  still  exist  without  disturbing  the  sys- 
tem, shows  that  the  binary  and  decimal  divisions  can  go  along  together, 
and  be  carried  very  far,  side  by  side,  without  serious  inconvenience,  when 
there  is  any  important  object  to  be  gained  by  maintaining  both.  It  is 
true  that  the  eighth  and  the  sixteenth  of  a  dollar  give  us  fractions  of  our 
smallest  coin,  the  cent.  But  we  might  have  coined  half  cents  and  quarter 
cents,  as  for  a  time  we  did  the  former  ;  and  the  quarter  cent  would  not 
have  been  as  small  as  the  French  centime.  The  truth  is,  that  these  small 
Spanish  coins  were  driven  out,  because  the  dime  and  the  half  dime,  which 
are  conformed  to  the  decimal  division,  approach  them  so  nearly  in  value 
as  to  make  them  useless.  Otherwise,  like  the  half  dollar  and  quarter 
dollar,  they  might  have  been  retained  without,  nevertheless,  preventing 
the  statement  of  all  values  and  the  performance  of  all  computations  from 
being  made  in  denominations  of  Federal  money. 

It  is  not  forgotten  that  the  small  Spanish  coins  here  spoken  of,  bore 
definite  relations  to  some  of  the  several  "currencies  "prevailing  in  the 
American  States  before  the  Revolution,  and  perpetuated,  for  a  greater  or 
less  length  of  time,  in  some  of  them  after  that  epoch.  Thus,  the  eighth 
of  a  dollar  was  **  nine  pence  "  in  New  England,  and  a  "  shilling  "  in  New 
York.  The  simplicity  of  some  of  these  relations,  especially  of  tliat  last 
mentioned,  had  a  tendency  to  protect  the  use  of  the  old  colonial  monf^y  of 
account ;  but  everywhere,  except  in  New  York  and  North  Carolina,  and 
to  a  great  extent  in  those  States  also,  Federal  money  has  been  habitually 
employed  in  book-reckoning  long  before  the  circulation  of  the  small  and 
worn-out  coins  of  Spain  had  been  finally  prohibited.* 


*  A  striking  illustration  of  the  extent  to  which  the  judgments  of  even 
the  most  intelligent  men  may  be  biased  by  education  and  habit,  is  fur- 
nished in  the  following  passage,  extracted  from  the  able  report  of  Mr. 
Adams,  which  has  been  repeatedly  referred  to  in  the  text  foregoing  : 

"  The  divisions  of  the  Spanish  dollar,  as  a  coin,  are  not  only  into  tenths, 
but  into  halves,  quarters,  fifths,  eighths,  sixteenths  and  twentieths.  We 
have  the  halves,  quarters  and  twentieths,  and  might  have  the  fifths  ;  but 
the  eighth  makes  the  fraction  of  the  cent,  and  the  bixteenth  even  a  frac- 
tion of  a  mill.  These  eighths  and  sixteenths  form  a  very  considerable 
proportion  of  our  metallic  currency  ;  and  although  the  eighth,  dividing 
the  cent  only  into  halves,  adapts  itself  without  inconvenience  to  the  sys- 
tem, the  fraction  of  the  sixteenth  is  not  so  tractable  ;  and  in  its  circula. 
tion,  as  small  change,  it  passes  for  six  cents,  though  its  value  is  six  cents 
and  a  quarter,  and  there  is  a  loss  by  its  circulation  of  four  per  cent,  be- 
tween the  Ijnyer  and  seller.  For  aU  the  transactions  of  retail  trade,  the 
eighth  and  the  sixteetUh  of  a  doUar  are  among  the  most  useful  of  our 
coins;  and  although  toe  have  never  coined  them  ourselves,  we  ihould  have 
felt  the  want  of  t/iem  if  they  had  not  been  supplied  to  us  from  the  coinage 
of  Spain." 

And  yet,  since  this  paragraph  was  written,  a  whole  generation  has 
grown  up  who  know  nothing  about  the  eighth  and  sixteenth  of  a  dollar  as 
ooins;  and  who  are  so  far  from  "  feeling  a  want  of  them,"  that  they  would 
feel  their  re-introduction,  if  it  were  attempted,  to  be  a  positive  nuisance. 
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It  thus  appears,  from  an  examination  in  aU  its  details  of  the  system  of 
.weights  and  measures  actually  in  use  in  Great  Britain  and  the  United 
•States,  that  this  system  is  one  which  can  only  be  defended  on  a  single 
ground — the  ground  that  it  actually  exists.  Were  it  not  that  it  occupies 
this  position  of  advantage, — were  the  question,  in  other  words,  now  for 
the  first  time  presented  to  the  statesmen  of  these  two  great  and  enlight- 
ened nations, — what  system  of  weights  and  measures,  in  the  absence  of 
any  already  established,  ought  to  be  adopted,  it  may  be  safely  said  that 
the  existing  system  would  have  no  chance  whatever  of  acceptance,  either 
as  it  respects  its  basis,  or  bases,  or  as  it  respects  the  details  of  its  denom- 
inational relations.  To  supplant  an  established  system  is,  however,  a 
measure  of  such  gravity,  that  it  should  never,  and  will  never,  be  lightly 
attempted.  It  would  not  be  worth  while  to  recommend  to  the  American 
or  to  the  British  people  to  adopt  a  new  unit  of  length,  for  instance,  for  an 
.object  less  important  than  that  of  bringing  into  harmony  all  the  discord- 
ant systems  at  present  prevailing  throughout  the  civilized  world.  But  it 
would  be  worth  while  to  recommend  to  them,  without  reference  to  any 
such  grand  and  far-reaching  design,  to  effect  those  important  improve- 
ments within  their  own  system  itself,  which,  without  changing  its  f nnd- 
jimental  units,  might  be  attained,  by  substituting  for  the  present  anom- 
alous multiples  and  subdivisions  of  the  units,  others  determined  on  some 
principle  truly  scientific,  and  preferably  to  all  others,  the  decimal. 

But  the  prospect  of  being  able  to  unite  all  civilized  nations  in  the 
adoption  of  one  common  system  of  weights  and  measures  and  coins,  is 
one  of  BuflOlcient  importance  to  justify  a  change  much  more  sweeping 
than  this.  And  for  the  achievement  of  a  result  so  grand  and  so  desirable, 
nothing  more  is  necessary  at  the  present  time  than  the  acceptance,  by 
English  speaking  nations,  and  by  the  Empire  of  Russia,  of  the  metric 
system,  introduced  into  France  near  the  close  of  the  last  century,  and 
since  adopted  by  the  populations  of  half  of  Europe,  of  a  large  part  of 
South  America,  and  of  Mexico. 

Tlie  European  States*  which  have  adopted  the  system  are  France,  Hol- 
land, Belgium,  Spain,  Portugal,  Italy,  Greece,  and  the  North  German 
Confederation.  This  last  important  adhesion  to  the  system  took  place  by 
a  law  of  the  Reichstag,  promulgated  by  King  William,  of  Prussia,  in 
the  name  of  the  Confederation,  on  the  17th  of  August,  1868,  which  law  is 
to  take  full  effect  on  the  first  day  of  January,  1872.  Since  the  date  of  this 
promulgation,  the  Confederation  has  given  way  to  the  Empire;  so  that 
it  can  hardly  be  doubted  that,  when  the  date  specified  in  the  law  shall 
have  arrived.  Southern  Germany  as  well  as  Northern  will  come  under  its 
(Operation.  Out  of  a  total  population  in  Europe  of,  approximately,  two 
hundred  and  sixty  millions,  about  one  hundred  and  thirty-five  millions 
have  accepted  the  metric  system ;  and,  after  the  first  day  of  January  next 
.ensuing,  this  will  be  the  only  system  of  weights  and  measures  allowed 


*  Report  of  Profeswr  De  Jacobi  to  ths  IntemaHanal  Conference  on 
Weights  and  Measures  of  Paris,  1867 ;  Peigni,  Conversion  des  Me$ureB, 
^onnaies  et  Poids,  Paris,  1867. 
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amons^  them  bj  Iaw.  Certain  other  Statee  have  adopted  some  f eatarea 
of  the  metric  syBtem,  especially  the  law  of  decimal  multiplication  and 
divisioiL  This  is  true  of  Switierland,*  which  has  assumed,  for  the  unit 
of  length,  thirty  centimetres,  and  for  the  unit  of  weight,  five  hundred 
grammes  (half  the  BVench  kilogramme.)  Besides  the  decimal  multiples 
and  snbmultiples  of  weight,  Switaerland  continues  to  allow  the  use  of 
the  old  divisions  still. 

Sv^eden  f  has  adopted  the  decimal  scale,  without  adopting  metrical 
uoits  of  length  or  of  weight.  Her  unit  of  length  is  the  foot  —  M.  0*297, 
(the  English  foot  being  M.  0*8045,)  and  her  unit  of  weight  —  K.  0*42  (the 
EngWah  pound  being  —  K.  0*4536). 

Denmark,!  like  Switzerland,  has  taken  the  half  kilogramme  for  the 
unit  of  weight,  and  also  the  decimal  scale.  But  for  her  unit  of  length  the 
adheres  to  the  foot,  which  with  her  has  the  value  of  M.  0*8189. 

Attstria,§  since  1858,  has  employed  in  her  custom-houses  a  pound  equal 
to  half  a  kilogramme,  with  decimal  subdivisions. 

^fore  the  decisive  action  of  the  North  German  Parliament,  mentioned 
above,  several  of  the  German  States  had  taken  some  steps  toward  the 
introduction  of  the  metric  system.  This  was  true  in  Prussia,  in  the 
Grand  Duchj  of  Baden,  in  Hesse,  in  Wurtemberg,  and  in  Bavaria  ;  all 
of  which  had  adopted  the  decimal  scale,  and  also  units  of  length  and 
weight  having  simple  and  definite  relations  to  those  of  France. 

In  Great  Britain,  since  1864,  and  in  the  United  States,^  since  1866,  the 
use  of  the  weights  and  measures  of  the  metric  system  has  been  made 
legal  but  not  compulsory.  The  law  of  the  Congress  of  the  United  States 
of  1866,  provided  that  standards  of  weight  and  measure,  conformed  to 
the  metric  system,  should  be  prepared  at  the  Bureau  of  Weights  and  Meas- 
ures in  Washington,  and  furnished  to  the  executive  authorities  of  all  the 
States  of  the  Union  ;  also,  that  metric  weights  and  balances  should  be  em- 
ployed  in  all  the  post-offices,  for  weighing  letters,  and  that  the  letter 
weight  corresponding  to  a  single  postage  rate  should  be  fifteen  grammes, 
instead  of  half  an  ounce,  as  had  been  before  provided.| 


*  De  JciedbCs  Bepori,  above  dUd,    t  Idem, 

Ildem,  §  Idem. 

The  provisions  of  this  act  which  relate  to  letter  weight  were,  by  an 
onezampled  blunder  in  legislation,  or  a  singularly  perverse  ingenuity  in 
the  interpretation  of  law,  rendered  almost  immediately  nugatory.  An- 
other act  was  at  the  same  time  pending  before  Congress,  of  which  the 
design  was  to  regulate  international  postage ;  and  as  the  previous  legis- 
lation of  the  United  States  had  made  half  an  ounce  avoirdupois  the  lim- 
iting weight  for  a  single  postage  rate,  this  act  provided,  or  designed  to 
provide,  that  in  the  adjustment  of  rates  with  foreign  nations,  "half  an 
ounce  avoirdupois  should  be  held,  and  taken,  for  postal  purposes,  to  be 
the  equivalent  of  fifteen  grammes  of  metric  weight."  It  was  intended 
that  this  act  should  be  pressed  to  its  passage  before  the  ether ;  but,  by 
some  mismanagement,  the  order  became  inverted,  and  it  was  not  passed 
until  the  following  dav.  The  poet-office  department  of  the  United  States 
has  therefore  felt  authorised  to  apply  the  provision  just  cited  to  the  in- 
terpretation of  the  act  of  the  preceding  day.  Congress  is  thus  made  to 
stultify  itself  by  enacting,  first,  that  the  limiting  letter  weight  for  a  sin- 
21 
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In  Sontb  America,  the  metric  sjstem  has  been  adopted  hy  Brazil,*  (to 
take  full  effect  in  1878J  in  the  Argentine  Bepab1ic,f  in  Urniraay,!  ^ 
Chili,g  and  in  New  Granada  ;|  and  in  Mexico,  in  North  America. 

It  thas  appears  that  the  metric  sTstem  of  weights  and  measures  is  the 
system  established  by  law  for  about  one  handred  and  sixty  milllonB  of 
the  inhabitants  of  the  civilized  world ;  among  all  of  whom  this  system  is 
the  only  one  tolerated.  It  appears  farther,  that  this  system  is  made  l^g&l, 
though  not  compalsory,  among  aboat  seventy  millions  more,  (the  people 
of  the  United  States  and  of  the  British  Islands :)  or,  if  the  dependencies 
of  Great  Britain  in  all  parts  of  the  world  be  included,  among  nearly  two 
hundred  and  fifty  millions  more.  The  system,  moreover,  has  been  grad- 
ually gaining  favor  everywhere :  and  of  all  the  great  powers  which  make 
up  the  Christian  world,  there  is  but  one,  viz.,  Russia,  which  has  not,  in  some 
form  or  other,  manifested  approval  of  its  principles.  There  is  reason, 
moreover,  to  believe  that  this  great  power  will  not  continue  long  to  main- 
tain so  exceptional  an  attitude.  In  no  country  of  Europe  are  the  en- 
lightened devotees  of  science  more  actively  alive  to  the  importance, of 
this  great  practical  reform  than  in  Russia,  nor  is  there  any  in  which  such 
men  are  more  ardently  zealous  in  their  advocacy  of  the  measure,  or  more 
hopeful  in  their  anticipations  of  its  early  success.  There  are  statesmen 
too,  in  that  great  empire,  who  are  fully  capable  of  appreciating  all  the 
magnitude  of  the  benefits  which  must  flow  from  the  adoption  of  a  meas- 
ure so  pregnant  with  good,  as  well  as  all  the  difficulties  which  must  at- 
tend its  execution,  and  the  embarrassments  which  must  accompany  the 
period  of  transition  ;  and  to  their  wisdom  and  their  sagacity  we  maj  look 
with  confidence  for  a  satisfactory,  though  it  may  be  a  deliberate,  solution 
of  the  weighty  problem  which  the  change,  now,  as  is  manifest  ultimately 
inevitable,  presents. 

To  this  view  of  the  present  state  of  the  question,  considered  as  a  polit- 
ical or  a  practical  question,  it  may  be  added  that  the  suffirage'of  the  great 
body  of  men  of  science,  everywhere,  has  long  since  been  given  in  favor 
of  the  metric  system  of  weights  and  measures.  Representative  bodies  of 
this  class  of  men,  of  the  highest  character,  and  in  countries  where  the 
system  has  as  yet  not  come  into  use,  have  given  public  and  emphatic  ex- 
pression to  their  favorable  j  udgment  of  its  merits.  The  National  Academy 
of  Sciences  of  the  United  States,  the  American  Association  for  the  Ad- 
vancement of  Science,  the  British  Association  for  the  Advancement  of 
Science,  the  Royal  Society  of  London,  the  Imperial  Academy  of  Sciences 
of  St.  Petersburgh,  and  many  others  of  those  organized  bodies  which  are 
recognized  as  constituting  the  highest  scientific  authorities  of  the  coun- 

gle  postage  rate  shall  no  longer  be  half  an  ounce,  but  fifteen  gramme^ : 
and  secondly,  that  fifteen  grammes,  metric  weight,  shall  be  only  lialf  au 
ounce  avoid  upois  ;  in  other  words,  that  the  postal  laws  sliail  be  cUauged 
in  an  important  particular,  with  the  proviso  that  they  shall  not  be 
changed  at  all. 

*  Jacdbi.  t  PeiffnS,  above  ciUd. 

tJdem.    Metric  system  in  use  in  Uruguay,  but  not  exclusiyely. 

g  Jacobi.  I  Idem, 
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tries  to  which  they  respectiyely  belong,  are  among  those  which  have  thus 
declared  themselveB.  No  account  is  here  taken  of  the  similar  associa- 
tioDB  of  France,  Bel gimn,  Germany,  the  Netherlands,  and  Italy,  countries 
by  which  the  system  has  been  already  adopted,  since  they  may  be  counted 
in,  of  course. 

By  many  of  these  associations  (or  by  all  of  them)  it  is  recommended 
or  required  that,  in  the  scientific  papers  presented  by  their  members,  or 
printed  in  their  transactions,  weights  and  measures  shall  be  stated  in 
terms  of  the  metric  system ;  and  with  individual  writers  for  the  scientific 
journals  of  Great  Britain.  Austria,  Switzerland,  Russia,  Sweden,  Den- 
mark, and  the  United  States,  (countries,  all  of  them,  in  which  the  metric 
system  does  not  prevail,)  it  is  becoming  every  day  a  more  general  usage 
to  employ  no  other.  In  this  respect,  the  scientific  world  is  so  rapidly 
coming  into  common  accord,  that,  without  any  reference  to  the  move- 
ments of  political  authorities,  which  are  often  timid,  and  which,  in  a 
matter  of  this  magnitude,  may  very  properly  be  slow,  it  will  very  shortly 
have  created  for  itself  a  system  of  weights  and  measures  which  shall 
be  practically  universal. 

From  tbis  view  of  the  actual  situation  at  this  time,  as  it  respects  the 
great  quetition  of  the  unification  of  weights  and  measures,  two  infer- 
ences present  themselves  as  plainly  warranted  by  the  facts.     In  the  first 
place,  to  effect  this  unification,  a  thing  on  every  account  so  earnestly  to 
be  desired,  upon  any  other  basis  but  the  metric  system,  is  palpably  a 
moral  impossibility.     To  expect  a  people,  after  having  eubjected  thera- 
Helves  to  all  the  embarrassments  attendant  on  the  overthrow  of  a  system 
interwoven  with  all  their  habits  of  thought,  and  the  substitution  in  its 
;>lace  of  another  having  not  a  single  point  of  contact  with  that  which  it 
superseded,  inteusified,  moreover,  as  these  embarrassments  were  in  the 
case  of  the  French,  by  the  mad  precipitation  with  which  the  change  was 
thrust  upon  them,  in  the  wildest  period  of  their  eventful  history  ;  to  ex- 
]>ect  any  people,  after  such  an  experience,  deliberately  to  relinquish  the 
happy  fruits  of  all  this  suffering,  to  reject  the  new  system  after  it  has 
been  familiarized,  and  though  it  has  been  found  to  be  perfect  in  .its  scien- 
tific method,  simple  to  the  last  limit  of  attainable  simplicity,  and  in  the 
highest  degree  convenient  in  its  practical  applications,  in  order  to  set  up 
something  still  newer,  but  which  no  logic  can  ever  persuade  them  is  half 
BO  g€H>d — this  is  an  expectation  which  no  man  who  has  the  slightest  ac- 
quaintance with  human  nature  can  ever  entertain.    Or  to  expect  any  other 
people   who  may,  some  three  or  five  or  fifteen  years  ago,  have  entered 
voluntarily  and  though  conviction,  upon  a  course  of  self -education  to 
the  details  of  this  system,  with  a  view  to  its  ultimate  adoption,  under 
such  wise  provisions  against  abrupt  and  sudden  change  as  might  secure 
them  against  the  confusion  which  attended  its  introduction  into  France— 
to  expect  any  such  people  to  forego  their  convictions,  and  to  eschew  their 
legislation  deliberately  matured,  by  holding  out  the  temptation  of  some- 
xhiag  better  than  the  metric  system,  after  they  have  satisfied  themselves 
by  the  Btndy  of  years  that  nothing  better  can  be  devised — ^this  too  is  an 
expectation  just  as  extravagant  and  just  as  sure  to  be  disappointed  as  the 
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other.  If  the  natioilB  of  the  earth  ehall,  therefore,  ever  unite  npon  a 
common  ejetem  of  weights  and  measaree,  that  common  system  will  he 
the  metric  system.  Conversely,  if  the  metric  system  shall  not  meet  with 
universal  acceptance,  no  common  system  will  ever  exist. 

The  second  of  the  inferences  referred  to  above,  as  dedacible  from  the 
present  a8x>ect  of  the  question  nnder  consideration  before  the  world,  is 
that  nothing  is  wanting  but  persistent  effort  and  active  af^itation  of  the 
measure,  to  induce  those  nations  whose  concurrence  in  the  adoption  of 
the  metric  system  is  still  necessary  in  order  to  make  it  universal,  to  fol- 
low the  example  of  those  by  which  the  system  has  been  adopted  already. 
The  progress  which  has  been  thus  far  made  toward  the  end  so  greatly  to 
be  desired,  has  been  made  in  the  absence  of  any  concerted  or  organiied 
action  for  the  purpose  of  operating  upon  public  opinion,  and  has  been  a 
simple  conefequence  of  the  manifest  merits  of  the  system  itself.    Yet  this 
progress  has  been,  such  as  to  give  us  scarcely  less  cause  to  wonder  than 
to  rejoice ;  for  it  is  surely  a  cause  for  wonder  that  a  change  affecting  all 
the  material  interests  of  men,  and  touching  all  their  daily  and  hourly 
actions,  thoughts  and  habits,  confined  at  first  to  a  single  people  fewer 
than  forty  millions  in  number,  an  d  forced  upon  them  with  so  little  at- 
tempt at  preparation,  and  such  utter  contempt  for  the  power  of  habit  and 
the  laws  of  the  human  mind  as  to  provoke  and  insure  among  the  less  en- 
lightened a  resistance  and  a  struggle  protracted  through  nearly  half  a 
century,  it  is  indeed  wonderful  that  such  a  change  should  subsequently 
be  progressively  and  spontaneously  courted  by  other  peoples,  upon  whom 
no  such  political  pressure  has  brought  to  bear;  *  until,  a  quarter  of 
a  century  later,  it  is  found  to  extend  to  half  the  inhabitants  of  the  civil- 
ized and  Christian  world,  and  to  have  secured  a  legal  standing,  although 
not  yet  an  exclusive  adoption,  among  the  larger  proportion  of  the  remain- 
ing half.     In  this  result,  so  steadily,  so  silently,  and  yet, if  we  count  the 
time  upon  the  great  dial  of  history,  so  rapidly  accomplished,  there  is 
something  more  than  encouraging  ;  there  is  something  prophetic  and  as- 
suring.   In  another  sense  than  that  intended,  by  Solomon,  we  may  say, 
"  the  thing  which  hath  been,  it  is  the  thing  which  shall  be,  and  that 
which  hath  been  done,  is  that  which  shall  be  done,"  till,  in  respect  to 
measures  and  weights,  there  shall  be  no  diversity  of  things  under  the 
sun. 

But  the  coming  of  this  era  of  happy  accord  among  nations,  foreahadow- 


*  The  fact  that  the  French  attempted  to  force  their  system  upon  the 
peoples  subjugated  by  them  during  the  wars  of  the  first  empire,  hardly 
makes  It  necessary  to  qualify  this  remark ;  for  everywhere  except  in  the 
Netherlands,  with  the  downfall  of  the  empire,  the  system  was  thrown 
off.  The  natural  effect,  moreover,  of  this  attempt,  at  the  hands  of  a  hos- 
tile and  hated  power,  would  be  to  produce  a  prejudice  against  the  sys- 
tem :  so  that  we  might  expect  to  find  these  peoples  embittered  against  it 
upon  grounds  purely  political.  This  consideration  renders  ihe  sabsequent 
prevalence  of  the  system  among  the  same  peoples  the  more  remarkable, 
and  shows  this  prevalence  to  have  been  a  consequence  of  the  triainph  of 
intelligence  over  passion  no  less  than  over  habit. 
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inff,  as  in  a  measure  it  certainly  does,  the  nltimate  acceptance  of  the 
higher  doctrine  of  the  universal  solidaritj  of  peoples,  may  he  greatly  ac- 
celerated hjthe  union  of  all  the  influences  which  can  he  hroaght  to  hear 
upon  the  minds  of  men,  through  the  consentaneous  and  organized  action 
of  all  the  friends  of  progress  throughout  the  world.  This  consideration 
justifies  here  a  hrief  enumeration  of  those  characteristics  of  the  metric 
system  itself,  which  fairly  entitle  it  to  the  general  preference  which  it 
has  already  secured,  and  to  the  universal  acceptance  to  which  it  is  mani- 
festly  destined  ;  and  the  same  reason  demands  that  the  various  objections 
which  have  been  urged  against  the  system,  sometimes  by  men  of  note 
and  high  ability,  like  Mr.  Adams  and  Sir  John  Herwhil,  should  be  can- 
didly examined. 

The  metric  system,  supposing  it  to  be  universally  received,  will  of 
course  be  productive  of  all  the  benefits  which  must  belong  to  any  com- 
mon system  of  weights  and  measures  as  a  consequence  of  the  fact  that 
it  is  common ;  and  these  may,  therefore,  be  at  once  claimed  for  it,  and 
will  be  coqceded  without  argument.  It  is  worth  while  first  to  glance  at 
these. 

The  advantages  of  a  common  system,  simply  as  such,  are  felt  in  re- 
gard to  all  matters  in  which  nations  have  a  common  interest,  such  as 
the  affairs  of  commerce,  of  the  adjustment  and  collection  of  customs-im< 
posts,  and  of  the  interchange  of  thought  under  every  form,  as  personal, 
postal,  telegraphic  or  diplomatic. 

In  commercial  transactions  carried  on  between  peoples  whose  standards 
of  weight  and  measure  diffier,  and  whose  monetary  systems  are  usually 
different  at  the  same  time,  every  exchange  effected  involves  a  laborious 
transformation  of  the  expressions  of  value  from  one  system  to  the  other. 
When  transactions  are  large,  the  burden  thus  imposed  is  enormous,  and 
is  felt  not  merely  in  the  labor  it  imposes,  but  also  in  the  considerable  loss 
of  time  which  it  involves.  The  unnecessarily  increased  labor  implies, 
moreover,  of  course;  a  correspondent  unnecessarily  increased  expense. 
It  is  found,  in  fact,  to  be  indispensable  in  every  commercial  house  largely 
engaged  in  foreign  commerce,  to  employ  computers  to  conduct  this  class 
of  calculations,  who  have  been  specially  trained  to  the  work,  and  who 
are  cliarged  with  no  other  duty.  But  every  expense  incurred  in  the 
process  of  transferring  commodities  of  whatever  description  from  the 
producer  to  the  consumer,  enters  at  last  into  the  selling-price  of  the  com 
modity  :  so  that  the  diversity  of  weights  and  measures  existing  in  the 
world  compels  the  comsumers  of  imported  articles  in  every  country  to 
maintain  an  immense  staff  of  calculators  to  perform  labors  for  which,  in 
th4i  nature  of  things,  there  is  no  necessity  whatever ;  whose  salaries  are 
nevertheless  paid  out  of  an  assessment  pro  rata  upon  eve];y  article  con- 
sumed. Moreover,  the  time  which  is  occupied  in  performing  these  calcu- 
lations retards  to  a  certain  extent  the  completion  of  every  transac- 
tion, and  is  to  the  same  extent  a  tax  upon  profits,  by  keeping  capital 
inactive. 

A  common  system  of  weights  and  measures  is  furthermore  promotive 
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of  honest  dealing.  The  public  who  consume  the  prodnotionB  of  foreigo 
lands  have,  in  the  absence  of  saoh  a  common  system,  not  only  in  general 
no  actual  knowledge  of  the  relative  value  of  commodities  at  home  and 
abroad,  but  hardly  even  a  possibility  of  knowing.  And  in  the  flactua- 
tionn  of  value  which  are  continually  occurring  in  foreign  markets,  none 
but  experts  can  correctly  judge  what  ought  to  be  the  legitimate  effects  of 
RQch  changes  upon  current  prices  at  home.  With  a  common  system  of 
weights,  measares  and  moneys,  the  opportunities  of  securing  extrava- 
gant profits  by  false  representations,  or  of  maintaining  prices  above  their 
just  leyel,  when  in  the  natural  course  of  things  they  should  decline,  arc 
greatly  reduced  ;  and  this  effect  will  be  so  much  the  more  decisive  and 
positive,  in  proportion  as  this  common  system  is  more  simple  in  its  form, 
and  more  scientifically  methodical  in  its  principles.  This,  therefore,  is 
one  of  the  points  in  which  the  metric  system,  should  it  become  the  sys- 
tem universally  prevalent,  will  be  found  to  be  especially  valuable.  It 
will  not  only  make  it  possible,  but  will  even  make  it  easy,  for  all  man- 
kind to  understand  the  ways  of  the  market ;  and  will  render  those  artifices 
of  trade  by  their  ignorance  of  which  they  are  now  such  frequent,  and  ar^ 
liable  to  be  such  Continual,  sufferers,  in  a  great  degree  ineffectual. 

The  advantage  of  a  common  system  of  weights  and  measures  is  es- 
pecially great  in  all  matlers  relating  to  the  assessment  and  collection  of 
that  part  of  the  revenue  of  nations  which  is  derived  from  imposts  open 
their  foreign  commerce.  Here  the  existence  of  such  a  common  system 
permits  the  use  of  the  original  invoices,  without  any  alteration  of  the 
figures  in  which  quantities  are  expressed,  for  the  purpose  of  fixing  the 
amount  of  the  duties  to  be  levied.  There  is  no  room  for  error  or  mistake 
in  the  declarations  of  importers,  nor  any  danger  of  these  misapprehen- 
sions, in  consequence  of  which  delays  so  often  occur  in  the  deliveries  of 
merchandise,  and  seizures  are  occasionally  made  without  cause.  But  in 
the  absence  of  such  a  common  system,  all  those  transformations  are  neces*- 
sary  which  have  been  already  mentioned  as  encumbering  commerce  ;  so 
that,  practically,  this  heavy  labor  of  arithmetical  computation  has  to  be 
pe  rformed  twice  over.  The  government  must  have  its  computers,  that  it 
may  protect  the  public  interest,  and  the  importer  must  have  his  also,  that 
he  may  know  that  he  suffers  no  injustice.  Msny  employees  are  thus  kept 
continually  occupied  in  the  performance  of  labors  which  add  nothing  to 
human  wealth  or  human  comfort,  but  which  are  made  necessary  by  differ- 
ences growing  out  of  the  early  isolation  or  limited  intercourse  with  each 
other,  of  different  races  orconmiunities  of  men.  With  the  disappearance 
of  these  differences  would  disappear  at  the  same  time  the  necessity  of 
this  profitless  labor ;  and  thus  there  would  b^  liberated  for  more  useful 
service  in  other  directions,  a  vast  amount  of  ability  and  energy  now 
wasted. 

As  it  respects  intercommunication  or  exchange  of  thought  between  in- 
dividuals belonging  to  different  nationalities,  the  value  of  a  common  sys- 
tem of  weights  and  measures  is  of  the  highest  practical  importance.  With- 
out such  a  system  there  may  be  no  understanding  of  even  the  most  com- 
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moA  statements  in  regard  .to  the  affairs  of  life,  unless  through  a  resort 
to  tftblesor  to  calculations  which  render  intercourse  wearisome,  and  pro- 
tract intolerably  the  simplest  explanations.  And  as  in  oral  communica- 
tions there  is  rarelj  disposition  or  opportunity  carefully  to  verify  results, 
the  liability  to  misunderstandlDg  is  under  these  circumstances  exceed- 
ingly great,  lliis  may  be  illustrated  by  the  experience  of  any  one  who 
has  had  occasion  to  travel  successively  through  countries  differing  widely 
in  their  monetary  systems,  but  not  all  In  this  respect  equally  differing 
from  bis  own.  An  American  in  France  will  feel  himself,  from  the  first 
day.  as  little  liable  to  be  deceived  in  regard  to  the  values  of  sums  ex- 
pressed in  francs  and  centimes,  as  he  would  be  if  they  were  stated  in 
dollars  and  cents.  But  it  is  quite  otherwise  when  he  passes  into  Ger- 
many, and  hears  nothing  spoken  of  in  the  way  of  money  but  thalers, 
silbergroschen  and  pfennigs. 

As  it  respects  diplomatic  intercourse  also,  the  absence  of  a  common  sys- 
tem of  weights  and  measures  is  a  serious  disadvantage.  It  makes  neces- 
sary in  many  cases  a  duplication  of  statements  in  the  same  documents, 
so  that  quantities  or  dimensions  may  be  expressed  in  denominations  fa- 
miliar to  both  the  nations  represented,  and  requires,  of  course,  on  both 
sides,  the  verification  of  the  equivalency  of  these  double  forms. 

In  the  matter  of  intercommunication  by  postal  conveyance  or  by  tele- 
graph, there  enter  certain  other  considerations  of  inconvenience,  which 
arise  from  the  want  of  common  standards  of  weight,  measurt;  and  momy. 
The  tariff  of  postages  is  founded  generally  upon  weights,  but  sometimes 
also  upon  both  weights  and  distances ;  and  the  postage  rates  are  payable 
in  the  denominations  of  money  current  where  the  letters  are  posted  or 
where  they  are  delivered.  Hence  arise  ditBculties  in  the  adjustment  of 
the  tariffs  themselves,  and  occasional  embarrassments  and  possible  errors 
in  assessments  made  under  them.  The  limit  of  weight  allowed  for  a 
single  postage  rate,  as  expressed  in  tlie  denominations  in  use  in  two  differ- 
ent countries,  connot  be  made  to  conform  to  that  fractional  amount  which 
would  be  necessary  on  the  one  side  or  on  the  other,  or  on  both,  to  secure 
perfect  identity,  since  the  weights  on  both  sides  must  be  units  or  simple 
fractions  of  units  familiar  to  the  people.  There  will,  therefore,  be  some- 
times letters  which  are  within  the  limit  at  the  station  at  which  they  are 
posted,  but  which  will  be  beyond  the  Umit  at  that  at  which  they  are  re- 
ceived. Again,  the  writer  of  a  letter  may  be  aware  he  has  not  exceeded 
the  legal  limit  as  it  will  be  understood  at  the  place  where  his  correspond, 
ent  is  residing ;  and  yet  he  may  find  it  taxed  with  a  double  rate  at  the 
office  where  he  is  obliged  to  post  it.  From  the  want  of  harmony  in  these 
partScalars,  oorreBpondence  is  sometimes  subjected  to  delays,  and  some- 
times actually  suppressed  as  underpaid.  Occasionally  a  functionary  will 
eonsalt  the  schedule  of  weights  allowed  by  the  postal  regulations  of  the 
country  for  which  the  letter  is  destined,  and  if  the  frank  accords  with 
this,  will  allow  It  to  pass,  though  overweighted  according  to  his  own.  If 
such  is  bis  practice,  he  may  have  to  refer  from  time  to  time  to  several 
systems  of  weight  and  measure  besides  that  of  his  own  country.    By  the 
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adoption  of  an  InterDational  flTStem  be  would  be  required  to  make  refer* 
ence  to  onlj  one  ;  wbicb  would  be  bo  macb  gained,  even  thougb  liis  own, 
for  internal  affairs,  should  not  be  abandoned. 

Telegraphic  disitatches  are  charged  in  ^neral  according  to  distance. 
As  the  lines  along  which  international  telegraphs  have  been  erected  are 
few  anH  definite,  It  is  practicable  for  the  companies  to  prepare  and  to  print 
tables  for  the  guidance  of  the  operators  employed  in  the  several  offices 
established  for  the  receipt  and  transmission  of  dispatches.  But  so  long 
as  different  standards  of  distance  and  money  exist  in  different  conotries. 
these  must  assume  as  many  forms  as  there  are  varieties  of  these  stand- 
ards ;  and  with  the  extension  of  the  lines,  the  trouble  of  revising  and 
correspondingly  extending  these  various  guides  will  contiDuallj  recur. 
With  the  adoption  of  common  standards,  all  these  embarrassments  will 
disappear. 

The  advantages  of  a  common  system  of  weights  and  measures,  thus  far 
considered,  are  such  as  would  result  from  the  universal  acquiescence  of 
nations  in  a/ny  common  system.  But  if  this  universal  acquiescence 
should  be  secured  for  the  metric  system,  there  would  be  secured  at  tbe 
same  time  benefits  of  a  very  high  order,  which  have  their  source  in  the 
nature  of  the  system  itself.  Of  these,  the  most  prominent  are  those 
which  relate  to  the  educational,  practical,  and  scientific  uses  which  the 
standards  by  which  quantities  are  measured  naturally  subserve. 

'I'he  first  and  most  obvious  advantage  resulting  from  the  system,  con- 
Hide  red  as  an  educational  instrumentality,  arises  from  the  fact  that  it  pre- 
sents but  a  single  form  of  expression  for  numerical  values  of  all  the 
descriptions,  and  brings  abstract  and  concrete  numbers  nnder  precisely 
the  same  rules  of  operation. 

One  of  the  heaviest  burdens  laid  upon  the  youthful  mind,  in  the  study 
of  elementary  arithmetic,  consists  in  the  complicated  rnles  required  for 
the  treatment  of  what  are  called  "  compound  numbers. "  This  burden  dis. 
appears,  as  if  by  magic,  the  moment  that,  in  place  of  the  anomalous  sub- 
divisions of  weight  and  measure  which  have  descended  to  us  from  bar- 
barous times,  we  substitute  the  denominations  of  the  metric  system. 
Where  all  was  blindness  and  obscurity  before,  the  change  introduces 
light,  and  the  young  learner  pursues  with  pleasure  a  task  which  he  bad 
previously  found  to  be  irksome  and  repulsive. 

The  experience  of  all  mankind  proves  that  the  decimal  system  of  nu- 
meration is  the  simplest  of  all  conceivable  systems  for  the  expression  of 
considerable  numbers.  It  is  so  even  among  peoples  who  are  scarcely 
removed  sufllciently  from  barbarism  to  count  an  hundred.  Such  peoples 
count  almost  invariably  by  tens,told  off  upon  their  fingers. and  told  off  some- 
times upon  both  their  fingers  and  their  toes.  Among  civilized  peoples,  chil- 
dren usually  learn  the  value  of  the  ten  Arabic  numerals  before  they  are 
taught  the  artificial  systems  of  numeration  by  means  of  which  these  ten 
characters  are  made  to  sufllce  for  the  expression  of  all  numbers.  And 
this  system  is  so  simple  in  itself  that  it  is  acquired  almost  without  a 
sensible  effort.    Then  follow  those  elementary  processes  which  are  com- 
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monlj  called  the  ground  rnles  of  aritlimetic,  the  mastery  of  which  is  a 
primarj  necessitj,  whatever  be  the  systems  of  concrete  numbers  upon 
which  the  learner  is  to  be  afterwards  required  to  employ  his  arithmetical 
powers.  Bat  these  being  acquired,  everything  is  acquired  which  the  metric 
Oystem  demands,  while  for  one  who  has  to  deal  with  quantitiflS  expressed 
ID  the  weights  and  measures  of  any  other  system,  his  task  is  not  yet  begun. 

The  extension  of  the  decimal  method  to  fractions  of  the  unit  require* 
bat  a  slightly  greater  effort  than  that  which  is  involved  in  the  acquisi- 
tion of  the  numeration  of  integers.  The  similarity  of  the  principle 
makes  it  easy.  This  extension,  moreover,  is  one  which  the  learner  is 
compelled  to  make,  whether  he  is  taught  the  metric  system  or  not ;  and 
the  fact  that  in  the  visible  divisions  of  metric  weights  and  measures  he 
has  palpable  illustrations  presented  to  him  of  such  an  extension,  makes 
of  this  system  actually  a  species  of  educational  machinery  for  facilitating 
the  attainment  of  correct  conceptions  of  the  abstractions  of  arithmetic. 

While  it  is  an  advantage  of  great  importance  and  value,  that,  by  the 
aid  of  the  metric  system,  the  elementary  books  used  in  schools  may  be 
cleared  of  a  vast  amount  of  rubbish,  and  both  teachers  and  learners  re- 
lieved of  a  task  as  profitless  and  unnecessary  as  it  is  dreary  and  painful, 
it  is  by  no  means  a  small  one  that  there  will  be  effected  simultaneously  a* 
very  material  saving  of  time  not  only  in  the  teaching  of  arithmetic, 
but  also  in  all  those  branches  of  education  which  have  to  deal  with 
■laterial  things.  The  simplicity  of  the  metric  expressions  for  quantity 
so  sensibly  facilitates  the  clear  understanding  and  recollection  of 
the  facts  of  physical  and  chemical  science,  of  political  economy,  of 
statistical  geography,  and  other  kindred  subjects,  and  so  singularly  ah* 
breviates  all  calculations  which  it  is  necessary  to  institute  in  regard  to 
these  things,  that  the  gain  to  the  learner  has  been  estimated  by  persons 
of  good  judgment  at  not  less  than  a  third  part  of  the  time  ordinarily  de* 
voted  to  education.*  This  estimate  may  be  considered  excessive,  but 
that  the  gain  is  large  is  too  evident  to  admit  of  question. 

Next  to  the  educational  benefits  which  must  follow  the  adoption  of  the 
metric  system,  may  be  mentioned  the  practical.  The  first  of  these  consists 
in  the  extreme  facility  with  which,  in  the  actual  afikirs  of  business,  all 
computations  may  be  made  by  the  help  of  this  system  for  the  purposes 
either  of  the  tradesman  or  of  the  mechanic.  The  advantage  hence  result- 
ing is  three-fold.  The  mental  effort  required  for  the  operation  is  less, 
the  time  consumed  in  making  it  is  less,  and  the  liability  to  error  is  ma- 
terially less  than  is  the  case  in  the  use  of  denominations  of  weight  and 
measure  not  standing  to  each  other  in  decimal  relations. 

In  the  mechanic  arts,  moreover,  particularly  in  all  constructions  in 
which  the  exact  adapation  of  the  several  parts  to  each  other  Is  essential, 
the  measures  of  length  in  use,  where  the  metric  system  has  not  yet  been 
adopted,  are  too  deficient  in  the  delicacy  of  their  subdivisions  to  answer 
the  purposes  of  the  workman  ;  and  they  have  accordingly,  as  has  been 
remarked  earlier  in  this  paper,  been  discarded  in  favor  of  a  decimal  di* 

*  Dd  Jaedbi'9  Beport,  above  eUed. 
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vision.  This  is  a  tacit  recognition  of  the  merits  of  the  principle  on  which 
the  metrical  relations  are  founded;  and  it  famishes  an  indication  of  whit 
would  be  the  practical  advantages  which  would  follow  ihe  adoption  of 
the  decimal  division  throughout  all  the  range  of  linear  dimenisioDa 

As  it  respects  weights,  where  minute  accuracj  is  required  we  htve 
seen  a  tendencj  in  the  same  direction.  The  jewellers  of  England  and 
the  United  States  maj  still  continue  to  deal  in  grains  and  penny  wtights, 
but  the  mint  of  the  United  States  has  discarded  these  denomiuatious  for 
decimals  of  an  ounue,  and.  analjtic  chemists  everywhere  use  grammes 
and  millogrammes  only. 

But  one  of  the  most  important  of  the  practical  advantages  which  the 
metric  system  offers  to  those  who  use  it,  is  found  in  the  relation  which 
connects  weight  with  the  measure  of  cubic  capacity.  The  unit  meaaore  of 
capacity  is  a  cubic  decimetre,  and  is  called  a  litre.  The  litre  of  water 
furnishes  the  unit  of  commercial  weight,  which  is  a  kilogramme.  The 
litre  contains  one  thousand  cubic  centimetres.  A  cubic  centimetre  of 
water,  therefore,  weighs  one  gramme. 

Water  again  is  the  standard  of  reference  for  specific  gravity;  that  ia  to 
say,  its  specific  gravity  is  1.  Hence,  as  the  bulk  of  water  in  litrea  is  th« 
weight  of  the  same  water  in  kilogrammes  ;  or  as  the  bulk  of  water  in 
cubic  centimetres  is  the  weiglit  of  the  same  water  in  grammes ;  so  the 
bulk  of  any  other  substance  in  litres  (cubic  decimetres)  multiplied  by  the 
specific  gravity  of  that  substance,  is  the  weight  of  the  same  subetauce  in 
kilogrammes ;  and  the  bulk  of  any  other  substance  in  cubic  centimetres 
similarly  multiplied,  is  the  weight  of  that  substance  in  grammes.  Silver, 
for  instance,  has  a  specific  gravity  of  10^.  Hence  10^  kilogrammes  of 
silver  would  form  a- solid  having  the  contents  of  one  cubic  decimetre. 
And  one  cubic  centimetre  of  silver  weighs  just  ten  and  a  half  grammes. 
On  this  principle,  the  weights  of  all  solids  are  deduced  in  metric  valaes 
with  great  facility,  from  a  knowledge  of  their  bulks  and  specific  gravi- 
ties :  and  the  bulks  are  in  like  mauner  and  with  equal  facility  deduced 
from  their  weights.  But  these  are  problems  which  are  only  solved  by 
means  of  many  figures,  involving  several  successive  multiplications  and 
divisions,  usually  also  with  inconvenient  numbers,  when  any  other  modes 
of  stating  weights  and  dimensions  are  employed  except  those  furnished 
by  the  metric  system. 

The  advantages  which  accrue  to  science  from  the  use  of  this  systeia 
are  equally  important.  The  first  of  these  to  be  noticed  is  a  natural  coa- 
sequence  of  the  fact  that  the  system  is  in  itself  one  of  the  most  complete 
and  admirable  examples  possible  of  scientific  method.  Being  constructed 
in  exact  accordance  with  the  plan  of  ab.stract  arithmetic,  it  makes  avail- 
able, for  the  purposes  of  its  computations,  all  the  tables  which  have  been 
prepared  with  reference  only  to  the  properties  of  abstract  numbers ;  thus 
not  only  reducing  labor,  but  inbreasing  the  power  of  the  machinery  by 
which  labor  is  performed.  The  connection  between  bulk  and  weight  also, 
which  has  just  been  mentioned  as  being  attended  with  such  frequent  ad- 
vantage to  the  practical  man,  is  an  advantage  still  greater  to  the  man  of 
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science;  and  it  ia,  in  itself,  an  idea  strictly  scientific,  as  admirable 
for  its  ingenuity  as  for  its  sduntific  simplicity.  The  artizan  or  the  me- 
chanic may  have  occasion  to  avail  himself  of  this  property  of  the  system 
only  at  considerable  intervals,  bat  the  chemist  or  physicist  finds  it  of 
daily  and  hourly  use. 

The  metric  system  has  f  urthermorebecome  almost  a  necessltyto  the  scien- 
tific world,  in  order  that  those  who  belong  to  this  world  may  understand  one 
another.  Much  of  the  literature  of  science  produced  in  the  early  part 
of  the  present  century,  and  in  centuries  before  the  present,  Ik  made  prac- 
lically  useless  to  modern  readert,  in  consequence  of  the  fact  that  all  its 
statements  of  quantity  of  every  kind  are  made  in  denominations  which 
are  only  locally  intelligible.  lo  science,  it  is  hardly  uecei^sary  to  say,  exact- 
nefls  is  everything ;  and  hence  the  literature  above  spoken  of  fails  in  pre- 
cisely the  point  in  which  all  its  possibility  of  value  lies.  A  patient  stu- 
dent might,  it  is  true  by,  laborious  transformations  of  the  exprettsiuns 
given,  bring  them  into  a  form  suitable  for  comparison  with  results  else- 
where obtained  ;  but  it  is  not  always  the  case  that  the  values  of  the  de- 
nominations employed  are  accurately  known.  Mr.  Peignet  in  his  com- 
pendium of  the  weights,  measures,  and  moneys  of  ihe  world,  published 
in  France  in  1867,  speaks  of  the  task  he  had  attempted  as  one  which 
*\  bristled  with  difficulties,  numerous  and  at  times  insolvable,  however  ob- 
stinate and  conscientious  the  persistence  which  one  might  brin^  to  it.'* 
The  making  of  the  supposed  transformations  is,  therefore,  not  only  labo- 
rious, bat  it  is  not  always  attended  with  such  certainty  as  to  the 
corrections  of  the  results  as  is  necessary  to  the  validity  of  scientific 
deductions. 

In  the  later  years  of  our  centnry  the  practice  has  become  so  general 
with  scientific  writers,  of  stating  measures  and  weif^hts  in  terms  of  the 
metric  system,  that  a  scientific  literature  is  growing  up  which  is  truly 
cosmopolitan.  Simultaneously  also  an  extension  has  been  given  to  the 
scope  of  the  inquiries  in  social  and  statistical  science,  so  wide  as  to  render 
the  use  of  the  system  for  these  purposes  a  matter  not  of  mere  choice,  but 
of  necessity.  It  is  now  nearly  twenty  years  *  since  there  was  assembled 
at  Brussels,  on  the  invitation  of 'the  Government  of  Belgium,  a  conven- 
tion which  assumed  the  name  of  *'  The  First  International  Statistical  Con- 
gress." This  body  consisted  of  two  hundred  and  thirty  six  members,  who 
were  aboat  equally  divided  between  Belgium  and  foreign  countries, 
thirty-five  being  delegates  appointed  by  governments.  This  first  conven- 
tion, held  in  1853,  bas  been  followed  by  six  others,  of  which  the  second 
was  assembled  in  Paris,  in  1855  ;  the  third  at  Vienna,  in  1857  ;  the  fourth 


^  This  paragraph,  and  those  following,  which  relate  to  "  The  Interna- 
tional Statistical  Congress,"  and  the  probable  influence  of  the  proceed- 
inffs  of  that  body  upon  the  progress  of  metroloKical  reform,  are  borrowed 
from  a  paper  read  before  the  Convocation  of  **  Ijie  Univerttity  of  the  State 
of  New  York,"  at  a  session  held  at  Albany  on  the  first  day  of  Auguat, 
1871.  and  published  in  the  "  Albany  Argus/'  of  the  sixteenth  of  the  same 
month. 
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at  Loudon,  in  1880  ;  the  fifth  at  Berlin,  in  1868;  the  sixth  at  Florence,  m 
1867  ;  and  the  ueventh  at  the  Hague,  in  1869.  The  spirit  in  which  tbt^ 
great  international  assemblages  originated  is  explained  in  the  following 
brief  extract  from  the  report  of  Mr.  8.  B.  Buggies,  of  New  York,  tht 
delegate  from  the  United  States*  to  the  convention  uf  1869,  at  ibe 
Hague,  recently  published  hj  order  of  the  United  States  Senate. 

"  The  distinguished  promoters,"  says  Idr.  Buggies,  '*  of  the  first  Congreflf, 
at  Brussels  had  seen  enough  of  modern  statesmanship  to  know  that  the 
government  of  nations,  in  their  present  state  of  material  progress,  canuot 
be  wisely  conducted  without  a  thorough  knowledge  of  '  quantities  ; '  and 
that  the  systematic  collection  and  philosophical  arrangement  of  tlie 
'  quantities '  needed  for  showing  the  general  condition  of  nations,  was  an 
indispensable  preliminary  to  any  recommendation  by  an  internatioDtl 
congress  of  any  measures  seeking  to  promote  the  general  welfare.'^ 

In  accordance  with  this  spirit,  "  the  official  report  (or  '  Comte  rendu,) 
of  the  congress  at  Brussels  shows  its  labors  to  have  been  largely  devoted 
to  the  scientific  analysis  of  'quantities,'  in  subjects  interesting  to  all  na- 
tions, to  be  used  as  the  basis  of  a  uniform  system  of  inquiries,  in  actually 
collecting  the  necessary  facts."  And  in  like  manner  all  the  succeeding^ 
congresses  have  devoted  themselves  sedulously  to  the  labor  ot  briDging- 
together  every  description  of  facts  obtainable  in  regard  to  the  acinal 
wealth,  the  productions,  natural  and  artificial,  the  Condition  of  indastrj 
and  commerce,  the  character  of  the  social  institutions,  and  other  matters 
of  kindred  interest,  relating  to  the  Various  peoples  who  make  up  thepopa- 
lation  of  the  globe.  The  results  of  such  inquiries  could  only  be  made 
available  for  any  useful  purpose,  on  the  condition  that  all  the  "quanti- 
ties  "  so  ascertained  should  be  reduced  to  a  form  in  which  they  could  he 
compared  ;  on  the  condition,  therefore,  that  they  should  be  expressed  ia 
denominations  of  the  same  system  of  weights  and  measures  ;  and,  accord- 
ingly, it  has  been  urgently  recommended  by  all  these  congresses,  that  all 
statistical  statements  everywhere  should  be  made  in  terms  of  the  metric 
system.  The  seventh  and  most  recent  of  these  assemblies,  moreover,  in- 
augurated a  work  which,  if  efficiently  prosecuted,  will  be  in  honorable 
harmony  with  the  magnificence  of  the 'idea  which  originated  these  con- 
gresses of  the  nations.  The  nature  of  this  work  is  thus  stated  by  Mr. 
Buggies : 

"  On  the  last  day  of  the  session.  Dr.  Bhigel,  the  distinguished  director 
of  the  statistical  bureau  of  Prussia,  presented  to  the  body,  in  general  as- 
sembly, a  plan  of  great  comprehensiveness  and  importance,  which  had 
been  matured  after  full  discussion  in  the  appropriate  section,  and  conver- 
sation with  most  of  the  governmental  delegates.  It  provides  for  a  full 
and  systematic  exploration  of  the  whole  field  of  international  statistical 
inquiry,  which  is  divided  for  that  purpose  under  twenty-four  different 
heads,  each  to  be  the  subject  of  separate  investigation  by  the  delegates 

*  Mr.  Buggies  also  ably  represented  the  United  Stotes  in  the  fifth  Con- 
gross,  at  Berlin. 
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or  memben  from  some  one  of  tlie  nations  to  be  selected,  and  which  is  to 
embrace  the  statistics  under  that  head  of  all  the  nations.  This  great 
work,  if  fnllj  carried  oat,  will  furnish,  in  convenient  encjclopedistic 
form,  a  sjstematic  series  of  carefullj  prepared  reports  on  most  of  the 
subjects  of  highest  interest  to  the  statesmen  and  legislators  of  the  differ 
ent  mttions.  Editions  of  at  least  two  thousand  copies  of  each  report  are 
to  be  pablished  in  octayo  volumes,  under  regulations  prescribed  in  the 
plan,  which  was  unanimously  adopted  bj  the  congress,  with  strong  ex- 
preSBions  of  approbation." 

Without  the  metric  system,  the  vast  mass  of  information  thus  collected 
will  be  unavailable ;  the  encyclopedia  would  be  illegible.  This  system 
has,  therefore,  thus  become  something  more  than  a  mere  instrumentality 
in  the  service  of  statistical  science ;  it  has  become  even  an  integral  part 
of  the  science  itself.  Henceforth  the  two  are  so  irrevocably  wedded  that 
they  can  not  be  separated. 

The  "  Intematienal  Statistical  Ck>ngress  "  may  now  be  regarded  as  an 
established  institution.  Its  eighth  meeting  in  order  of  succession  will  be 
held  some  time  daring  the  course  of  the  year  1871,  and  probably  in  St. 
Petersburg.  Already  the  influence  of  its  deliberations,  of  the  published 
results  of  its  labors,  and  of  the  spirit  of  comprehensive  statesmanship 
which  it  has  inculcated  and  fostered,  is  beginning  to  be  sensibly  felt,  and 
with  each  saccessive  decade  of  years  it  will  be  felt  with  a  power  con- 
tinually increasing,  in  educating  the  minds  of  the  peoples  and  in  mould- 
ing the  counsels  of  governments  into  harmony  with  the  great  principle 
that  nations  only  then  consult  their  truest  interests  when  they  consult 
the  common  interests  of  humanity. 

The  germ  idea  of  an  agency  which,  with  time,  has  developed  itself 
into  a  power  capable  of  controlling,  and  destined  so  largely  to  control, 
the  future  of  human  history,  is  to  be  found  in  the  report  of  Mr.  Adams 
to  the  House  of  Representatives  of  the  United  States  Congress,  made  in 
1821,  which  has  been  already  cited  in  this  note.  Though  this  report  dis- 
couraged the  adoption  of  the  metric  system  by  Congress,  and  though  its 
reasonings  .had  the  effect  undoubtedly  to  impress  the  popular  mind  with 
the  conyiction  that  the  introduction  of  the  system  into  the  American  States 
is  hopeless,  yet  the  author  himself  was  as  deeply  imbued  with  admira- 
tion of  this  system,  considered  as  a  scientific  creation,  as  the 'warmest  of 
its  advocates ;  and  no  one  felt  more  profoundly  than  he  how  great  would 
be  the  boon  to  humanity  if  one  uniform  system  of  weights,  measures,  and 
moneys  could  be  made  to  prevail  everywhere  throughout  the  world.  In 
the  view  of  his  large  and  statesmanlike  intellect,  very  many  of  the  em- 
barrassments which  attend  intercourse  between  nations,  spring  from  the 
narrow  and  selfish  legislation  which  looks  only  to  the  immediate  inter- 
ests or  convenience  of  particular  communities,  and  disregards  the  results 
to  the  great  family  of  men.  To  him  all  nations  and  all  races  are  brothers 
by  blood,  inheriting  the  earth  as  their  common  patrimony ;  and  though, 
in  the  existing  state  of  human  society,  it  is  necessary  that  the  artificial 
lines  which  divide  States  from  each  other  should  be  preserved,  it  is  em- 
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izientlj  desirable  that,  for  as  many  pnrposes  as  possible,  they  should  be 
kept  out  of  sight.  He  therefore  proposed  that  the  President  of  the 
United  States  shoald  be  anthorized  to  invite  the  goyemments  of  the 
several  States  having  diplomatic  relations  with  that  of  the  Union,  to  ap- 
point delegates  to  a  Congress  of  nations,  charged  with  the  duty  of  delib- 
erating upon  measures  likely  to  be  promotive  of  the  general  welfare; 
but  foremost,  and  especially,  upon  the  possibility  of  establishing  a  uni- 
form system  of  weights  and  measures  for  all  mankind.  That  this  im. 
portant  proposition  was  productive  of  no  immediate  resalt,  is  attributed 
'  by  Mr.  Rugglea,  and  with  apparent  Jnstice,  to  the  political  condition  of 
Europe  during  all  the  earlier  portion  of  this  century  ;  and  especially  to 
that  compact  of  political  rulers  for  the  suppression  of  liberal  thought,  and 
the  stifling  of  all  freedom  of  political  discussion,  which  the  momentous 
events  of  recent  history  have  since  shattered,  known  as  "  the  Holy  Al- 
liance." Happily,  however,  at  length,  to  nse  the  vigorous  words  of  Mr. 
Ruggles,  "we  find  the  (rerm  of  the  general  convention,  planted  by  the 
far-seeing  sagacity  of  Mr.  Adams  in  1821,  though  slumbering  for  a  gen- 
<^ ration  beneath  the  surface,  actually  fructifying  in  1853,  wben  the  first 
general  assemblage  of  nations  by  government  delegates,  and  really  inter- 
national in  its  objects,  was  convened  at  Brussels." 

From  this  epoch  dates  a  new  era  in  the  history  of  the  world's  legislation. 
From  the  enlarged  views  of  the  reciprocal  duties  as  well  as  of  the  true  in- 
terests of  nations  in  which  this  great  general  movement  originated,  are 
destined,  through  its  instrumentality,  to  impress  themselvas  more  and 
more  completely  upon  human  institutions  ;  until  statutes  shall  at  length 
ceane  to  be  monuments  of  ignorance,  prejudice,  or  ignoble  jealousies,  and 
the  aim  of  all  laws  shall  be  the  greatest  good  of  the  greatest  number. 
One  most  important  result  has  already  been  secured  by  the  action  of  these 
congresses,  in  that,  so  far  as  the  science  of  statistics  is  concerned,  so  far, 
we  may  even  'say,  a?  the  successful  conduct  of  governmental  admini.««tra- 
tion  is  concerned,  it  has  made  the  metric  system  of  weights  and  meas- 
ures a  system  cf  universal  necessity,  and  has  made  a  familiar  acquaint- 
ance with  it  absolutely  indispensable  to  every  statesman,  every  publici>«t, 
every  teacher  or  student  of  political  economy,  and  every  enlightened 
lawgiver  throughout  the  world. 

It  only  remains  to  examine  briefly  some  of  the  objections  which  have 
been  brought  forward  in  disparagement  of  this  system,  and  which  have 
been  urged  as  reasons  for  discouraging  its  extension  into  countries  which 
have  not  yet  received  it.  These  may  be  distinguished  into  two  classes ; 
as  first,  strictures  upon  the  merits  of  the  system  itself;  and  secondly, 
grounds  for  believing  its  further  extension  impossible.  The  expression 
"  furtlier  extension,**  meaning  by  this,  further  extension  in  any  direciinn. 
Is  essential  to  this  statement ;  for  the  alleged  difficulties  classed  under 
this  head  exist  equally  in  every  quarter  in  which  the  metric  weights  and 
measures  have  not  yet  been  accepted. 

It  has  been  objected  to  the  system,  upon  grounds  purely  theoretic  or 
scientific,  that  the  basis  upon  which  it  rests  is  not  well  chosen.    The 
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metre  is  in  theory  the  ten-millionth  part  of  a  quadrant  of  a  terrestrial 
meridian.  Its  length  is,  therefore,  as  unalterable  as  the  dimensions  of  the 
earth  itself :  and  it  is  impossible  that,  by  any  accident  or  complication  of 
accident,  it  should  be  permanently  lost.  Nor  is  it  true,  as  is  commonly 
said,  that  in  case  of  the  loss  of  all  its  visible  types,  a  thing  hardly  con- 
oeivable,  resort  should  be  necessary  to  the  remeasurement  of  the  great  arc 
of  the  meridian  passing  through  France,  from  which  it  was  originally 
deduced,  for  its  recovery.  For  unless  all  the  record  of  that  magnificent 
sarvey  should  be  simultaneously  stricken  out  of  existence,  and  all  the 
monuments  obliterated  which  were  employed  to  mark  the  important 
points  of  the  great  triangulation,  the  redeterminHtion  of  any  one  of  the 
lines  connecting  those  points  would  suffice  for  the  purpose,  since  the 
metrical  values  of  all  those  lines  are  now  perfectly  knpwn.*  The  objec- 
tion, however,  is,  that  all  the  terrestrial  meridians  are  not  equal.  The 
metre,  therefore,  supposing  it  to  be  correctly  determined,  is  only  the  ten- 
millionth  part  of  a  quadrant  of  that  meridian  on  which  the  great  French 
arc  was  measured.  This  objection  is  pressed  very  seriously  by  Sir  John 
HeTAchel,\  who  quotes  the  discussion  by  General  de  Schubert,  in  the  Me- 
moirs of  the  Academy  of  Science  of  St.  Petersburg,  of  the  principal 
meridian  measurements  heretofore  made,  wherein  it  is  concluded  that  the 
equator  is  an  ellipse  and  not  a  circle,  its  major  axis  having  one  extremity 
in  longitude  about  41°  east  of  London,  the  other  falling  in  the  middle  of 
the  Pacific  ocean4    The  ellipticity  apparently  made  out  is  very  slight, 

*  It  w^ould  suffice  to  remeasure  the  baso  lines  on  which  the  triangulation 
rested,  the  termini  of  these  having  been  fixed  by  durable  mnnuiiients. 

f  A  lecture  entitled  "  T/u>  Ynrri,  the  Pendnhim,  and  the  Metre,  consid- 
ered in  reference  to  the  CTioiee  of  a  f^tandard  of  Length. *'  Read  before 
the  I..eeds  Astronomical  Society,  October  27,  186  5.  By  Sir  John  F.  W. 
Hekschel.  Published  in  a  volume  of  "  Familiar  Lectures*  on  Sdentifle 
Sfihiects."    London  and  New  York:  1866. 

X  •*  Esmi  d'une  determination  de  la  veritable,figure  de  la  Terre,  Par 
T.  F.  DE  Schubert."  St.  Petersburgh  :  1859.  An  abstract  of  the  most 
important  particulare  of  this  discussion  was  prepared  by  Mailer,  for  Prof. 
Iffies*8  Wochenschrift  filr  Astronomie,  Meteorologie  und  Geographic  (Nos. 
51  and  52,  Dec*  21  and  28,  1859),  which  was  afterwards  translated  by  C. 
A.  ScTiott,  Esq.,  of  the  United  States  Coast  Survey,  and  republished  in 
the  American  Journal  of  Science,  vol.  XXX.,  second  series,  from  July  to 
Nov.  1860. 

M  r.  Airy  also.  Astronomer  Royal  of  England,  ^ave,  in  the  Monthly 
Noticfn  of  the  Royal  Astronomical  Society  for  January,  1860,  a  synop>*is  of 
ih»-  method  of  Gen.  de  Schubert,  and  its  results,  suggesting  at  the  same 
time  that,  by  generalizing  the  method  still  farther,  these  results  might 
proba»>ly  be  made  more  satisfactory.  Upon  this  hint  of  Prof.  Airy,  Cap*. 
A.  R.  Clarke,  of  the  British  Ordinance  Survey,  was  led  to  make* a  very 
elaborate  re-exanii nation  of  the  question  of  the  earth's  figure  and  dinien- 
sions.  reaching  conclusions  somewhat  different  from  those  of  Gen.  de 
dcbuberi,  and  increasing  the  apparent  error  of  the  metre. 

The  publication  of  Gen.  de  Schubert's  paper,  here  referred  to,  marks 
c«^rtainly  a  new  era  in  the  history  of  geodetic  investigation  ;  but  the  data 
thus  far  gathered  by  direct  measurement  are  far  from  being  sufficient  to 
admit  of  the  satisfactory  application  of  his  method,  or  of  the  more  gen- 
eral one  of  Capt.  Clarke,  in  practice.  The  truth  of  this  assertion  will  be 
manifest  from  the  following  statement: 
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(only  a  little  over  one-nine-tliousandth,)  and  the  actnal  difference  between 
the  major  and  the  minor  axis  is  less  than  one  mile.  The  difference  it 
;flafficient,  however,  to  invalidate  the  assumption  of  the  scientific  commis- 
sion of  1799,  under  whose  advice  the  basis  of  the  metric  system  was 

Hitherto,  it  has  been  generally  held  by  geodesists,  (1,)  that  the  me- 
ridians of  the  earth  are  ellipses ;  (2.)  that  the  axis  of  rotation  is  the  mioor 
Axis  of  all  these  elliptical  meridians  ;  and  (8,)  that  the  meridians  of  tbe 
earth  are  all  equal.  On  this  hypothesis,  it  would  not  matter  in  how  widelj 
different  longitudes  different  degrees  of  latitude  should  be  measured;  when 
compared,  they  ought  always  to  give  the  same  values  for  the  polar  and  the 
equatorial  diameters  of  the  spheroid,  and  for  the  compression  of  the  poles. 
The  fact  is,  that  the  results  deduced  from  such  comparisons  are  largelj 
discordant. 

Gen.  de  Schuberfs  paper  commences  with  a  series  of  comparisons  of 
this  nature.  For  the  purposes  of  the  comparison  he  selects  eight  differ- 
ent arcs,  viz  :  the  great  Russian  arc,  of  25°  20^  in  length  ;  the  Indian  arc. 
2V  21' ;  the  French  arc,  (extended  to  Formeutera,)  12''  22' ;'  the  South 
African  arc,  (of  Maclear  and  Henderson,)  4*  37' ;  the  Peruvian  arc,  3*  T; 
the  British  arc,  2°  50',  (since  extended  to  10"*  18' ;)  the  Prussian  arc,  1*  30'; 
and  the  Pennsylvania  arc,  1°  29'.  Five  of  these  eight  arcs  differ  moch 
less  in  longitude  than  could  be  desired,  being  all  within  a  range  of  less 
than  thirty  degrees.  The  Indian  and  the  Peruvian  arcs  differ  in  longi- 
tude by  nearly  half  a  circle,  but  the  Peruvian  is  very  short.  The  Penn- 
sylvanian  arc  is  nearly  in  the  same  longitude  as  the  Peruvian,  and  seems 
to  have  been  included,  not  as  having  important  weight,  but  because  of 
this  circumstance. 

Comparing  each  of  these  eight  arcs  with  every  other,  the  author  obtains 
twenty-eight  systems  of  elements,  presenting  great  discordances.  The 
maximum  and  minimum  values  obtained  for  the  semiaxes  differ  by  milt*?, 
and  the  values  found  for  the  compression  are  equally  various.  Gen.  d« 
Schubert  concludes  from  this  that  thn  earth  cannot  be  a  solid  of  revolu- 
tion ;  but  he  still  holds  that  the  meridians  are  elliptical ;  and  he  conse- 
quently infers  that  the  true  mode  of  finding  the  figure  of  the  earth  is  to 
compare  different  portions  of  each  arc  with  other  portions  of  the  same 
arc,  or  with  the  whole. 

When  this  conclusion  is  reached,  however,  we  see  at  once  how  meagre 
are  the  materials  available  for  the  application  of  this  method.  The 
Rusisian  arc  a  little  exceeds  one-fourth  of  a  quadrant  in  length,  and  the 
Indian  arc  falls  short  of  one-fourth  of  a  quadrant  by  about  the  sam«* 
amount.  The  French  arc  (extended  to  Formeutera)  is  about  one-seventh 
of  a  quadrant.  These  are  long  enough  to  permit  of  some  comparisons, 
tolerably  trustworthy,  to  be  made  witnin  themselves ;  but  the  rest  in  the 
list  above  given  may  for  this  purpose  be  dismissed  at  once. 

Now  dividing  these  three  principal  arcs  into  two  portions  approxi- 
mately equal,  each,  the  author  obtains  from  the  Indian  and  the  Russian, 
values  of  the  polar  axis  differing  only  about  fifteen  hundred  feet;  but 
the  difference  between  the  values  of  this  element  as  deduced  from  the 
Indian  and  the  French  arcs,  is  more  than  ten  times  as  great,  or  exceeds 
fifteen  thousand  feet. 

The  author  therefore  rejects  the  French  arc  in  making  this  determina- 
tion, thus  narrowing  his  base  to  the  Indian  and  the  Russian  alone;  giving 
at  the  same  time,  rather  arbitrarily,  double  the  weight  to  the  Russian 
which  he  gives  to  the  Indian. 

By  the  aid  of  the  semiaxis  thus  found,  and  the  measured  length  of 
the  degree  of  Peru,  the  equatorial  radius  in  the  longitude  of  the  Peru- 
vian arc  is  obtained  ;  and  this,  with  the  Indian  and  the  Russian  equatorial 
radii,  serves  to  determine  the  eccentricity  of  the  equator,  considered  as 
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selected ;  the  assamption,  vis :  that  the  earth  is  a  regular  oblate  spheroid, 
all  the  sections  of  which,  made  bj  planes  passing  throagh  the  axis  of 
Tefolution,  are  equal  and  similar.  On  this  assumption,  the  ten-millionth 
part  of  any  one  meridional  quadrant  is  the  ten-millionth  part  of  any 
■other  ;  and  wherever  a  man  may  be  upon  the  surface  of  the  planet,  he 
has  beneath  his  feet  the  natural  standard  upon  which  rests  the  system  of 

an  ellipse,  and  the  position  of  its  major  and  minor  axes.  To  find  the 
length  of  a  meridional  quadrant  in  any  longitude,  the  next  step  is  to 
calculate  (which  with  the  data  now  possessed  is  easy)  the  length  of  the 
equatorial  radius  in  that  longitude.  This  is  the  major  semiaxis  of  the 
meridional  ellipse,  and  the  earth's  polar  semiaxis  is  the  minor. 

The  idea  of  this  method  is  excellent,  but  it  rests  on  assumptions  which 
are  only  approximately  true,  and  it  requires  that  more  numerous  and 
more  extended  measurements  should  be  made  before  it  can  be  satisfac- 
torily applied.  It  assumes  that  the  meridians  are  all  elliptical,  but  none 
of  them  appear  to  be  strictly  so.  It  assumes  the  equator  to  be  an  ellipse, 
hat  the  equatorial  diameters  independently  deduced  from  the  several 
meridional  arcs  do  not  well  sustain  that  hypothesis.  Capt.  Piazzi  Smyth, 
Astronomer  Royal  of  Scotland,  expresses  the  opinion  (*'  Our  Inheritance 
in  the  Great  Pyramid,"  p.  38,)  that  they  prove  it  rather  to  be  "  an  irregular 
.  curvilinear  triangle."  There  is,  furthermore,  a  mechanical  difficulty  in- 
volved in  Gen.  de  Schubert's  theory  of  the  earth's  figure ;  which  is,  to 
explain  how  a  planet  of  which  the  surface  is  three- fourths,  and  the  equa- 
torial circumference  nearly  five-sixths,  fluid,  should  have  the  form  of  an 
ellipsoid  of  three  unequal  axes. 

It  was  suggested  by  Prot  Airy,  as  above  stated,  on  examining  the  re- 
fiultp  of  Gen.  de  SehubeH,  that  a  better  mode  of  employing  the  available 
mnrerial  would  be  to  make  no  attempt  to  determine  in  advance  the  value 
of  the  earth's  polar  axis,  or  any  of  its  equatorial  radii,  but  to  leave  the 
three  semiaxes  of  the  ellipsoid,  as  well  as  the  longitude  of  the  equa- 
torial semiaxefl,  indefinite;  and  to  determine,  by  the  method  of  least 
squares,  what  values  given  to  these  would  best  represent  all  the  posi- 
tions of  all  the  stations  which  had  been  determined  astronomically  and 
geodetically  upon  the  several  arcs  measured.  This  was  the  method  em- 
ployed by  Capt.  Clarke,  in  his  elaborate  investigation  presented  to  th« 
Koyal  Astronomical  Society  in  1860,  and  published  in  that  year  in  the 
29th  volume  of  their  Memoirs.  Capt.  Clarke  selects  forty  stations  upon  the 
lines  of  the  Indian,  the  Russian,  the  French,  the  l^ritish,  and  the  Peruvian 
arcs,  and  determines  what  are  the  values  of  the  variable  elements  men- 
tioned above,  which  make  the  squares  of  the  errors  of  latitude  of  these 
stations  a  minimum.  He  thus  finds  a  larger  eccentricity  in  the  equator 
than  Gen.  de  Schubert,  and  a  smaller  polar  axis  ;  also  a  larger  eccentricity 
of  the  Paris  meridian,  and  a  larger  error  of  the  metre.  Capt.  Clarke  has 
ft?veral  times  modified  his  results,  as  reason  has  been  found  to  correct  the 
latitudes  of  some  of  his  stations  ;  and  he  appears  to  be  by  no  means  satis- 
iSed  that  the  equator  is  truly  an  ellipse  and  not  a  circle.  On  this  point 
his  own  language  is  :  "  Whatever  the  real  figure  of  the  earth  may  be,  if 
on  the  investigation  we  presuppose  it  to  be  an  ellipsoid,  it  is  quite  clear 
that  the  arithmetical  process  must  bring  it  ou(  an  ellipsoid  of  some  kind 
or  other  ;  which  ellipsoid  will  agree  better  with  all  the  observed  latitudes, 
as  a  whole,  than  any  spheroid  of  revolution  will.  Nevertheless,  it  would 
scarcely,  I  conceive,  be  correct  to  say  we  had  proved  the  earth  not  to  be 
a  solid  of  revolution.  To  prove  this  would  require  data  which  we  are 
not  in  possession  of  at  present,  which  must  include  several  arcs  of  longi- 
tade.  In  the  meantime,  it  is  interesting  to  ascertain  what  ellipsoid  does 
actually  best  represent  the  existing  measurements." 
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weights  and  measares  for  tlie  world.    Bat  since  this  assumption  has  been 
shown  to  he  possibly  or  probahlj  incorrect,  we  are  no  longer  at  liberty  to 
regard  the  ten-millionth  part  of  a  quadrant  of  a  meridian  as  being  a  quan- 
tity everywhere  the  same.     A  metre  deduced  from  the  great  meridional 
arc  of  Russia  would  be  slightly  greater  than  one  derived  from  the  arc  of 
Peru.    The  actual  metre,  supposing  it  to  be  truly  the  ten-millionth  part 
of  the  French  quadrant,  would  fall  very  nearly  half  way  between  these 
values ;  since,  according  to  de  Sehubert,  the  radius  of  the  equatorial 
ellipse  lying  in  the  plane  of  the  French  arc  is  very  nearly  the  mean  equa- 
torial radius ;  while  the  similar  radii  corresponding  to  the  RusMlau  and 
Peruvian  meridians,  are  noc  far  from  the  positions  of  the  equatorial  semi- 
axes.*    This  discovery,  if  it  is  proper  to  apply  such  a  term  to  what  is  as 
yet  but  a  plausible  hypothesis,  renders  it  necessary  to  qualify  the  defini- 
tion of  the  metre,  and  to  say  that  this  unit  is  the  ten -millionth  part,  not 
of  a  quadrant  of  any  terrestrial  meridian,  but  of  a  quadrant  of  a  panicaiar 
terrestrial  meridian.    Whatever  there  may  be,  therefore,  pleasant  to  tUe 
imagination  in  the  idea  of  a  standard  derived  directly  from  a  diipension 
everywhere  the  same,  and  everywhere  equally  ascertainable,  of  the  globe 
on  which  we  live,   must  be  relinquished.     This   consideration  would 
no  doubt  have  been  fatal,  in  the  view  of  the  scientific  commission  of  1799, 
to  the  claims  of  the  meridian  as  a  basis  of  a  system  of  weights  and 
measures,  had  the  irregularity  of  the  earth's  figure  been  known  at  the 
time  it  was  selected  for  that  purpose  :  for  the  commission  rejected  the 
proposition  to  adopt  the  pendulum  as  the  basis,>for  the  reason  of  a  similar 
want  of  uoiformity  of  the  indications  of  such  a  standard  in  different  lati- 
tudes and  different  longitudes.    It  must  be  obvious,  however,  that  it  is 
only  th««  ideal  perfection  of  tbe  standard,  scientifically  considered,  that  is 
impaired  by  the  discovery  of  the  irregularity  of  the  terrestrial  ellipsoid. 
Practically  this  circumstance  is  of  no  importance  whatever.  If  the  stand- 
ard had  been  some  natural  dimension  to  which  reference  could  upon  oc- 
casion be  easily  made,  either  directly  by  individuals,  or  by  the  combined 
ttfforts  of  several,  exactinj?  in  practice  no  great  labor  or  expenditure  of  time 
or  of  money,  then  the  discovery  that  this  dimension,  originally  assumed  to 
be  everywhere  the  same,  is  not  so,  would  be  one  of  gravity.  Bnt  the  quad- 
rant of  the  meridian  has  no  such  universal  availability  as  this.     It  was 
not  contemplated  by  the  authors  of  the  metric  system  that  the  stupendous 
labor  of  measuring  a  great  meridian  arc  would  be  ever  again  undertaken 
for  the  purjwse  of  simply  verifying  the  length  of  the  metre,  or  of  recov- 

*  The  positions  of  these  axes  are,  however,  very  imperfectly  ascer- 
tained, if  indeed  the  whole  hypoiliesis  of  the  ellipticity  of  the  equator 
is  not  a  mistaken  one.  Gapt.  Clarke's  paper,  referred  to  previously,  re- 
moves the  vertex  of  the  equatorial  ellipse  from  longirude  41"  East  to 
longitude  14'  East.  This  would  give  to  the  Paris  meridian  uearlv  a  max- 
imum instead  of  a  mean  length.  In  his  revised  calculation^  published  in 
1866,  in  an  appendix  to  a  volume  from  the  Ordnance  Survey,  containing; 
"  Comparisons  of  Standards  of  Length  of  En ff land,  France,  Bclffium, 
Prussia,  Russia,  India  and  AustrcUia,**  he  removes  it  again  from  14*  EaA 
to  15'  34'  East. 
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• 
tiling  it,  in  case  of  its  accidental  loss.  The  latter  accident  was  provided 
for,  bj  direcUDg^  that  the  metre  should  be  re-established,  in  case  of  the 
destrootion  of  the  prototype  deposited  at  the  palace  of  the  Archives,  hy 
means  of  its  known  relation  in  length  to  the  length  of  the  pendulom 
vibrating  seconds  sit  Paris.  But  it  is  not  probable  that  even  this  com- 
paratively expeditions  method  would  be  practically  resorted  to,  nnce 
pendolam  experiments  of  this  degree  of  delicacy  are  difficnlt ;  and  are 
themselves  subject  to  some  uncertainty.  The  probability  rather  is,  that 
the  prototype  metre  would  be  replaced,  if  lost,  in  the  same  manner  in 
which  the  standard  British  yard  was  reproduced  after  its  destruction  by 
the  burning  of  the  Parliament  houses  in  1884  ;  and  that  is,  by  the  com- 
parison of  copies  of  it  carefully  made  previously  to  its  destruction,  of 
which  considerable  numbers  now  exist.  The  British  statute  on  the  sub- 
ject, like  tlie  French,  required  the  reproduction  to  be  made  by  reference 
to  the  seconds  pendulum  ;  but  since  the  renewal  of  the  standard,  this  pro- 
vision of  law  has  ceased  to  exist  in  Great  Britain. 

Looking  at  the  matter  practically,  therefore,  it  may  be  stated  that  the 
metre  is  the  length  of  a  certain  platinum  bar,  originally  constrncted  of 
the  exact  length,  as  presumed,  of  one-ten-millionth  part  of  the  terrestrial 
meridional  quadrant  passing  through  Paris ;  this  len(;th  having  been  de- 
termined by  an  elaborate  measurement  of  nearly  one-ninth  part  (9^  40')  of 
tlMt  quadrant.  The  paramount  reason  for  the  selection  of  such  a  standard 
originally,  was  that  the  unit  might  be  as  invariable  as  the  globe  itself. 
This  property  of  invariabflity  it  has,  in  being  derived  from  a  particular 
meridian  quite  as  completely  as  it  could  have  it  if  all  the  meridians  were 
equal.  The  fact  that  the  metre  represents  the  ten-niillionth  of  one  par- 
ticular quadrant,  is  only  to  be  regretted,  inasmuch  as  it  detracts  from  the 
beauty  of  the  pure  ideal  upon  which  the  system  is  founded. 

But  it  is  objected  that  the  actual  metre  is  not,  after  all,  the  exact  ten- 
millionth  part  even  of  this  particular  quadrant.  It  is  said  to  be  too  small 
by  a  fraction,  minute  indeed,  but  by  no  means  inappreciable.  This  objec- 
tion, which  is  apparently  not  without  foundation,  seems  by  some  to  be 
regarded  as  a  sufficient  reason  for  rejecting  the  metre  as  the  basis  of  a 
system  of  weights  and  measures  altogether.  Such  persons,  to  be  logical, 
should  reject  equally  every  basis  which  purports  to  be  a  determinate  part 
of  any  friven  dimension  of  the  earth,  whether  it  be  of  a  meridian,  or  of 
Che  equatorial  circumference,  or  of  the  polar  axis,  or  of  the  equatorial  or 
the  mean  diameter,  unless  this  dimension  shall  be,  or  until  it  shall  be, 
demonstrated  to  have  been  ascertained  with  absolute  exactness.  But 
that  certainly  is  not  the  case  at  present  with  any  of  the  dimensions  just 
named.  If  anything  is  made  apparent  by  an  examination  of  the  details 
of  any  of  the  ^n^eat  geodetic  operations  which  have  been  carried  on  daring 
the  last  two  hundred  years,  it  is  that  the  earth  is  too  irregular  \n  figure 
to  be  regarded  any  more  as  an  ellipsoid  of  three  axes,  as  Gen.  de  Schubert 
and  Capt.  Clarke  would  make  it,  than  as  a  simple  oblate  spheroid;  and  yet 
th^se  g^entlemen  profess  to  assign  the  error  of  the  metre,  by  comparing  the 
qnadimnt  passing  through  Paris,  theoretically  computed  as  a  quadrant  of 
auch  an  ellipsoid,  with  the  same  quadrant  as  determined  by  the  actual 


330  OUTLINES  OF  AK 

measurement  of  its  ninth  part.  But  certainlj  this  arc  meaaured  did  not 
form  part  of  a  re/j^ular  ellipse.  Had  that  been  true,  the  successiTe  de- 
grees measured  would  have  exhibited,  in  proceeding  from  south  to  nortli, 
a  regular  and  graduai  increase  in  length.  An  increase  was  obRerved,  bat 
it  was  hj  no  means  regular.  The  whole  arc  being  divided  into  three 
parts  approximatelj  equal,  showed,  in  the  southern  division,  a  mean  in- 
crease of  12'9  toises.  in  the  middle  division,  an  increase  of  82*4  toises; 
and  in  the  northern  division,  an  increase  of  6*5  toises  only.  When  rab- 
sequentiy  the  arc  had  been  extended  northward  to  the  latitude  of  Green- 
wich,  and  southward  to  the  island  of  Formentera,  making  a  total  of 
12°  48'  48". 80,  or  verj  nearly  one-seventh  of  the  quadrant,  a  similar 
division  into  jIm  parts,  (the  northern,  however,  being  less  than  the  aver- 
age of  the  others,)  gave,  in  the  southern  division,  a  diminution  going 
north,  in  direct  contradiction  to  the  theory  of  a  flattened  spheroid.  The 
succession  of  values  was  then,  for  the  soathernmoet  division,  a  dimination 
of  two  toises  per  de^rree  going  north ;  for  the  second,  an  increase  of  12*9 
toises ;  for  the  third,  an  increase  of  82 '4  toises ;  for  the  fourth,  ao  increase 
of  8*4  toises  ;  and  for  the  fifth,  an  increase  of  7*23  toises.  It  is  thus  mani- 
fest that  the  diminution  of  curvature  was  least  rapid  in  the  middle  of  the 
arc,  bfting  more  rapid  both  north  and  south  of  that  point,  which  is  not  a 
characteristic  of  an  elliptical  curve.  The  scientific  commission  which  fixed 
the  length  of  the  metre,  had  before  it  only  the  measurement  from  Moot 
Jouy  to  Dunkirk,  of  9"  40'  45".67.  Two  eminent  geometers,  members  of 
this  commission,  Laplacs  and  Legiendre,  found,  from  a  comparison  of 
the  diflferent  sections  of  this  arc,  an  ellipticity  of  l-150th  and  l-148th ; 
but  from  a  comparison  of  the  whole  with  the  arc  of  Peru,  only  an  ellip- 
ticity of  l-834th.  Delambre,  who,  with  Mechain,  had  executed  the  meas- 
urement, found,from  a  similar  comparison  with  the  Peruvian  arc,ao  eccen- 
tricity of  l-812th,  and  subsequently  of  l-dOQth.  Upon  the  extended  arc, 
from  Formentera  to  Greenwich,  he  made  the  eccentricity  finally  1-1 78th. 
The  commission  fixed  the  metre  at  448*296  French  lines ;  bat  Detamhrt 
concluded,  from  his  latest  results,  that  the  true  length  should  be  448*820 
lines  ;  which,  if  correct,  would  show  the  metre  of  the  commission  to  be 
too  short  by  l^Oth  of  an  English  inch. 

Degrees  in  the  same  latitudes,  measured  in  different  parts  of  the 
world,  differ,  in  some  instances,  very  sensibly.  The  length  of  the  degree 
found  by  Liuganig,  in  Hungary,  is  materially  less  than  that  in  the  cor- 
responding latitude  in  France.  That  found  by  Mcuon  and  JHsson,  ic 
Pennsylvania,  is  also  considerably  less  than  that  of  the  French  geode- 
sists  between  Formentera  and  Mont  Jouy,  both  In  latitude  89*.  A  verj 
extraordinary  anomaly  is  presented  by  the  measurement  of  LaemUe,  a^ 
the  Cape  of  Good  Hope,  which  gives,  in  latitude  88**  8.,  a  greater  length 
than  is  found  in  France  in  latitude  46*.  This  determination,  compared 
with  the  Peruvian  arc,  would  imply,  in  the  southern  hemisphere,  the 
extreme  flattening  of  l-78th.* 

*  Little  weight  is  attached  to  the  measurement  in  Pennsylvania,  it 
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Anj  two  meaBarements  anywhere  made,  when  compared,  give  a  dif- 
ferent value  for  the  compression  of  the  polar  regions ;  and  these  differ- 
eoces  are  moreover  found  as  well  in  comparing  different  parts  of  the  same 
measured  arc,  as  in  comparing  different  arcs.  Col.  SoereH,  in  his  report 
upon  the  nothern  section  of  the  great  meridian  survey  of  India,  has 
thus  made  comparisons  upon  twelve  arcs,  combined  in  forty-two  different 
modes;  and  from  every  comparison  he  has  deduced  a  different  ellip- 
tirity,  and  different  values  of  the  earth's  polar  and  equatorial  diameters.* 
.Among  the  arcs  thus  compared  are  the  Indian  arc,  the  Russian  arc,  tlie 
French  arc,  the  Swedish  arc,  and  the  Peruviao  arc.  The  northern  Iialf 
of  the  northern  section  of  the  Indian  arc,  compared  with  the  southern 
half  of  the  same  section,  gives  an  eccentricity  of  l-192nd ;  while  the 
•OQthem  half  of  the  northern  section,  compared  with  the  whole  southern 
section,  gives  one  of  l-890th — about  half  the  former. 

The  following  remarks  f  of  Col.  EvereH  illustrate  the  futility  of  the  at- 
tempt, in  the  present  state  of  our  knowledge,  to  ascertain,  with  anythinff 
like  minate  exactness,  the  true  dimensions  of  the  earth,  from  geodetic 
measurement.  He  says :  *'  In  making  the  selection  of  arcs,  which  are 
most  worthy  to  be  employed  in  these  comparisons,  it  is  utterly  hopeless 
to  escape  the  imputation  of  exercising  the  judgment  arbitrarily,  for  the 
plain  reason  that  what  pleases  one  person  will  rarely  satisfy  the  views  of 
another.  If,  however,  the  elements  be  all  authentically  extracted,  and 
their  functional  constants  accurately  computed,  it  can  be  of  little  moment 
what  selection  is  made,  provided  a  f uU  exposition  be  afforded  ;  for  these 
elements  and  constants  will  materially  facilitate  the  task  of  those  who 
give  the  preference  to  any  other  arcs  than  those  chosen."  And  further  : 
"  As  eacli  comparison  gives  an  independent  value  of  the  major  axis  of 
the  ellipse  and  of  the  compression,  there  arises  a  difficulty  similar  to  that 
just  alluded  to,  of  fixing  on  the  least  objectionable  method  of  finding 
the  most  probable  mean  result ;  to  which  the  same  observation  is  appli- 
cable, viz :  that  every  geodesist  is  at  liberty  to  use  that  which  seems 
best  to  him.  provided  he  gives  a  full  explanation,  and  leaves  the  data 
tree  for  others  to  employ  in  any  manner  they  may  deem  preferable.*' 

The  conclusion  jat  which  we  arrive  from  all  this  discussion  is,  that 
while  the  metre  is  probably  somewhat  in  error,  the  amount  of  its  error  is 
uncertain,  and  that,  if  it  were  altogether  correct  we  could  not  know  it  to 

having  been  made  without  triangulation,  and  with  the  chain  alone.  Gen. 
d^  Schubert,  computing  its  lenfrtn  from  his  hypothetical  spheroid,  makes 
it  675  feet,  or  about  one  furlong,  too  short — the  total  length  measured 
being  nearly  102  miles.  Lac4}aUe's  measurement  has,  moreover,  been 
shown,  by  the  more  exact  operations  of  MaeUar  and  Henderson,  to  have 
been  affected  by  a  very  material  error  of  excess. 

*  Similarly  discordant  results,  obtained  later  by  Gen.  de  Schubert,  by 
comparisons  made  upon  eight  measured  arcs,  have  been  mentioned  above. 
It  may  be  thought  by  some  that  the  citations  from  Col.  Everest,  which  fol- 
low, have  no  longer  any  value ;  but  it  is  too  early  yet  to  say  that  the  old 
geodetic  methods  are  entirely  superseded. 

f  An  Account  of  the  Meaeurement  of  two  Sections  of  the  Meridional  Arc 
of  India,  dc.  By  Lieut.  Col.  Eybrbbt.  London,  1847.  The  citations  are 
trom  p.  425. 
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be  so.  Delambre,  the  difltinguiBhed  geodesist,  whose  labors  contribated 
BO  largely  to  furnish  the  basis  on  which  the  international  commission  of 
1790  dstablished  their  determination  of  the  metre,  and  himself  a  member 
of  that  commission,  makes  the  defect  of  length  about  equivalent  to 
l-460th  of  an  inch.  Sir  John  Hersehel,  computing  from  the  dau  far- 
nished  bj  Airy,  Bestel  and  de  Sehvb&ri,  puts  it  at  l-308th  of  an  inch* 
The  same  authority,  computing  from  the  results  of  Capt.  Clarke,  ad- 
vances the  magnitude  of  the  error  from  l-208th  to  l~l63rd  of  aa  inch. 
And  Capt.  Clarke  himself,  in  his  later  compuUtion,  published  in  1896,  in 
a  volume  issued  by  the  Ordnance  Survey,  gives  it  at  the  somewliat  re- 
duced value  of  l-178rd.  Finally,  from  the  direct  consideration  of  the 
French  geodetic  measurement  its^f,  we  have  some  reason,  as  will  pres- 
ently be  made  to  appear,  to  suppose  that  these  valuations  may  be,  on» 
and  all,  too  great.  But  what  is  beyond  auy  question  is,  that  no  two 
geodesists,  though  starting  from  the  same  facts,  ever  reach  preciselj  the 
same  result ;  that  every  addition  to  the  data  must  modify  every  pre- 
viously formed  deduction  ;  and  that  the  time  will  probably  never  arrive 
when  the  length  of  any  meridional  quadrant  will  be  known  with  abso- 
lute  exactness. 

It  will  of  course  be  understood,  and  it  has  been  stated  already,  that  the 
manner  of  arriving  at  any  value  of  the  imputed  error,  is  by  comparing  a 
calculated  value  of  a  hypothetical  quadrant  of  a  presumedly  regal ar 
ellipsoid  of  three  axes,  with  the  length  of  an  actual  quadrant  of  the 
earth  itself,  as  determined  by  the  direct  measurement  of  its  ninth  part. 
Now,  it  so  happens  that  the  French  arc,  upon  the  measurement  of  which 
the  metre  is  founded,  is  so  situated  as  to  give  very  nearly  the  length  of 
the  mean  degree ;  that  is,  of  a  dejrree  scarcely  at  all  affected  by  the  ellip- 
ticity  of  the  meridian,  whether  that  be  greater  or  less.  The  limiting  lat 
itudes  are  Mont  Jouy,  41'  22'  42".4,  and  Dunkirk,  51*  2'  9".7,  of  which 
the  sum  exceeds  a  quadrant  by  but  about  two  and  one-third  decree.  If 
this  sum  had  been  just  90".  the  influence  of  the  ellipticity  upon  the 
length  of  the  metre  would  have  been  practically  inappreciable.  In  the 
actual  case,  the  substitution  of  the  ellipticity  found  by  Gen.  de  Schubert. 
for  that  employed  by  the  scientific  commission,  would  not  have  affecied 
this  length  by  so  much  as  the  fifty-thousandth  part.  The  possibilities  of 
error,  which  always  exist,  to  the  extent  of  a  second  or  two.  and  inevita- 
bly to  fractions  of  seconds,  in  the  latitudes  of  the  terminal  staiioue,  may 
introduce  a  larger  degree  of  uncertainty  than  this— an  uncertainty  which 
diminishes,  however,  as  the  amplitude  of  the  arc  is  greater. 

The  error,  then,  if  it  exists,  is  thus  drawn  upon  the  process  of  mea<^ 
urement.  According  to  the  computation  of  Sir  John  Herichel,  from  the 
data  of  Gen.  de  Bchubert tih»  international  commission  of  1799  made  their 
quadrant  too  short  by  4,008  British  feet.  From  Capt.  Glarke'e  results  he 
deduces  the  larger  error  of  6,124  feet;  but  Capt.  Clarke  himself  gives 
the  length  of  the  quadrant  passing  through  Paris  as  being  1,472*5  metres 
in  excess  of  ten  million,  which  is  equivalent  to  an  error  of  4,831  British 
feet.  Hence,  the  original  measurement  must  have  been  wrong  to  the  ex- 
tent of  445  feet,  (the  ninth  part  of  4,008,)  if  we  adopt  the  first  oonduaioii. 
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or  of  587  feet,  (the  alnth  part  of  4,831,)  if  we  prefer  the  seoondL  Now,  a 
teet  of  the  accuracy  of  the  geodetic  work,  aa  it  was  actuallj  condacted, 
may  be  found  in  the  fact  that  the  base  of  verification  at  Perpignan, 
^,006*249  toioea  in  length,  having  been  determined  by  computation 
through  a  chain  of  fifty-three  triangles,  from  the  base  at  Mel  an,  distant 
^,000  toifsee,  was  found  to  be  apparently  of  the  length  of  6,006 '089  toises; 
«o  that  between  the  length  as  measured  and  the  length  as  computed, 
there  wa8  a  discrepancy  of  only  sixteen-one-hundredths  of  a  toise.  As 
in  33,000  there  are  five  and  a  half  times  6,000,  this  error  indicates  a  pos- 
«ible  error  five  and  a  half  times  greater  on  the  whole  distance  between 
the  bases ;  that  is  to  say,  nearly  T.  0*88.  Then  as  the  whole  arc  meas- 
ured was  501,485  toises,  or  seventeen  times  88,000,  the  total  error  on  the 
whole  distance  might  have  been  possibly  T.  15 ;  which  is  equivalent  to 
ninety- six  feet  nearly.  The  probabilities  are,  therefore,  that  the  length 
of  the  quadrant,  as  determined  by  MSehain  and  DeHambre,  is  not  in  error 
more  than  about  860  feet,  if  as  much ;  and  that  the  possible  error  of  the 
platinum  metre  of  the  Archives,  instead  of  amounting  to  l-200th  of  an 
inch,  does  not  exceed  l-960th.* 

It  is  not  a  matter  of  any  practical 'importance,  however,  what  is  the 
supposed  value  of  this  minute  fraction.  There  can  be  no  doubt  that 
^Yerj  new  meridional  measurement  will  furnish  material  to  the  geom- 
eters for  new  investigations  and  new  results  ;  nor  is  it  probable  that  it 
will  soon  be  settled  what  is  the  true  length  of  any  meridian.  The  lec- 
ture of  Sir  John  Serschel,  which  contains  the  strictures  upon  the  correct- 
ness of  the  French  survey  above  noticed,  itself  furnishes  evidence  of  the 
insUbility  of  the  so-called  constants  of  the  earth's  figure.  The  original 
text  of  the  lecture  gives,  under  date  of  September  80,  1868,  one  set  of 
values  for  the  polar  axis ;  the  semi-axes  of  the  equatorial  ellipse,  and  the 
positions  of  these  semi-axes  ;  the  elliptidty  of  the  French  meridian ;  and 
the  (inferential)  error  of  the  metre ;  and  an  appendix  of  October  11,  in 
the  same  year,  gives  another  set  complete ;  while  a  postscript  to  the  ap- 
pendix, without  date,  iiiforms  us  of  still  more  recent  modifications  of 
these  last  determinations,  f 


*  Mr.  Delambre,  who  arrives,  by  a  different  coarse  of  reasoning,  at  the 
same  result,  t.  «.,  fifteen  toises  for  the  possible  error,  observes  that  the 
mean  should  be  taken  between  observation  and  calculation,  viz. :  7*5 
toises;  which  would  reduce  the  probable  error  of  the  metre  to  the 
1,920th ;  say  the  2,000th  part  of  an  inch. 

All  these  deductions,  however,  as  well  as  those  of  de  Schubert  and 
Clarke,  are  founded  on  the  assumption  that  the  earth's  quadrants,  if  not 
oqual,  are  at  least  truly  elliptical  in  curvature.  But  this  appears  not  to 
he  the  case  with  any  of  them ;  so  that  the  only  way  to  arrive  at  absolute 
-certainty  in  regard  to  the  leng^  of  any  one,  will  be  to  measure  it  ac- 
toally  from  end  to  end^a  method  manifestly  impracticable. 

f  The  numbers  here  referred  to  are  those  of  Capt.  Clarke,  already  men- 
tioned. Sir  John  Heraehel,  like  Prof.  Piasxi  Smyth,  and  some  others, 
seems  to  have  indulged  a  sort  of  fond  hope  that  tne  earth's  axis  would 
ultimately  prove  to  measure  exactly  500.500,000  British  inches.  His  own 
determination  had  made  it  500,497,056.    Capt.  Clarke's  first  result  reduced 
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The  8iigg«8tion  of  Sir  John  Hertchdy  thAt  the  jwlar  axis  of  the  earth 
would  have  been  a  more  felicitous  choice  as  the  basis  of  a  metrical  syB- 
tem  than  the  length  of  anj  meridian,  or  than  any  other  known  natural 
dimension,  will  probably  be  undisputed  in  any  quarter.  This  is  a  dimen- 
sioQ  which  is  entirely  unique ;  and  being  the  common  axis  of  all  Me- 
ridians, belongs  equally  to  all  the  world.  But  if  absolute  accuracy  is 
insisted  on,  it  will  no  more  be  found  in  this  axis  than  in  the  meridiaDS, 
though  the  magnitude  of  the  probable  error  may  be  leas.  Sir  John 
Jiersehel  himself  gives  seyen  different  determinations  ;  one  from  Airy, 
one  from  Bessd,  three  from  dd  Schvbert,  one  from  himself,  and  one  fmm 
Clarke.  The  difference  between  the  maximum  and  the  minimum  among 
these,  is  more  than  15,000  feet.  Col.  Boerett,  as  stated  above,  has  given 
forty-two,  found  by  taking  different  arcs  by  pairs.  These  he  has  Rubse- 
quently  combined  in  various  ways,  for  the  purpose  of  obtaining  mean 
results  ;  the  number  employed  to  obtain  a  single  mean  varying  from  five 
to  nine.  The  difference  between  the  maximum  and  the  minimum  of  the 
means  thus  obtained,  is  nearly  19,000  f  e<*t.  The  extremes  of  course  differ 
much  more  widely,  as  do  those  found  by  de  Sehubert. 

Though  it  is  to  he  regretted  that  the  earth's  axis  had  not  been  origin- 
ally selected  as  the  basis  of  the  world's  system  of  weights  and  measures, 
yet  the  regret  arises  rather  from  a  sense  of  the  superior  beaaty,  aim- 
)>licity,  and  scientific  perfection  in  the  ideal  of  a  system  founded  upon 
such  a  basis,  than  from  any  practical  disadvantage  resulting  from  the 
choice  actually  made.  No  matter  what  may  be  the  cumbers  used  kern- 
after  to  express  the  length  of  the  earth's  axis  or  of  its  meridians,  the 
metre  will  always  be  the  length  of  the  platinum  bar  definitely  declared 
to  be  its  representative  by  the  international  scientific  commission  of 
1799. 

Besides  the  objection  to  the  scientific  basis  of  the  metrical  system, 
other  objections  of  a  more  practical  nature  have  been  urged  against 
some  of  its  particular  features.  All  these  have  been  brought  together 
in  the  exhaustive  report  of  Mr.  Adams,  already  referred  to,  and  may  be 
briefi  y  examined  as  they  are  presented  there. 

Mr.  Adams  first  objects  to  the  length  of  the  metre,  as  being  too  great 
for  convenience  as  a  unit  of  measure.  "  Perhaps,"  he  says,  "  for  half  the 
occasions  which  arise  in  the  life  of  every  individual  for  the  use  of  a  linear 
measure,  the  instrument,  to  suit  his  purposes,  must  be  portable,  and  fit  to 
be  carried  in  his  pocket.  Neither  the  metre,  the  half  metre,  nor  the 
decimetre  i^  suited  to  that  purpose.*'  Without  stopping  to  inquire  how 
far  the  foot-rule  may  be  more  fit  to  carry  in  the  pocket  than  the  deci- 
metre, it  is  sufficient  here  to  observe  that,  if  a  measure  of  three  deci- 
metres in  length  (which  is  almost  exactly  a  foot)  should  be  found  to  be 


this  result  to  500,490,482 ;  and  it  was  gratifying,  therefore,  to  be  able  to 
announce  in  the  postscript  that  his  later  corrections  "had  made  the  polar 
axis  approximate  still  more  nearly  to  500,500,000  inches."  The  final  de- 
termination, published  in  1866.  however,  carries  it  farther  off  from  this 
favorite  value  than  any  of  the  foregoing,  since  it  gives  it  at  500,482,296. 
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more  convenient  and  more  portable  than  an  entire  metre,  anybody  who 
chooses  to  carry  inch  a  mle  in  his  pocket  can  do  so  ;  and  the  facility  with 
which  measures  made  with  such  a  rule  may  be  converted  into  meters  is 
such,  that  it  is  impossible)  to  find  any  solid  groand  for  objection  in  the 
fact  that  sQch  a  conversion  will  be  necessary.  But  if,  for  common  pur- 
poses, this  measure  continues  to  be  called  a  foot  (or  a  foot  metric,  to  dis> 
tiDgaish  it  for  the  time  from  the  old  foot),  and  the  conversion  is  not  prac- 
ticed at  all,  it  is  not  apparent  what  harm  can  arise ;  while,  for  any  pur- 
pose of  computation,  the  conversion  could  be  immediate  ;  so  that  all  the 
advantages  of  the  metric  system  could  be  secured,  without  really  en- 
croaching sensibly  in  this  respect  upon  the  ordinary  habits  of  men.  The 
new  foot  would  fall  short  of  the  old  one  by  not  quite  19-lOOths  of  an  inch. 
This  difference  is  considerably  less  than  exists  now  between  the  Danish 
and  the  Austrian  foot  measures;  on  the  one  hand,  and  the  British,  on  the 
other ;  the  first  being  in  excess  by  86-lOOths  of  an  inch,  and  the  second, 
by  nearly  45-lOOths ;  or  between  the  British  and  the  Swedish,  which  latter 
is  in  deficiency  by  86-tOOths  ;  or  between  the  British  foot  and  the  foot  of 
Frankfort-on.the-Maine,  which  falls  short  by  eight-tenths  of  an  inch. 
This  new  foot,  moreover,  perfectly  accords  with  the  foot  measure  of 
Switzerland,  which  has  been  made  by  law  exactly  three  decimetres. 

But  though  it  is  thus  apparent  that  for  practical  purposes,  a  measure 
may  be  used  which  is,  for  all  the  ends  of  convenience,  equivalent  to  the 
foot,  and  which  is  still  in  perfect  harmony  with  the  metric  system,  it 
does  not  appear  that  there  is  any  want  of  practical  portability  in  the 
metre  itself.  Notwithstanding  Mr.  Adam8*8  defense  of  the  foot-rule,  on 
the  ground  that  it  is  "  an  instrument  fit  to  be  carried  in  the  pocket,"  it  is 
presumed  that  few  people  so  carry  this  instrument,  except  in  a  folding 
form ;  and  in  this  form  the  metre  may  be  carried,  and  is,  in  point  of  fact, 
carried,  with  equal  convenience.  Moreover,  inasmuch  as  the  yard  is 
found,  after  all,  to  be  the  measure  best  adapted  to  the  occasional  uses  for 
which  necessity  arises  in  the  ordinary  occurrences  of  life,  the  portable 
measure  most  frequently  found  in  men's  pockets  is  a  tape  measure,  of  the 
length  of  one  or  two  yards — a  measure  which  is  put  up  in  a  form  greatly 
more  compact  than  any  mle  can  be. 

Besides  the  foot-metric,  of  three  decimetres,  it  is  perfectly  practicable 
and  permissible,  if  any  one  desires  it,  to  use  a  rule  of  a  half  metre  or  of 
a  quarter  metre,  or  of  any  other  fraction  of  a  metre  in  length.  If  the 
acceptance  of  the  metric  system  were  to  impose  upon  a  people  any  mental 
or  legal  incapacity  ever  to  divide  anything  more  into  two  equal  parts,  we 
might  do  well  to  hesitate  long  before  laying  ourselves  under  such  a  disa- 
bility. But  it  is  to  be  presumed  that  people  will  do  what  they  find  it  con- 
venient to  do,  after  as  well  as  before  the  introduction  of  the  new  system. 
They  will  gain  from  this  system  all  the  power  which  it  derives  from  its 
decimal  relations,  and  all  the  benefit  which  results  from  being  in  harmony 
with  the  rest  of  the  world,  without  losing  any  real  advantage  which  other 
relations  may  furnish  in  the  ordinary  transactions  of  life. 

Mr.  AdafM  objects  to  the  metre,  that  it  does  not  correspond  with  any 
known  dimension  of  the  human  body ;  and  that  thus  its  substitution  for 
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the  unit  at  present  in  use  in  the  United  States  will  deprive  the  people  of 
a  resource  which  they  now  find  convenient  for  ascertaining  the  lenirthof 
the  unit  in  the  absence  of  a  rule  measure.  But  the  foot,  certainly,  cftiinot 
be  determined  by  any  such  reference  to  the  person,  though  it  is  possible 
that  the  yard  may  be.  As  a  general  rale,  the  Yard  found  by  holding  one 
end  of  a  string  between  the  thumb  and  finger  of  the  arm  extended  hori- 
zontally, and  "  marking  the  point  which  can  be  brought  to  toacb  the 
centre  of  the  lips,  (facinpr  full  in  front,)"  in  accordance  with  the  directioo 
(riven  by  Sir  John  fferschel,  will  be  a  short  yard ;  and  the  face  should  be 
inclined  to  the  direction  opposite  the  extended  arm,  to  make  it  true.  Bui 
if,  instead  of  marking  the  point  which  touches  the  centre  of  the  lips,  the 
experimenter  carry  the  string  across  the  lips  as  far  around  as  the  angle 
of  the  jaw,  he  will  have  pretty  accurately  a  metre.  Or,  otherwise,  if  the 
string  be  carried  horizontally  across  the  breast,  the  point  characteristic 
of  that  part  of  the  person,  on  the  side  opposite  the  extended  arm.  will 
mark  the  metre.  The  present  value  of  the  foot,  notwithstanding  its 
name.  is.  in  England  and  the  United  States,  manifestly  a  derivative  from 
the  yard,  of  which  it  is  a  third  part.  The  length  of  the  human  foot  is 
neither  a  third  part  nor  a  fourth  part  of  the  arm,  measured  (as  above)  to 
the  lips  ,  but  it  is,  with  a  very  near  approach  to  exactness,  the  fourth 
part  of  a  metre  ;  so  that  a  man  of  ordinary  stature  and  normal  propoN 
lions  could  easily  reproduce  the  metre  with  sufficient  accuracy  for  ordi- 
nary uses,  by  simply  measuring  his  uncovered  foot.* 


*  Mr.  AdaiM  rather  exaggerates  the  importance  of  that  property  of  a 
unit  of  measure  which  identifies  it  in  some  way  with  the  human  person. 
And  one  of  his  illuntrations  of  this  importance  seems  to  prove  something 
which  he  did  not  intend.  "  When  the  Russian  general,  Suwarrow^'*  he  ob 
serves,  in  his  "  Discourses  under  the  Trigger"  said  to  his  troops,'  a  sol- 
dier's step  is  an  arsbeen,'  [archine,]  he  gave  to  every  man  in  the  Russian 
army  the  natural  standard  of  the  long  measure  of  his  country.  No  Rus- 
sian soldier  could  ever  afterward  be  at  a  loss  for  an  arsheen."  Without 
having  the  text  of  the  "Discourses"  at  hand,  one  may  well  doubt 
whether  the  rough  old  general  was  not  here  designing  to  convey  an  idea 
purely  military,  rather  than  to  contribute  to  the  elementary  education  of 
his  troops  ;  the  idea,  that  ifl  to  say,  that  a  step  having  a  length  equal  to 
an  archine,  is  the  step  which  will  enable  men  to  get  over  the  most 
ground  in  a  given  time  and  with  the  least  fatigue  ;  and  is,  therefore,  a 
«oldier*s  step,  or  the  step  a  soldier  should  cultivate.  And  his  reference 
to  the  archine  was  apparently  a  reference  to  something  the  soldier  was 
presumed  to  know  already,  rather  than  to  something  he  ought  to  learn. 
But  if  an  archine,  which  is  twenty-eight  inches,  is  a  soldier's  step.how 
comes  it  that  a  farmer's  step,  in  the  United  States  and  England,  is  thirty- 
six  inches?  The  fact  is,  that  the  pace,  whether  an  archine  or  a  good 
yard  in  length,  though  commonly  spoken  of  as  a  natural  nnit,  is  an  arti- 
ficial step,  which  cannot  be  usefully  employed  without  some  practice. 
And  whoever,  equally  without  practice,  attempts  to  ascertain  the  length 
of  the  yard  in  the  manner  mentioned  in  the  text,  will  find  that  his  re- 
sults are  variable,  and  few  of  them  exact. 

None  of  the  (average)  dimensions  of  the  human  frame  answer  per- 
fectly to  any  determinate  values  of  the  prevailing  measures  of  length ; 
and  it  is  as  easy  to  find  modes  of  deriving  approximate  metrical  lengths 
from  the  person  as  any  other. 
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Mr.  Adanu  Bpeaks  of  the  antiquity  of  the  foot  as  indicating  that  it  has 
been  determined  in  its  length  bj  some  inherent  property  of  convenience 
which  belon^rs  to  no  other  measure.  Bat  looking  at  the  world's  entire 
history,  the  foot  seems  to  be  of  comparatively  modern  origin.  The  cubit 
was  the  unit  of  the  antediluvian  world.  The  foot  was  not  known  to 
2foah  when  he  laid  the  Iseel  of  the  ark  ;  nor  to  OJuops  when  he  raised 
the  great  pyramid  of  Gkizeh  ;  nor  to  Moses  when  he  erected  the  taber- 
nacle in  the  wilderness ;  nor  to  Solomon  when  he  built  the  first  tempi**  at 
Jerusalem ;  nor  to  Zerubabel  when  be  built  the  second.  It  is  evident, 
therefore,  that  there  is  nothing  in  the  nature  of  things  which  makes  it 
necessary  that  the  foot  shouM  be  retained. 

Mr.  Adams  regards  it  as  a  serious  defect  of  the  metric  system  tlint  it 
provides  only  one  series  of  weights  for  all  commodities,  and  one  series  of 
measures  for  all  capacities.  The  early  weights  and  measures  of  Great 
Britain,  on  the  other  hand,  which  her  colonists  carried  with  them  to  the 
western  continent,  embraced  double  units  both  of  weight  and  of  measure, 
related  to  each  other  as  the  specific  gravities  of  com  and  wine.  If  a 
connterpoised  vessel  on  being  filled  with  wine  required  a  pound  weight 
avoirdupois  to  restore  the  equilibrium,  the  same  vessel  filled  with  corn 
would  require  a  less  weight  to  do  the  same  ;  and  this  determined  tlie 
pound  Troy.  In  like  manner,  if  the  wine  which  fills  a  vessel  of  given 
capacity,  balance  a  pound  weight  avoirdupois,  a  vessel  of  larger  capacity 
will  be  required  in  order  that  the  grain  which  fills  it  may  produce  the 
same  equiponderance.  The  advantages  which  such  an  adjustment  ap- 
parently  affords,  seem  to  have  impressed  Mr.  Adams  very  forcibly :  yet 
he  admits  that,  in  England,  the  proportion  has  been  lost  in  the  measures 
of  capacity  ;  and  that,  as  it  respects  weight,  it  is  practically  of  no  use  In 
the  United  States.  I'hree  or  four  years  after  his  report  was  presented,  the 
British  Parliament  abolished  the  double  measures  of  capacity  altogether. 
Among  the  minor  arguments  alleged  by  Mr.  Adams  in  favor  of  the  pre- 
servation of  both,  that  is  the  double  units  both  of  weight  and  capacity,  is 
the  rather  curious  one  that  retail  dealers  may  sometimes  (as  in  the  case 
of  drugs)  buy  by  avoirdupois  weight,  and  make  a  profit  in  selling  by 
Troy.  Innkeepers,  also,  (such  was  at  the  time  the  case  in  Pennsylvania,) 
may,  under  this  system,  buy  their  ale  by  the  larger  measure,  and  sell  ad- 
vantageously at  retail  by  the  lesser.  "  In  both  cases/'  he  remarks,  "  the 
difference  of  the  measure  forms  part  of  the  compensation  for  the  labor 
and  skill  of  the  apothecary,  and  part  of  the  profits  necessary  to  support 
tlie  establishment  of  the  publican."  Such  an  argument  in  the  mouth  of 
a  statesman  excites  surprise.  What  has  the  legislature  to  do  with  com- 
pensating  the  labor  and  skill  of  the  apothecary,  or  helping  the  tavern- 
keeper  to  keep  up  his  establishment?  And  why  should  the  dry-goods 
dealer  be  prevented  from  selling  (by  a  process  nnperceived  by  the  cus- 
tomer) four  yards  for  the  fair  price  of  five,  when  the  druggist  is  en- 
abled (by  a  similar  expedient)  to  sell  four  pounds  for  the  price  of  five? 
To  the  world  of  the  present  day,  there  can  be  no  doubt  that  the  exist- 
ence of  two  systems  of  weight  and  measure  side  by  side,  however  con- 
nected by  proportion,  is  simply  a  nuisance ;  and  argument  upon  this 
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point  would  be  thrown  away.  The  additional  saggeetion  of  Mr.  Adam, 
tnat  the  two  standards  of  weight  serve  to  verify  each  other,  being  in  the 
known  ratio  of  6,760,  to  7,000,  so  that  in  case  one  be  lost  and  not  the 
other,  the  latter  will  serve  to  replace  the  former,  is  too  unsubstantia]  to 
require  remark.  The  occurrence  of  the  continfi^enej  here  spokeo  of  ts 
possible,  is  wholly  inconceivable. 

Mr.  Adams  further  says  that  the  metric  system,  while  giving  the 
weight  of  a  single  substance  (distilled  water)  when  the  bulk  is  knowo, 
gives  the  weight  of  nothing  else  ;  whereas  the  old  British  weights  and 
measures  gave  the  weight  of  both  com  and  wine.  Mr.  Adafns  has  here 
selected  for  censure  a  point  in  which  oneK>f  the  greatest  merits  of  the 
metric  system  lies.  So  far  from  giving  the  weight  of  nothing  else  bat 
water,  it  gives  the  weight  of  everything  else.  This  matter  has  been 
already  so  fuily  illustrated  that  it  may  here  be  dismissed  without  farther 
argument. 

It  is  made  still  further  a  matter  of  reproach  to  the  metric  system  bj 
Mr.  Adams,  that  the  system  has  not  yet  been  extended — he  would  make 
it  appear  to  have  been  found  impracticable  to  extend  it — ^to  geography 
and  navigation  (latitude  and  longitude)  or  to  tbe  division  of  the  circle : 
and  that  this  failure  furnishes  pretty  strong  evidence  that  the  theorettc- 
ally  simple  may  not  seldom  be  at  war  with  the  practically  useful. 

To  this  reproach  it  may  be  replied  that  the  extension  of  the  sjrstem  to 
the  subjects  mentioned  has  been  made  and  found  to  be  advantageous  ;  bat 
that  it  has  not  seemed  indispensable  or  even  very  important  to  press  a 
cbanffe  in  this  respect ;  inasmuch  as  the  terrestrial  co-ordinates  and  the 
division  of  the  circle  were  precisely  the  matters,  (and  except  the  Arabic 
numerals  and  the  symbols  of  algebra,  the  only  matters,)  upon  which  all 
the  world  were  in  perfect  harmony  before  the  metric  system  was  con- 
ceived. To  press  the  change  as  to  other  matters  would  be  to  promote 
unity.  To  introduce  it  here  would,  for  the  time  being,  simply  create 
diversity.  The  time  may  possibly  come  when  the  sexagesimal  division 
of  tbe  circle  will  be  abandoned  for  the  centesimal ;  but  this  will  onW  be 
by  common  consent,  after  the  metric  system  in  respect  to  other  mat- 
ters shall  have  been  universally  received.  Centesimal  tables  of  the 
trignometrical  functions  were  constructed,  and  circular  instruments 
were  centesimally  divided,  during  the  early  years  of  the  first  French 
Kepublic. 

That  they  were  found  convenient  by  those  who  used  them  is  sufficientlj 
established  by  the  testimony  of  Ddambre,  who  makes  the  following  statOi 
ment ;  "  Trois  de  nos  quatre  cercles  Stolen  t  devis^  en  grades  ou  degree 
decimaux  valant  chacun  SW  -^400  —  O.'^O  —  64'  —  8240."  CeUe  diti- 
sion  est  beaucaup  plus  eommode  pour  Vusage  du  eereU  rSpetUeur,€t  U 
seraU  egalement  pow  les  verniers  de  tons  les  instruments  gudconques. 
Plusieurs  personnes  tiennent  encore  a  I'ancienne  division  par  habitude  et 
parce  qu'elles  n'ont  fait  aucun  usage  de  la  nouvelle ;  mais  aucun  de* 
ceux  qui  Us  ont  prantguSes  tauies  deux,  ne  veut  retaurtur  a  Vandsnne"  * 

*  Delambre,  Base  du  systhne  metrique  decimal.  Tome  I,  p.  98. 
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Delambre  proceeds  to  explain  how  the  ordinary  tables  may  be  used  with 
centeflimally  divided  instrnments,  or  centesimal  tables  with  the  ordinary 
iostraments;  sexagesimal  arcs  (or  for  present  purposes  we  may  say 
nanagenmal)  being  conyerted  into  centesimal  by  addinfp  one-ninth  to  the 
namerical  expressions  of  their  yalae ;  and  centesimal  reduced  to  nona- 
gesimal,  by  subtracting  one-tenth.  It  appears,  therefore,  not  to  be  true, 
aa  imputed,  that  the  non-extension  of  the  decimal  system  into  trigono- 
metry, geography,  and  astronomy,  is  ab  evidence  of  its  ill-adaptation  to 
the  objects  of  those  sciences ;  this  non-extension  has  been  owing,  on  the 
otlier  hand,  to  the  fact  that  there  already  exists  a  uniformity  of  practice 
throughout  the  world  in  the  methods  of  these  sciences,  which  it  is  not 
important  immediately  to  disturb ;  with  the  additional  fact  that  the  ex- 
isiing  system  is  so  interwoven  with  every  form  of  scientific  publication 
that  it  could  not  be  suddenly  changed  without  an  inconvenience  as  uni- 
versal  as  is  the  present  prevalence  of  the  system  itself. 

The  final  objection  of  Mr.  Adamt  to  the  metric  system  is  found  in  its 
nomenclature.  Tet,  regarded  as  a  scientific  creation,  he  looks  upon  this 
nomenclature  as  admirable.  His  objection  to  it  is,  that  the  people  cannot 
possibly  be  made  to  use  it.  "  The  theory,"  he  says, ' '  of  this  nomenclature 
18  perfectly  simple  and  beautiful.  Twelve  new  words,  five  of  which  de- 
note the  things,  and  seven  the  numbers,  include  the  whole  system  of 
metrology  ;  |^ve  distinct  and  significant  names  to  every  weight,  measure, 
multiple,  and  subdivision  of  the  whole  system  ;  discard  the  worst  of  all 
the  sources  of  error  and  confusion  in  weights  and  measures,  the  applica- 
tion of  the  same  name  to  different  things ;  and  keep  constantly  present 
to  the  mind  the  principle  of  decimal  arithmetic,  which  combines  all  the 
weights  and  measures,  the  proportion  of  each  weight  or  measure  wiih  all 
its  multiples  and  divisions,  and  the  chain  of  uniformity  which  connects 
together  the  profoundest  researches  of  science  with  the  most  accomplished 
labors  of  art  and  the  daily  occupations  and  wants  of  domestic  life  in  all 
-classes  and  conditions  of  society.  Yet  this  is  the  part  of  the  system 
which  has  encountered  the  most  insuperable  obstacles  in  France.  The 
French  nation  have  refused  to  learn  or  repeat  these  twelve  words.  They 
have  been  willing  to  take  a  total  and  radical  change  of  things  ;  but  they 
insist  upon  calling  them  by  old  names.  They  take  the  metre,  but  they 
must  call  one  third  part  of  it  a  foot.  They  accept  the  kilogramme  ;  but 
instead  of  pronouncing  its  name,  they  choose  to  call  one  half  of  it  a 
pound.  Not  that  the  third  of  a  metre  is  a  foot,  or  the  half  of  a  kilogramme 
is  a  pound ;  but  because  they  are  not  very  different  from  them,  and  be- 
cause,  in  expressions  of  popular  origin,  distinctness  of  idea  in  the  use  of 
language  is  more  closely  connected  with  habitual  usage  than  with  preci- 
sion of  expression." 

This  quotation  is  given  at  full  length,  because  it  presents,  in  the  first 
place,  the  merits  of  the  nomenclature  so  distinctly  as  to  render  any  words 
on  that  point  unnecessary  ;  and  because,  secondly,  it  exhibits  very  pre- 
cisely the  nature  of  the  difficalty  which  is  said  to  render  the  system  ob- 
jectionable. A  reply  might  be,  that  things  are  things  and  names  are 
names.    It  is  the  things  that  are  of  primary  importance ;  names  occupy 


340  OUTLINES  OF  AN 

only  the  secondary  rank.  If,  as  Mr.  Adams  wjb,  the  thin^ps  are  accepted 
while  the  uam«8  are  rejected,  be  it  so  for  the  time.  The  main  point  is 
gained.  The  names  will  be  accepted  later.  The  illustration  which  Idr. 
Adams  himself  brings  from  the  history  of  his  own  countrymen  in  tbtir 
treatment  of  the  Federal  coinage  and  its  nomenclature,  was  in  point  with 
him  then,  and  is  in  point  with  us  now.  The  people  knew  the  name 
*'  dollar/'  but  they  knew  nothing  of  dimes,  cents  and  raillH.  Their  smaller 
moneys  were  shillings  and  pence  ;  and  these  denominations  were  in  their 
mouths  for  years  after  the  creation  of  the  Federal  currency,  and  are  uoi 
even  yet  forgotten.  Mr.  Adams  says,  **  It  is  now  nearly  thirty  years 
since  our  new  moneys  of  account,  our  coins  and  our  mint,  have  been 
established.  The  dollar  under  its  new  stamp  has  preserved  its  name  and 
circulation.  The  cent  has  become  toUrably  familiarised  to  the  tongue 
wherever  it  has  been  made  bj  circulation  familiar  to  the  hand.  But  the 
dime  having  been  seldom,  and  the  mill  never,  presented  in  their  material 
images  to  the  people,  have  remained  so  utterly  unknown,  that  now,  when 
the  recent  coinage  of  dimes  is  alluded  to  in  our  public  journals,  if  their 
name  is  mentioned,  it  is  with  an  explanatory  definition  to  inform  the 
reader  that  they  are  ten  cent  pieces;  and  some  of  them,  which  have  found 
their  way  over  the  mountains,  by  the  generous  hospitality  of  the 
country  have  been  received  for  more  than  they  were  worth,  and  have 
passed  for  an  eighth,  instead  of  a  tenth,  part  of  a  dollar.".  Since  this 
paragraph  was  written,  the  people  of  the  United  States  have  learned  per- 
fectly the  name  as  well  as  the  apj^rance  of  the  dime  ;  and,  during  the 
same  period,  the  French  people  have*  equally  learned,  the  nomenclatare 
of  their  system  of  weights  and  measures.  The  lesson  was  in  their  case 
an  especially  hard  one  to  learn,  and  one  which  took  much  time,  because 
it  was  forced  upon  them  without  any  preliminary  preparation.  That  is 
an  error  which  will  nowhere  be  repeated  in  the  future. 

It  is  evident,  throughout  the  report  of  Mr.  Adams,  that  his  own  on- 
willingness  to  see  an  attempt  made  toward  the  introduction  of  the  metric 
system  of  weights  and  measures  into  the  United  States,  grew  out  of  the 
popular  resistance  made  to  its  acceptance  by  the  people  of  France ;  and 
a  belief,  from  which  he  seems  to  have  been  unable  to  escape,  that  ii  never 
would,  or  at  least  would  not  soon,  become  dominant  in  the  country  in 
which  it  originated.  The  state  of  things  which  existed  at  the  time  his 
report  was  written  was  not  ill  suited  to  produce  such  a  belief.  It  is  tic^ 
cribed  by  him  in  the  following  words:  "The  result  of  the  most  siupeiui- 
ous  and  systematic  effort  ever  made  by  a  nation  to  introduce  uniformity 
into  their  weights  and  measures,  has  been  a  conflict  between  four  dis- 
tinct systems. 

"1.  That  which  existed  before  the  revolution. 

"  2.  The  temporary  system  established  by  the  law  of  1st  August, 
1793. 

*'8.  The  definite  system  established  by  the  law  of  the  10th  December, 
1799:  And, 

"  4.  The  usual  system,  p&rmUted  by  the  decree  of  12th  February,  1812. 
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"  This  last  decree  is  a  compromiRe  between  philosophical  theory  and 
inveterate  popular  habits.  Retaining  the  principle  of  decimal  mnltipli. 
cation  and  diyision  for  the  legal  system,  it  abandons  them  entirely  in  the 
weights  and  measnres  which  it  allows  the  people  to  ase.'* 

This  "  asual  system  "  permitted  the  employment  of  old  names,  and  also 
of  old  divisions,  both  binary  and  dnodecimal.  But  it  did  not  restore  the 
old  things ;  for  all  the  weights  and  measures  allowed  were  derived  from 
the  metric  units.  Mr.  Adams  wrote  in  1821.  The  prospect  of  the  speedy 
trinniph  of  the  system  even  in  France  appeared  to  him  at  that  time  to  be 
anything  but  encouraging.  Sixteen  years  later,  however,  the  ustuU  sys- 
tem was  abolished  ;  and  since  that  time — that  y,  for  more  than  thirty 
Tears— nothing  more  has  been  heard  of  that  resistance  on  the  part  of  the 
French  people  to  the  use  of  metric  weights  and  measures,  or  of  their  re- 
fasal  to  learn  their  nomenclature,  or  of  their  discontent  with  the  decimal 
principle,  which  Mr.  Adanu  evidently  believed  to  be  hopelessly  con- 
firmed, and  which  so  much  excited  his  apprehension. 

Mr.  Adams*s  Able  report  embodies,  and  presents  in  a  forcible  manner, 
all  the  material  objections  which  have  ever  been  raised  against  the  metric 
system  ;  and  in  answering  him,  all  other  objections  are  answered  at  the 
same  time.  It  is  worth  while  now  to  cite  his  own  personal  opinions  of 
the  merits  of  this  system,  and  his  hopes  as  to  the  future  which  may  yet 
be  in  reserve  for  it,  in  spite  of  the  (to  his  view)  unpromising  aspect 
of  things  in  his  o^n  time.  He  remarks,  "  The  French  system  embraces 
all  the  great  and  important  principles  of  uniformity  which  can  be  ap- 
plied to  weights  and  measures,  but  that  system  is  not  yet  complete.  Con- 
sidered merely  as  a  labor-saving  machine,  it  is  a  new  power  offered  to 
man,  incomparably  greater  than  that  which  he  has  acquired  by  the  new 
agency  which  he  has  given  to  steam.  It  is,  in  design,  the  greatest  in- 
untion  of  human  ingenuity,  since  that  of  printing ;  but  like  that^  and 
every  other  useful  and  complicated  invention,  it  could  not  be  struck  out 
perfect  at  a  heat.  Time  and  experience  have  already  dictated  many  im- 
provements of  its  mechanism,  and  others  may,  and  undoubtedly  wlil,  be 
'found  necessary  for  it  hereafter.  But  all  the  radical  principles  of  uni- 
formity Are  in  the  machine,  and  the  more  universally  it  shall  be  adopted, 
the  more  certain  will  it  be  of  attaining  all  the  perfection  which  is  within 
the  reach  of  human  power."  By  the  "improvements,"  here  mentioned 
A9.  having  been  made  in  the  system,  are  intended  probably  those  modifi- 
cations which  were  authorized  by  the  law  of  1812 — the  law  which  created 
the  "  usual  system. "  Subsequent  experience  has  shown  that  those  modifi- 
cations were  mainly  unnecessary  ;  and  that  the  system,  though  originally 
"  struck  out  at  a  heat,"  was  produced  as  nearly  perfect  as  any  creation  of 
human  origin  is  ever  likely  to  be.  The  lesson  of  this  experience  must 
be  kept  still  in  mind  in  reading  the  following  glowing  eulojry  of  the 
system,  from  another  part  of  the  same  report : 

"  This  system,"  says  Mr.  Adams,  **  approaches  to  the  ideal  perfection  of 
uniformity  applied  to  weights  and  measures,  and  whether  destined  to 
succeed  or  doomed  to  fail,  will  shed  unf aiding  glory  upon  the  age  in  , 
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which  It  was  concelyed,  and  upon  the  nation  by  which  its  ezecation  wu 
attempted,  and  has  been  in  part  achieved.  In  the  progress  of  its  estab- 
lishment there,  it  lias  been  often  brought  in  conflict  with  the  laws  of 
physical  and  moral  nature — witb  the  impenetrability  of  matter,  and  with 
the  habits,  passions,  prejudices,  and  necessities  of  man.  It  has  undergone 
various  important  modifications.  It  must  undoubtedly  still  submit  to 
•others,  before  it  can  look  for  universal  adoption.  But  if  man  be  an  im- 
provable being ;  if  that  universal  peace,  which  was  the  object  of  a  Sa- 
viour's  mission,  which  is  the  desire  of  the  philosopher,  the  longinj?  of 
the  philanthropist,  the  trembling  hope  of  the  Christian,  is  a  blessing:  V) 
which  the  futurity  of  mortal  man  has  a  claim  of  more  than  mortal 
promise ;  if  the  spirit  of  Evil  is,  before  the  final  consummation  of  all 
things,  to  be  cast  down  from  his  dominion  over  men,  and  bound  in  the 
chains  of  a  thousand  years,  the  foretaste  here  of  man's  eternal  felicity  ; 
then  this  system  of  common  instruments  to  accomplish  all  the  changes  of 
social  and  friendly  commerce,  will  furnish  the  links  of  sympathy  be- 
tween  the  inhabitants  of  the  most  distant  regions  ;  the  metre  will  sur- 
round the  globe  in  use  as  in  multiplied  extension  ;  and  one  language  of 
weights  and  measures  will  be  spoken  from  the  equator  to  the  poles." 

The  period  thus  clearly  foreseen,  at  which  all  the  world,  on  a  subject 
«o  nearly  affecting  the  daily  and  hourly  interests  of  its  inhabitants  of 
every  race  and  country,  shall  be  "of  one  language 'and  of  one  speech," 
is  ceilainly  much  nearer  than  the  eloquent  prophet  could  have  antici- 
pated when  these  words  were  written.  "  Opinion,"  which  he  elsewhere 
says,  *'  is  the  queen  of  the  world,"  without  whose  favoring  voice  no  great 
measure  of  public  policy  can  be  pressed  to  a  successful  consummation, 
has  marched  with  a  rapidity  which  he  certainly  by  no  means  contem- 
plated ;  so  that,  already,  that  uniformity  for  which  he  longed,  but  hardly 
•dared*  to  hope,  except  as  a  crowning  glory  of  the  millenium,  has  been 
reached  by  nearly  half  the  population  of  the  civilized  and  Christian 
world,  and  promises  at  no  distant  day  to  prevail  universally. 

In  anticipation  of  the  period  at  which  the  metric  system  shall  be  intro 
duced  among  the  peoples  by  whom  it  has  not  yet  been  received,  it  be- 
comes the  governments  of  those  peoples  to  makS  such  preparation  for  the 
changes  which  it  will  bring,  as  shall  prevent  the  inconvenience  and  con- 
fusion which  attended  its  first  introduction  into  France.  To  this  end, 
first  of  all,  the  principles  of  the  system  should  be  thoroughly  taught  in 
all  the  schools  for  the  education  of  the  young.  I^t  but  a  single  geoer*- 
tion  be  thus  instructed,  and  the  obstacle  to  change  which  has  been  found 
in  men's  inveterate  habits  of  thought,  will  be  practically  removed.  Let 
there  then  be  a  progressive  introduction  of  the  denominations  of  the 
system  into  different  branches  of  the  public  service  successively ;  begin- 
ning with  those  which  concern  international  relations,  as  for  instance,  the 
^sollection  of  the  revenue  from  customs,  and  the  foreign  postal  and  tele- 
graphic service ;  and  subsequently  advancing  to  matters  of  internal  ad- 
ministration, such  as  the  construction  of  public  works,  the  management 
-of  the  navy  yards,  of  the  military  posts,  and  of  mines  operated  by  gov- 
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ernments,  tlie  statements  of  the  censos  and  statistical  bnreaax,  &c. ;  so 
that  at  length,  when  the  people  shall  have  become  saffldently  familiar- 
ized with  the  system,  bj  seeing  these  examples  of  its  application,  it  may 
be  extended  to  commerce  and  to  the  ordinary  affairs  of  private  life.  An 
additional  advantage  may  be  secured,  by  adopting  the  practice  of  stating, 
for  a  time  at  least,  all  quantities  or  values  specified  in  public  documents, 
in  duplicate  form ;  the  first  being  the  metric  numbers,  and  the  second 
the  numbers  belonging  to  the  familiar  system.  By  means  of  this  expe- 
dient, every  such  document  will  become  an  educational  lesson,  and  the 
people  will  become  familiarized  with  the  system  almost  without  knowing 
it  This  is,  in  general,  the  plan  which,  by  a  unanimous  vote  of  the  inter- 
national conference  of  weights,  measures  and  moneys,  held  in  Paris  in 
Jane,  1867,  was  recommended  for  adoption  to  the  governments  of  all  na- 
tions which  have  as  yet  taken  no  steps  looking  to  the  introduction  of  the 
metric  system  among  them.  It  is  to  be  hoped  that  the  recommendation 
will  not  be  permanently  disregarded  by  any. 


While  these  pages  are  passing  through  the  press,  there  has  been  re- 
ceived  a  compendious  treatise  on  the  metric  system,  prepared  by  Prof. 
Leons  Levi,  of  London,  Honorary  Secretary  of  the  Metric  Committee  of 
the  British  Association,  and  published  in  June,  1871,  from  which  are  de-  • 
rived  some  additional  facts  in  regard  to  the  progress  of  metrolpg^cal 
leform.  The  most  important  of  these  relates  to  British  India.  It  is 
stated  that,  by  an  act  passed  in  1870,  with  the  approval  of  the  home  gov- 
emment,  the  kilogramme  is  adopted  as  the  unit  of  weight  in  India,  and 
the  metre  as  the  uzdt  of  length ;  and  the  Governor-General  in  Council  is 
empowered  to  cause  the  new  weights  and  measures  to  be  used  by  any 
government  office  or  municipal  body  or  railway  company ;  and  to  require 
that,  after  a  date  to  be  fixed,  these  weights  and  measures  shall  in  every 
district  be  the  basis  of  all  dealings  and  contracts  in  any  specified  bosi- 
neaa  or  trade. 

In  Wurtemberg,  Bavaria,  and  Baden,  additional  progress  has  been 
made  by  laws,  initiated  or  passed  In  1868  and  1869,  toward  the  introduc- 
tion of  the  metric  system  in  full. 

In  Bonmania,  the  metric  system  has  been  established  by  law  since  Jan- 
oaij  1st,  1865. 

On  the  American  continent  the  metric  system  has  been  established  in 
the  Republic  of  Equador  since  1806,  and  in  Pern  since  1868.  In  Vene- 
zuela,  the  government  proposed  to  Congress  the  introduction  of  the  sys- 
tem aa  long  ago  as  1856. 

From  the  report  of  the  International  Conference  of  1867,  on  weights 
and  measures  and  coinage,  It  appears  that  Turkey  has  given  a  metric 
value  to  her  unit  of  length,  the  Turkish  archine  having  been  made  equal 
to  three-fourths  of  a  metre. 

From  Prof.  L&oCi  work,  and  from  other  sources,  are  derived  the  follow- 
ing numbers,  representing  the  populations  which  have  adopted  the  metrlo 
28 
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sjstem  in  fall,  and  those  whioh  hare  adopted  mefcrle  Yalnea  for  their 
units. 


L   FtopUtadQpUmajkimtM^gyrUmia 


Fnmce 

French  Ooloniet 

Holland 

Dntcb  Colonies , 

Belfrinm , 

Spain 

Spanish  Colonies , 

Portugal....  •• 

Italy 

North  German  Confeder.. 

Greece 

Ronmanla.  

British  India 

Mexico 

New  Granada 

Ecuador 

Pern 

Brazil 

Umgni^ 

'  ~    ntino  Confederation. 


Argent] 
Gb&l... 


Total Sae,419.5®5 


i 

18061 

imi\ 

]«  7 


m-i^ 


im 


Popala- 

32,453,000; 
!*5,527.0fol 

3.8f)0.0<]0 
1,0411.000 

tl,8W,OllO 

387,000 

1.7Sfi,000 

l^y0&,0CN) 


n.    ikopi€*  QdcpUng  m^tHewokm. 


Bute. 


Wurtembcrgi- 
BftTftHa  . .  , , , 
Badfisu  .***,„., 

DoDmirk  .., 
Anitrtu  .„,,,,. 
Ttirker,.     ... 


1907 

im 

IM7 

1! 


Popnla- 

tlOB. 


Tutal. 


i,7»,m 

43M,000 

1«488.000 

851819 

2,510,194 

2,418.000 

84,061,000 

86,880,000 

84,080^ 


m.   Oimnttit*  in  vAIM  a^  meiHe  ntim 
if  p€rmi»ti^. 


State. 


Great  Brttain, 
United  Btat««, 


TotU . 


Popnls- 
turn. 


81^17,100 
88,S8^7« 


70,842.817 


lY.    In  Sweden  (population  [1867]  4,106,681)  and  Norway  ([1867]  1,701,478  s  toUl 
ft,8O7,160)  the  dedmal  division  has  been  adopted,  without  as  yet  the  metric  Talues. 


As  the  peoples  in  the  second  class  above  may  be  regarded  as  committed 
to  the  ultimate  adoption  of  the  metric  system  in  full,  we  may  oomit  as 
already  enlisted  on  this  side  of  the  question,  a  total  of  about  420,000,000. 

On  the  26th  of  July,  1871,  an  act  malcing  the  metric  system  of  weights 
and  measures  henceforth  compulsory  in  Great  Britain,  was  lost  by  a  ma- 
jority of  only  five  votes  in  the  House  of  Commons. 


ABnoLB  609.  The  metric  system  of  weights  and  measures  adopted  for 
Internationa]  purposes. 

510.  The  metric  system  to  be  employed  in  negotiations  and  in- 

tercourse between  governments.  % 

511.  Customs  daties  to  be  levied  by  metric  weight  and  measurey 

and  postal  tarifEs  to  be  regulated  by  metric  weight 
612.  Standard  units  of  length  and  of  weight. 
618.  Copies  of   the  standards  to  be  made  and  carefully  pre- 
served, as  standards  of  verification. 
614.  Working  standards,  or  standards  for  daily  use,  to  be  con- 
structed and  periodically  verified. 
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Articlb  615.  Standard  measores  of  capacity. 

616.  Certain  denominations,  not  decimally  related  to  the 
anits  of  length,  capacity,  sarfaoe  and  weight,  to  be 
allowed. 

The  metric  system  of  weights  andTnedsures  adopted 
for  iTdernational  purposes. 

509.  All  contracts  for  the  purchase  of  movable  prop- 
erty of  any  description,  and  all  accounts  rendered  for 
the  sale  or  delivery  of  such  property,  when  the  par- 
ties to  the  transactions  belong  to  different  nations, 
shall  be  expressed,  as  to  the  quantities  specified,  in 
denominations  of  the  system  of  weights  and  measures 
known  as  the  metric  system  ;  and  the  denominations 
of  such  metric  system  named  in  the  following  tables 
shall  be  taken  as  equivalent  to  the  values  set  opposite 
to  them,  in  the  denominations  of  the  several  systems  of 
national  weights  and  measures  therein  named. 

TaJbieB  exkibiHng  the  Metric  Squwaients  of  the  principal  Units  of  Weight 
and  Measure  ai  present  in  use  in  the  civilized  toorld. 

NoTB.— fVom  these  Tables  are  omitted  the  names  of  all  countries  in  which  the 
metric  system  of  weights  and  meosnres  already  preyails.  The  anthority  mainly  relied 
on  in  computing  these  equivalents  has  been  Alszandxb*8  "  IHetUmary  qf  WeighU  and 
Meatwrta^  Baltimore,  1860 ;  a  work  of  remarkable  comprehensiveness  »nd  singular 
accuracy.  Uee  has  also  been  made  of  the  *'Bapport8  tt  proces^erbavx  du  ComiU  des 
I^tid9  €t  MMttres  et  dea  MonnaUi,'^  Paris,  1857 ;  and  of  the  '•  Second  Btport  of  the  SUuid- 
wrdM-OmuaAsa^on  **  of  the  British  Parliament,  London,  1809. 

L   Eq[iikealaiUi^ViMsefWtighL 


Oouatiy* 


Austria 

Baden. 

BaTirla 

I>eniDark ..... 
(•reat  Britain  . 

Pmi>«ia 

Riusia 

SazoDy  

Sweden.  ••  ... 
8witxerlaiid... 
United  States. 
W«rtaiiiib«xv>« 


Non-metric  Units  in  Metric 
Unite. 


IPfand =0'6«0e4knog. 

IPfnnd =  0-600  " 

IPfnnd =  0-600  " 

IPund =0-600  ♦• 

1  Ponnd(avoir.)=  0-4536  " 

IPfnnd =  0-600  " 

IFouDte =0*4090  ** 

IPfnnd =0-600 

1  SkalpuDd....  =  0*4S5U  ** 

ILlvre =  0-600  " 

1  Pomid(avolr.)=  0-46a6  •• 

IFTimd .sO-600  ** 


Metric  Units  in  Non-Metric 
Unite. 


Kilogramme  =  1-7867  Pf. 
^*  =8-000    Pf. 

=  8-000    Pf. 


=  8-000  P. 
=  8-2040  P. 
=  8-000  Pf. 
=  8-446  F. 
=  8-000  Pf. 
=  8-868  8k. 
=  8-000  L. 
=  8-2046  P. 
=  8000    Pf. 
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Oooatry. 

Mon-lCetrio  Units  in  Metric  Units. 

Metric  Units  in  Kon-MsCric  UbUl 

Austria  •••.  • 

IFnas 
IFnas 
IFnss 

IFod 
IFoot 
IFuss 
ISagene 

iiaio 

iFot 
IPied 
IFoot 
IFnss 

s  0*816  Metro 

1  Metre 
1     ** 
1     ** 
1     ** 
1     ** 
1     ** 
1     ** 
1     ** 

1     ** 
1     ** 
1     ** 

ss  8*1684  F. 

Baden 

s  0*800     "      

=  8*8888  F. 

Bivaria 

Denmark.... 
Great  Britain. 

ProMia 

Rnstia 

Saxony 

golfed  en 

a  0*8919    "      

=  0-8189    "      

B  0*8048    "      

=  0*8189    "      

=  8*18868  ••      

=  0-6666    •*      

=  0*89608**       

=  8*4888  F. 
=  8*1869  F. 
=  8*8809  F. 
=  8*1869  F. 
=  0*468T  8. 
=  1-7861  E. 
8  8*8774  F. 

Swltserland.. 

=  0*8000    '•       

-  8*8888  P. 

United  States 

=  0*8048    ••      

—  8*9809  F. 

Wnrtembeig. 

=  0*8866    "       

=  8-4486  F. 

Mn^rofy  Msatura, 


OOORtXJ 

Non-Metric  Units  in  Metric  Units. 

Metric  Units  in  Kon-Metrie  Unte 

Anstria 

IMeile 

«  7*66647  Kilometres  .. 

1  KUometre     =  0*1818  Meile 

»   6*06766  Miles-Metric. 

1  Mile-Metric  =  0*1977       *• 

Baden 

IMeUe 

«   8*8888   KUometres.. 

1  Kilometre     =  0*1186        •* 

=   6*9969   Miles-Metric. 

1  Mfle-Metric  =  0*1687       " 

Bayaria 

IMene 

=   7-4860    Kilometres.. 

1  Kilometre     =  0*1847        ** 

a   4*9606    Miles-Metric. 

1  Mne-Metric  =  0*9081        •• 

Denmark. ... 

iicm 

=   7-6816   Kilometres.. 

1  Kilometre     -  0*1897  Mltl 

»   6*0811    Miles-Metric. 

1  Mile  Metric  =  0*1990    - 

Gnat  Britain. 

IMile 

=   1-6008    Kilometres.. 

1  Kilometre     =  0*0814  Mile 

=   1-0799   Miles-Metric. 

1  Mile-Metric  =  0*9881     *« 

Pmssla 

IMeOe 

a   7*6886    Kilometres.. 

1  Kilometre     s  0*1888  MeOe 

a   6*0817    Miles  Metric. 

1  Mile-Metric  =  0*1998    ^ 

BnsiU 

lYIeisti 

I  =    1*06678  Kilometres  .. 

1  Kilometre     =  0*9374  Yisnla 

a  0*71119  Miles-Metric. 

1  Mile-Metric  =1-4061      ** 

flazony 

IMeOe 

a  6*7946   Kilometres.. 

1  Kilometre     =  0147S  MeOe 

a  4*6897    Miles-Metric. 

1  Mile-Metric  =  0*8908     ** 

Sweden 

IMH 

a  10*6698    Kilometres.. 

1  Kilometre     =  0*00«  Mil 

a   7*1089   Miles  Metric 

1  MileMetric  =  0*1407    » 

Switserland.. 

lUeoe 

a   4*8000    KUometres.. 

1  Kilometre     =  0*8088  Ueoe 

a  8*8000    MUes-Metric. 

1  MUe-Metric  =  0*8186    "^ 

United  SUtes 

IMfle 

a   1*6096    Kilometres.. 

1  Kilometre     =  0*0814  MQe 

a   1*0799    Miles-Metric. 

1  Mile  Metric  =  0*0881     "« 

Wnrtembeig. 

1  Meile 

a   7-4074    Kilometi^fS .. 

1  Kilometre    =  0-1880  MsOe 

a  4-9888   Miles-Meiric. 

1  Mile-Metric  =  0*8086    ** 

in.  Mgtihatmt§qfUMi§qfI4giiia(k9aMg, 


Oauntrj, 

No»MetHc  Units  In  Metrie  Units. 

Metric  Units  in  KonMetrio  UUts. 

Austria 

IMaas 

a  1-416  Utrsi 



lUtre 

a  0*7067  M. 

Baden 

IMaas 

al*600       •• 

1    ^ 

=  0-6687M. 

Bavaria 

1  Maaakannc 

alM)89       " 

1    ** 

=  0*9866  Msk. 

Denmark  .... 

1  Potte 

a  0*966     " 

••••.. 

1    ** 

=  1*0808  P. 

Oreat  Britain. 

1  GaUon 

a  4*6404    " 

=  0-8808  GsliL 

PmssU 

1  Quart 

a  1*1448    •• 

1     ** 

a  0-8786  Qts. 
=  0-6r06  St. 

Russia 

iSoir 

=  1*6874    •• 

Saxony 

1  Kanne 

=  0-9866    •' 

1    ** 

al-0878K. 

Sweden...... 

1  Kanna 

a  8-6149    »* 

1    ** 

a  0-8894  K. 

SwitaerUnd.. 

1  Pot 

a  1*0000    «' 

1    •• 

a  0-6687  P. 

United  Stetes 

1  Gallon 

a  8.7808    •• 

1    •• 

a  0-8648  Oatau 

Wnrtemberg. 

IMaas 

al-88n   •• 

1    •• 

a  0*6444  M 
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Conotiy. 

Kon-Metrfe  Units  In  Metric  Units. 

Metrio  Units  In  Kon-lCetxlo  Unltt. 

Autrte 

IHeUe          =    61*404Litree 

1  litre 

=  0-01896     H. 

Baden. 

1  Beater          =    16*009 

M 

1         M 

=  0*06607       B. 

BftTtria 

1  Metce          s    87*069 

<* 

1         *' 

=  0*02696     IC. 

DeDfloark 

1  Bkjceppe     »    17*899 

ti 

1         '* 

s  0*09260    8k. 

Great  BriUdn. 

1  Bushel         s    88-898 

"      

1         ^' 

r=  0*09768    Ba. 
=  0*18190  Sch. 

PniMU 

1  Bcbeffel       =    64*961 

I» 

1         *^ 

Ruaria 

1  TchetYerik  =    96*886 

ii 

1         ** 

=  0*08947  Tcb. 
s  0*00909  Bch. 

Saxony 

1  Scheffel       =  108*899 

k* 

1         '* 

Sweden 

1  Knbikfot     a    96*966 

t« 

1         *• 

=  0*88696    Kf. 

Swltierland.. 

1  Qnarter       =    16*000 
1  Biubel         s    86*988 

kl 

1         ** 

=  0*06667      Q. 

tJnltedButea 

tk 

1         ** 

=  0*02888    bE 

Wanembnxg. 

1  Blmri           s    88*168 

«• 

•  •••• 

1         ** 

=  0*04614      B. 

Meuares  of  surface  and  solidity  are  in  general  derived  from  the  meas- 
ures of  length,  and  need  not  be  presented  here.  Agrarian  measures  con- 
cern local  populations  chiefly,  and  have  not  an  important  international 
interest.  Wherever  the  metric  system  is  introduced,  the  units  of  agra- 
rian measure  now  in  use  will,  in  the  coarse  of  time,  be  superseded  ;  bat 
it  is  not  indispensable  that  they  should  be  interfered  with  by  legislation 
immediately. 

The  metric  system  to  he  employed  in  negotiations 
and  intercourse  between  governTnents. 

510.  In  all  negotiations,  treaties  and  diplomatic  com- 
mnnications  of  every  description,  between  the  govern- 
ments of  different  nations,  in  which  it  shall  be  neces- 
sary to  express  quantities  by  weight,  or  by  measures 
of  length,  surface,  capacity  or  solidity,  the  terms  of 
the  metric  system  shall  be  employed  for  the  purposes 
of  such  expression. 

Customs  duties  to  he  levied  by  mebric  weight  and 
measure,  and  postal  tariffs  to  be  regulated  by  metric 
weight. 

511.  If,  among  the  nations  parties  to  this  Code,  there 
be  any  which  shall  continue  to  maintain  their  national 
and  non-metric  systems  of  weight  and  measure  for 
purposes  of  domestic  trade  and  business,  such  nations 
shall  nevertheless  allow  and  require  customs  duties  to 
be  levied  in  their  ports  of  entry  by  metric  weight  and 
measure,  and  shall  conform  the  tariffs  of  weights  of 
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mailable  matter  in  their  post-offices  to  the  denomina- 
tions of  metric  weight. 

Standard  units  of  length  and  of  weight 

512.  The  unit  of  length  of  the  international  metric 
system  is  declared  to  be  the  length,  at  the  temperature 
of  melting  ice,  of  the  platinum  metre-bar  deposited  at 
the  palace  of  the  Archives  in  Paris  on  the  4thMessi<ior 
of  the  year  VII.  of  the  French  Republic,  by  the  inter- 
national committee  appointed  to  fix  the  length  of  the 
definitive  metre,  and  still  there  preserved.  The  unit  of 
weight  of  the  same  system  is  declared  to  be  the  weight 
of  the  platinum  kilogramme  deposited  at  the  Archives 
on  the  same  occasion,  by  the  same  committee. 

Copies  of  the  standards  to  he  made  and  cartfuUy 
preserved^  as  standards  of  verification. 

513.  The  governments  of  the  nations  parties  to  this 
Code  shall  cause  copies  of  the  standard  units  of  length 
and  of  weight  to  be  constructed  and  accurately  com- 
pared with  the  prototypes  in  the  Archives  at  Paris, 
which  copies  shall  be  carefully  kept  in  such  secure 
place  and  in  charge  of  such  officers  as  the  several  gov- 
ernments may  appoint,  to  be  used  at  distant  intervals 
of  time  for  the  verifications  hereinafter  described,  and 
for  no  other  purpose. 

Working  standards ,  or  standards  for  daily  use^  to 
he  constructed  and  periodically  verified. 

514.  Copies  of  the  prototype  standard  units  shall  be 
also  constructed  and  accurately  compared  with  the 
standards  of  verification  provided  for  in  the  preceding 
article,  which  copies  shall  be  used  in  the  preparation 
of  subordinate  standards  to  be  deposited  in  the  princi- 
pal towns,  provinces  or  districts  of  each  country,  for 
the  comparison  and  regulation  of  the  weights  and 
measures  in  immediate  use  among  the  people.  These 
copies  shall  be  preserved  and  used  with  extreme  care ; 
and  at  intervals  of  time  to  be  fixed  by  law,  they  shall 
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be  compared  with  the  standards  of  verification,  in  order 
that  any  alteration  which  may  have  been  occasioned 
by  nse  may  be  detected  and  allowed  for. 

StaTidard  measures  of  capacity, 

515.  The  metric  measares  of  capacity,  being  imme- 
diate derivatives  of  the  linear  measures,  may  be  veri* 
fied  by  the  bulk  in  cubic  centimetres,  or  the  weight 
in  milligrammes,  of  distilled  water  which  they  will 
hold  at  a  certain  temperature.  The  government  of  each 
nation  shall  establish  a  system  of  verification  of  such 
measures,  with  the  advice  of  scientific  and  practical 
experts  in  metrology. 

Certain  deTwminations  not  decimally  related  to 
the  units  of  lengthy  capamty^  surface  and  weighty  to 
be  all^ywed. 

516.  It  shall  be  lawful  to  use,  in  ordinary  transac- 
tions and  descriptions,  the  following  non-metrical  de- 
nominations, with  the  values  severally  attached  to 
them  : 

Weights. 

1  ounce— 1^  kilogrammeBsdO  grammes. 
1  ponnd«-j^  ]d]ogramme»a500  grammes. 
1  quintal— 100  pounds— 50  kilogi-ammes. 
1  ton— 2,000  poands»»l,000  kilogrammes. 

Measures  of  Length.    « 

1  foot— ilO  inches— 30  centimetres— 3  dedmetrea. 
1  rod— 5  metres. 

Itinerary  Measure. 

1  mil^^yOOO  feeWil^SOO  metres— 300  rods. 
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LONGITUDE  AND  TIME. 

The  use  of  geographical  co-ordinates,  for  the  purpose  of  fixing  th» 
positioDB  of  places  upoo  the  earth's  surface,  was  first  suggested  hj 
Hipparchus.*  The  method  seems  to  have  been  first  practically  applied 
by  Marinas,  of  Tyre,  a  geographer  known  to  us  only  by  the  citations  of 
his  work  in  Ptolemy.  Claudius  Ptolemy,  of  Alexandria,  who  floarished 
toward  the  middle  of  the  second  century  of  our  era,  presented,  in  hi» 
treatise  on  geography,  a  pretty  full  synopsis  of  the  knowledge  of  his 
time  in  regard  to  this  subject,  many  of  his  pages  consisting  simply  of 
dry  details  of  the  latitudes  and  longitudes  of  particular  places.  For  lati- 
tudes, the  equator  furnishes  a  natural  circle  of  reference.  For  longi- 
tudes, any  meridian  may  serve  as  a  zero  ;  but  in  the  early  history  of 
geographical  science,  it  was  thought  advisable,  and  it  then  seemed  pos- 
sible, to  choose  such  a  prime  meridian  as  should  allow  all  longitudes  to 
be  measured  in  a  common  direction.  In  the  time  of  Ptolemy,  the  timit 
of  the  habitable  world  toward  the  west  was  supposed  to  lie  in  the  group 
of  islands  called  the  Fortunate  Islands,  now  known  as  the  Canaries. 
Through  this  group  he  accordingly  supposed  his  first  meridian  to  pass; 
but  its  position  was  apparently  defined  only  by  its  presumed  distance 
from  Alexandria,  so  that  the  meridian  of  Alexandria  must  be  regarded 
as  his  actual  meridian  of  reference. 

As,  in  the  progress  of  centuries,  geographical  knowledge  extended 
and  new  geographers  arose,  new  meridians  were  adopted.  In  the  con- 
struction of  maps  and  charts,  it  was  natural  that  authors  should  pass 
their  meridians  of  reference  through  well-known  places ;  aa,  for  instance 
the  capitals,  or  chief  towns  of  their  own  countries.  The  progress  of 
astronomy  contributed  moreover  to  the  multiplication  of  meridians  of 
reference,  since  convenience  would  suggest  that  the  tables  founded  on  ac- 
tual observation  should  be  conformed  to  the  local  time  at  the  observatory. 

During  what  are  commonly  called  the  dark  ages  in  Europe,  astronomy 
was  cultivated  chiefly  by  the  Arabians,!  whose  tables,  some  of  them,  are- 
said  to  have  possessed  much  merit.  The  first  European  astronomical 
tables  of  importance  were  those  which  were  prepared  in  the  latter  part 
of  the  thirteenth  century,  (published,  however,  only  in  1843,)  under  the 
auspices  of  Alphonse  X.,  King  of  Castile,  and  which  are  known  by  his 
name.^    These  were  adapted  to  the  meridian  of  Toledo.    The  tables  of 

*  MbntuOa,  Ifiitairs  de$  MaihemaUques,  T.  I.,  P.  L,  L.  4;  Ddambn 
But.  AUr.  Andenne,  T.  II.,  ch.  15. 
t  Sneif.  Brit.,  Art.  Aitron, 
%  Maniuda,  T.  I.,  P.  IL.  L.  I. ;  /d.,  T.  ^^^,  P.  V.,  L.  7. 
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Copernicas,  in  the  sixteentU  century,  were  conformed  to  the  meridian  of 
Cracow.  These  were,  somewhat  later,  improved  and  republished  by 
Reinhold,  under  the  name  of  the  Prutenic  or  Prussian  Tables.  The  Al- 
phonsine,  Copernican  and  Prutenic  tables  were  all  founded  upon  ancient 
and  imperfect  observations.  They  were  followed  by  a  variety  of  others, 
mostly  deduced  from  them ;  but  the  whole  of  these  were  superseded, 
early  in  the  seventeenth  century,  by  the  publication  of  the  famous  tables, 
called  the  Rudolphine  Tables,  in  which  were  presented  the  results  of  the 
]oug  and  laborious  observations  of  Tycho  Brahe,  reduced  and  arranged 
by  the  celebrated  Kepler.  The  meridian  of  these  tables  was  that  of 
Uraniboarg,  Brahe's  observatory,  In  the  island  of  Huena.  Simultaneously 
with  these,  and  later,  appeared  the  tables  of  Longomontanus,  (1624,)  and 
of  Reinhart,  (1630,)  referred  to  the  meridian  of  Copenhagen ;  of  Lans- 
berg,  (1632.)  referred  to  the  meridian  of  Goes  ;  of  Reiner.t,  (1680,)  me- 
ridian of  Pisa  ;  of  Goldmeyer,  (1639,)  meridian  of  Nuremberg  ;  of  Bui- 
lialdus,  (1645,)  meridian  of  Uranibourg;  of  John  Newton,  (1657,)  me- 
ridian of  London  ;  of  Count  de  Pagan,  (1657,)  meridian  of  Paris ;  of  Street, 
(1661,)  meridian  of  London ;  of  Lever,  (1660,)  meridian  of  Rome ;  of 
Wing,  (1669,)  meridian  of  London ;  of  De  la  Hire,  (1687,)  meridian  of 
Paris;  of  Halley,  (1749,)  meridian  of  Greenwich ;  of  LacaiUe,  (1758,)  and 
of  Lalande,  (1759,)  meridian  of  Paris  ;  and  many  others. 

Besides  the  general  tables  here  referred  to,  there  were  published  in 
many  places,  from  a  very  early  period,  ephemerides  of  the  movements  of 
the  principal  heavenly  bodies.  Montucla*  enumerates  fifty  or  more  pub- 
lications of  this  kind,  referred  to  a  variety  of  meridians,  as  Vienna,  Ulm, 
Berlin,  Nuremberg,  Venice,  Bologna,  Augsburg,  Rouen,  Dantadg,  Paris, 
London,  etc.  These  publications  were  generally  Intended  to  cover  a 
herles  of  years,  and  were  not  periodical.  Others,  however,  were  issued 
annually,  the  earliest  of  which,  computed  for  the  meridian  of  Parif ,  ap- 
peared  in  Paris  in  1678,  under  the  name  of  the  "  ConnaUsance  des  Temp9" 
This  has  since  been  uninterruptedly  continued  to  the  present  time.  A 
similar  publication,  which  also  still  continues,  was  commenced  in  Berlin, 
in  1766,  under  the  title  of  the  *'  AUronomiscJiM  Jahrbuch."  Another  an- 
nual of  the  same  character  appeared  in  Vienna,  in  1757,  and  still  another, 
in  Milan,  in  1776.  The  annual  ephemeris,  however,  which  has  had  the 
widest  circulation,  and  has  most  largely  contributed  to  the  uses  of  navi- 
gation,  has  been  the  "British  Nautical  Almanac,"  which  made  its  first 
appearance  in  1767,  under  the  editorial  auspices  of  the  celebrated  Mas- 
kelyne.  This  is  computed  for  the  meridian  of  the  Royal  Observatory,  at 
Greenwich.  Since  about  the  year  1850,  there  has  been  also  published  an 
American  work  of  similar  character^  under  the  name  of  the  "  American 
Nautical  Almanac!" 

In  so  far  as  the  diversity  of  the  meridians  employed  in  tables,  epheme- 
rides, maps  and  charts,  affects  only  the  convenience  of  astronomers  or 
scientific  geographers,  it  is  a  matter  of  comparatively  small  importance.. 
In  practical  navigation,  the  case  is  very  different.   To  the  navigator,  sim- 

•MoTUuda,  T.  IV.,  P.  V.,  L.  7. 
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plicitv  is  of  the  highest  importance ;  not  only  beoauee  eompautioDi  ti 
sea  should  be  unembarrassed  bj  any  unnecessary  muhiplicatioo  of 
figures,  but  because  diyersity  in  the  expression  of  the  positions  of  the 
places  on  the  earth's  surface,  tends  to  confusion  of  thought  and  to  pos- 
sible error.  Notwithstanding  this,  there  has  hitherto  been  no  succesfrfal 
attempt  to  establish  uniformity  in  the  construction  of  nautical  charts  «ud 
tables.  It  is  possibly  true  that  the  introduction  of  astronomical  eplieme* 
riden  into  navigation  has  tended  on  the  other  hand  rather  to  promote 
diversity  than  to  favor  uniformity.  Until  after  the  discovery  of  America, 
geographers  seem  uniformly  to  have  followed  Ptolemy  in  placing  tlie  first 
meridian  among  the  Canaries.  And  though  the  Alphonsioe  Table'«  re- 
ferred astronomical  time  to  the  meridian  of  Toledo,  yet  the  same  work 
contaiued  a  list  of  geographical  latitudes  referred  to  the  original 
Ptolemaic  first  meridian. 

About  the  close  of  the  fifteenth  century,  a  great  impulse  was  given  to 
ocean  navigation  by  the  discovery  of  the  western  continent ;  and  in  con- 
sequence of  the  establishment  by  Pope  Alexander  VI.,  in  1494,  of  the 
famous  line  of  demarcation  between  the  Spanish  and  the  Portugae(>e— 
an  imaginary  line  drawn  three  hundred  and  seventy  leagues  westward 
from  the  Azores,  the  geographers  and  hydrographers  of  those  nations 
began  to  adopt  the  meridian  of  these  islands  as  the  first  meridian  of  their 
charts.  This  is  seen  in  the  maps  of  Juan  de  la  Cosa,  given  by  Von  Ham- 
boldt,  in  his  Examen  CriHqus — maps  constructed  about  the  close  of  the 
fifteenth  century,  and  dated  A.  D.  1500.  But  the  exact  position  of  this  me- 
ridian was  not  determined  by  local  observation.  It  seems  rather  to  have 
been  deduced  by  an  approximate  computation  or  estimate  nf  its  distance 
west  from  Lisbon  or  Cadiz.  In  progress  of  time,  the  English  began  to 
nse  the  meridian  of  London,  and  later,  of  Qreenwich,  and  the  FrenoL, 
that  of  Paris  ;  while  the  Dutch,  by  the  advice  of  their  distinguished 
countryman,  Simon  Stevin,  commenced,  about  1600,  referring  their  nau- 
tical longitudes  to  the  Peak  of  Teneriffe. 

During  the  sixteenth  century,  also,  Gerhard  Kauffmann,  (Mercator,)  the 
author  of  the  projection  which  bears  his  name,  and  which  has  been  foand 
practically  so  viduable,  placed  the  first  meridian  of  his  charts  in  the 
island,  Del  Corvo,  the  northernmost  and  smallest  of  the  Azores,  for  the 
reason  assigned  that  the  magnetic  line  of  no  variation  passed  at  that 
time  through  it. 

The  confusion  arising  out  of  so  great  a  variety  of  usages  began  at 
length  to  be  felt  as  a  serious  evil.  Cardinal  Richelieu,  the  enlightened 
minister  of  Louis  XIII.,  in  the  early  part  of  the  seventeenth  centoiy,  re- 
flolved  to  make  an  effort  to  bring  about  a  better  state  of  things.  He  ac- 
cordingly invited  a  congress  of  astronomers  and  mathematicians  to  assem:- 
ble  at  Paris,  in  the  spring  of  1680,  to  agree,  if  possible,  upon  a  common 
meridian.  As  a  result  of  this  conference,  the  island  of  Ferro,  the  most 
southwesterly  of  the  Canaries,  was  fixed  upon ;  and  a  royal  order  estab- 
lishing this  decision  was  promulgated  in  July  of  the  same  year.*  Unfor- 

*  Gehler^s  PhyHekalisches  Wortertmeh,  Band  VL,  1. 
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tanately,  however,  the  exact  longitade  of  Feno,  with  reference  to  anj 
point  of  the  continent  of  Europe,  was  at  that  time  unknown.  The  deter- 
mination of  its  position  wae  never  made  bj  authority  ;  and  at  length,  in 
1724,  it  was  resolved  to  assume  it  at  20**  West  from  Paris.  Borda  and 
Pingr£  give  the  longitudes  of  the  easternmost  and  westernmost  points  as 
20*"  IT  and  20*"  80'.  To  name  the  island,  therefore,  without  naming  a 
specific  point  in  it,  was  to  leave  the  meridian  still  unfixed,  even  had  its 
general  position  been  better  known.  At  any  rate,  this  effort  to  establish 
uniformity  was  productive  of  no  practical  result. 

The  absence  of  any  recognized  law,  or  any  uniformity  of  usage  on  this 
subject,  among  navigators,  stiU  continuing  toward  the  end  of  the  seven- 
teenth century,  is  illustrated  by  the  following  passages  from  tlie  work 
entitled  **  Z*Art  Naviger,"  by  Father  Dechales,  a  work  mentioned  favor- 
ably by  Montucla,  (T.  I.,  p.  656,)  for  its  precision  and  clearuttsp,  and 
which  was  published  in  1677 : 

"  Les  Astronomes,"  says  Duchales,  '*prennent  ordinairemeut  pour 
premier  meridien  celuy  du  lieu  ou  ils  font  leur  demaire,  et  les  Pilotes  le 
Meridien  du  lieu  d'ou  ils  partent. 

"Les  Anciens  Qeographes  n'ont  pas  den  prendre  pour  premier  Me- 
ridien celuy  des  demieres  terres  vers  I'Orient ;  parcequ'ils  n'estoient  pas 
arrives  jusques  au  bout  de  ce  cote-la;  qu'a  cause  la  longitude  dans  le 
Ciel,  se  comptant  de  I'Occident  a  TOrient ;  cella  de  la  terre  se  devoit 
prendre  du  mesme  cote.  II  estoit  done  a  propos  de  le  placer  dans  leu 
terres  les  plus  Occidentales.  Quelques-uns  des  Modernes  le  mettent  aux 
Isles  Fortun^es,  ou  a  risle  de  Fer,  la  plus  Occidentale  des  Canaries.  Lea 
autres  aux  isles  du  Cap  Nord,  comme  a  celle  de  Saint  Nicholas.  Mais 
cette  diversity  d'opinions  est  de  peu  d'importance ;  puisque  nous  pour 
rons  toujours  prendre  pour  le  premiere  Meridien  de  nostre  Navigation 
celuy  des  demiers  terres  qui  nous  avons  veus,  ou  le  premier  Meridien  de 
la  carte  de  laquelle  nous  nous  servent." 

Since  the  perfection  of  the  methods  of  determining  longitudes  by 
lunar  observations,  and  by  chronometers,  navigators  have  naturally 
referred  their  longitudes  to  the  meridians  for  which  the  ephemerides  of 
the  ann  and  moon  are  computed.  Of  the  nautical  ephemerides  now  pub- 
lished, the  English  Nautical  Almanac,  the  American  Nautical  Almanac, 
and  the  Connaissance  de  Temps  are  most  used.  But  the  American  work 
employs,  for  all  those  determinations  which  concern  navigation,  the  me- 
ridiaxi  of  Greenwich ;  so  that  if,  in  the  selection  of  a  meridian  to  b« 
recommended  to  the  acceptance  of  all  the  world,  we  are  to  limit  ourselves 
to  a  choice  between  the  meridians  already  in  use,  we  can  not  hesitate  to 
give  the  preference  to  Greenwich  as  involving  the  inconvenience  of 
change  to  the  smallest  number. 

It  may  be  objected  that  the  place  of  Greenwich  on  the  earth  is  marked 
by  no  greBi  and  distinctive  physical  feature.  A  feeling  that  the  place  of 
the  first  meridian  should  be  so  distinguished,  though  it  has  been  always 
more  or  less  prevalent,  has  no  substantial  foundation,  either  as  it  revpects 
the  usefulness  of  such  a  meridian,  or  the  facility  of  its  determination. 
That  an  island  like  Del  Corvo  is  small  and  isolated,  or  that  a  peak  like 
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Teneriffe  is  prominent  and  conspicuous,  might  seem,  at  first  thoaght,  to 
add  something  to  the  claim  of  such  a  point  to  be  taken  as  the  origin  of 
longitudes.  But  to  the  astronomical  observer  these  circumstances  are  of 
no  importance.  The  meridian  of  his  observatory  is  marked  for  biui  by  & 
simple  trace ;  and  this  in  general  drawn  upon  the  surface  of  an  artificial 
monument.  In  the  selection  of  a  common  meridian  for  the  world,  there 
is  nothing,  therefore,  to  restrict  the  most  perfect  freedom  of  choice,  so  far 
at  least  as  the  mere  configuration  of  the  earth's  surface  is  ooucerned. 

Ouvthe  other  hand,  it  is  in  favor  of  the  adoption  of  some  meridian 
already  largely  in  use,  that  there  are  in  existence  many  laboriously  pn-- 
pared  tables  necessary  to  the  computation  of  nautical  ephemerideff,  cod- 
Btructed  with  reference  to  such  meridians,  all  of  which  will  have  to  be 
transformed,  if  a  new  meridian  is  adopted.  This  circumstance,  and  the 
additional  one  that  Greenwich  is  familiar  to  a  larger  number  of  nari. 
gators  than  any  other  meridian  of  reference,  must  be  regarded  as  decisive 
in  favor  of  that  as  a  common  first  meridian,  unless  such  a  selection  shoald 
be  foand  to  be  attended  with  some  countervailing  disadvantage  thus  far 
overlooked.  If  such  a  disadvantage  exists,  it  must  spring  from  the  con- 
nection of  longitude  with  time. 

The  natural  day  begins  at  any  place  at  the  rising  of  the  sun ;  and  as 
the  sun  is  always  rising  somewhere,  the  day  is  always  somewhere  begin- 
ning. The  "  day  of  the  month"  expresses  the  number  of  times  the  son 
has  risen  within  the  month,  up  to  that  day,  inclusive.  If  a  given  day  of 
any  month,  say  the  first  of  January,  begins  at  sunrise  at  a  given  place 
the  same  day  of  the  month  will  begin  sooner  in  absolute  time  at  places 
east,  and  later  in  absolute  time  at  places  west.  The  difference  is  one  hour 
for  every  fifteen  degrees  of  longitude,  or  twelve  hours  for  half  the  cir- 
cumference of  the  sphere.  If,  therefore,  we  suppose  the  first  of  January 
to  begin  for  all  places  east  of  the  assumed  place  at  the  sunrise  next  pre 
ceding  in  absolute  time  the  sunrise  of  the  same  day  at  this  assumed 
place,  and  for  all  places  west  of  the  assumed  place,  at  the  sunrise  next 
following  the  same  sunrise,  we  shall,  by  pusliiog  the  computation  half  a 
circle  both  ways,  arrive  at  the  conclusion  that,  in  longitude  one  hundred 
and  eighty  degrees  from  the  starting  point,  the  first  of  January  begios 
both  twelve  hours  earlier  and  twelve  hours  later  than  the  beginning  of 
the  same  day  at  that  point.  This  later  beginning  must  be  counted  the 
second,  if  the  earlier  was  the  first ;  but  the  same  consequence  will  not 
follow  if  the  earlier  was  counted  as  the  thirty -first  of  December,  (n  this 
latter  case,  the  count  must  be  supposed  to  be  changed,  from  the  thirty- 
first  of  December  to  the  first  of  January,  somewhere  east  of  the  given 
place,  but  not  so  far  east  as  one  hundred  and  eighty  degrees.  It  is  then 
evident  that,  if  there  is  to  be  any  uniformity  in  the  regulation  of  the  cal- 
endar of  the  month,  and  any  exactness  in  chronological  determioatioos, 
some  meridian  must  be  agreed  upon  at  which  the  change  of  count  in  the 
monthly  calendar  shall  begin.  Such  a  meridian  will  involve  to  thoee  who 
live  near  it  the  inconveaience  that  the  same  natural  day  will  count  a  unit 
more  ^  the  month  to  those  who  live  west  of  it,  than  to  those  who  live 
east,  though  the  actual  distance  between  them  may  be  insignificant.  And 
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on  IbiB  accoant  it  is  desirable  that  the  meridian  thus  selected  to  mark  the 
beginning  of  the  day  shoold  lie  as  far  as  possible  in  the  open  ocean. 

Kow  it  happens  that  the  meridian  opposite  to  Greenwich  fulfills  this 
condition  almost  as  nearly  as  any  which  can  be  selected.  It  crosses  no 
portion  of  any  continent  except  the  extremity  of  Northeastern  Siberia — 
an  inhospitable  region,  now  peopled  by  savages,  and  incapable  of  ever 
becoming  an  important  i>ortion  of  the  civilized  world.  Its  coarse,  then, 
lies  among  the  petty  islands  of  the  great  South  sea ;  and  it  merely  touches 
the  eastern  angle  of  New  Zealand,  the  only  habitable  land  of  import- 
ance  which  it  approaches.  This  meridian  seems,  therefore,  to  be  very 
favorably  situated  to  serve  the  purpose  of  dividing  the  days  of  the  cal- 
endar.  The  meridian  opposed  to  Hamburg,  or  Altonai,  might  possibly  be 
a  little  more  so,  since  it  passes  through  Behring's  Straits,  nearly  clearing 
both  continents ;  and  it  leaves  a  larger  portion  of  the  Pacific  islands  to 
the  "vest.  Practically,  however,  the  claims  are  nearly  balanced,  and  the 
advantages  which  Greenwich  i>osse68es  in  other  respects  have  been 
pointed  out  above. 

Though  the  natural  day  begins  at  sunrise,  the  astronomical  day  begins 
at  the  passage  of  the  mean  sun  over  the  meridian  of  the  place  ;  and  the 
civil  day  begins  twelve  hours  earlier,  or  at  the  inferior  culmination  im- 
mediately preceding.  Taking  the  meridian  of  Greenwich,  therefore,  as 
the  first  meridian  of  longitude,  it  becomes  the  regulator  of  time ;  so  that 
when  the  sun  passes  the  Greenwich  meridian  on  a  given  day,  the  same 
day  is  twelve  hours  advanced  on  the  west  side  of  the  meridian  opposite, 
but  has  not  yet  begun,  and  will  not  begin  for  twelve  hours  more,  on  the 
esat  side  of  the  same  meridian.  This  explains  the  provisions  of  the  Code 
defininir  the  day. 

AsnciiB  517.  The  meridian  of  Greenwich  to  be  the  prime  meridian. 

618.  Maps,  charts,  nautical  tables,  &c,  how  to  be  prepared. 

619.  Public  vessels  to  be  furnished  with  tables  and  charts  con- 

formed to  the  meridian  of  Greenwich,  and  required  to 
keep  their  logs  in  accordance  therewith. 

6SN).  The  Gregorian  style  of  reckoning  to  be  employed. 

621.  Of  the  length  of  the  year,  and  of  leap  years. 

682.  The  term  "  year,"  in  contracts  and  written  Instruments, 
how  to  be  understood. 

6B8.  Divisions  of  the  year. 

624.  The  day  defined. 

The  meridian  qf  Oreenvdch  to  he  the  prime  me- 
ridian. 

517.  In  the*  determination  of  positions  apon  the 
ea/th's  surface,  by  co-ordinates  of  latitude  and  longi- 
tude, the  meridian  passing  through  the  observatory  at 
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Greenwich,  England,  shall  be  taken  ists  the  prime  me- 
ridian ;  and  longitudes  shall  be  reckoned  from  that, 
eastwardly  and  westwardly,  one  hundred  and  eighty 
degrees,  to  the  meridian  opposite,  or  three  hundred 
and  sixty  degrees,  to  the  same  meridian  again.  And 
in  all  legislative,  executive  and  judicial  acts,  and  in 
public  records  of  every  description,  in  which  the  posi- 
tions of  places  are  defined,  or  limits  designated,  or 
boundaries  fixed,  by  means  of  co-ordinates  of  latitude 
and  longitude,  the  longitudes  stated  shall  be  the  longi- 
tudes east  or  west  from  the  meridian  of  Greenwich ; 
and  when  longitudes  are  given  in  such  documents 
without  specification  of  the  meridian  from  which  they 
are  measured,  they  shall  be  understood  to  be  longitudes 
east  or  west  from  the  meridian  of  Greenwich. 

Maps^  charts^  natUical  tables,  cfeo.,  how  to  be  pre- 
pared, 

518.  All  maps,  charts,  nautical  and  •astronomical 
tables,  and  other  publications  designed  for  the  use  of 
navigators,  which  may  be  prepared  and  put  into  circu- 
lation by  authority  of  the.  government  of  any  nation, 
shall  be  conformed,  as  it  respects  the  reckoning  of 
longitude,  to  the  provisions  of  the  last  article. 

Public  vessels  to  be  furnished  with  tables  and 
charts  conformed  to  the  meridian  of  Chreenwich,  and 
required  to  Iceep  their  log^  in  accordance  therewith. 

519.  All  sea-going  vessels  employed,  in  any  capacity, 
in  the  service  of  any  nation,  shall  be  furnished  with 
charts,  tables,  and  such  other  aids  to  navigation  as 
may  be  necessary,  prepared  as  required  in  article 
618 ;  and  the  commanders  of  all  such  vest^els 
shall  be  required,  in  keeping  their  logs,  to  state 
all  their  longitudes,  determined  by  observation  or 
computation,  according  to  the  values  of  the 
same  as  referred  to  the  meridian  of  Green- 
wich. 
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The  Oregorian  style  of  reckoning  to  he  employed. 

520.  Time  shall  be  computed  according  to  the  Gre- 
gorian style  of  reckoning  now  prevalent  in  Western 
Europe  and  in  America,  according  to  which  the  cur- 
rent year  is  the  one  thousand  eight  hundred  and  sev- 
enty-first since  the  epoch ;  and  the  first  day  of  Jan- 
uary of  every  year  hereafter  shall  be  taken  to  be  the 
first  day  of  the  year. 

Of  the  length  of  the  year^  and  of  leap  years. 

521.  Every  year  consists  of  three  hundred  and  sixty- 
five  days,  except  those  whose  numerical  designations 
are  exactly  divisible  by  four,  without  remainder, 
which  years  consist  each  of  three  hundred  and  sixty- 
six  days ;  except  that,  of  the  centurial  years,  or  the 
final  years  of  the  successive  centuries,  only  those  as  to 
which  the  number  of  the  centuries  completed  is  divis- 
ible by  four,  consist  of  three  hundred  and  sixty-six 
days ;  and  the  other  centurial  years  consist  of  three 
hundred  and  sixty-five  days  only. 

The  lengtb  of  the  tropical  year  is  nearly  three  hundred  and  sixty-five 
days  and  a  quarter,  but  falls  short  of  this  value  by  a  fraction  equal 
to  11*282426  minutes.  Julius  Gsesar,  in  his  reformation  of  the  calen- 
dar, which  took  place  forty-six  years  before  the  Christian  era,  disre- 
garded this  minute  quantity,  and  treated  the  year  as  being  equal  to  three 
hundred  and  sixty-five  and  a  quarter  days  exactly.  Each  common  civil 
year  being  thus  a  quarter  of  a  day  too  short,  the  intercalation  of  an  entire 
day,  or  four  quarters  of  a  day,  at  the  end  of  every  fourth  year,  was  pre- 
sumed to  maintain,  witb  sufficient  accuracy  and  permanence,  the  adjust- 
ment of  the  equinoxes  and  solstices  to  the  places  which  they  originally 
occupied  in  the  calendar. 

The  error  of  the  Julian  year  produces  no  very  perceptible  effect,  when 
a  limited  period  only  of  years  is  considered  ;  but  the  same  is  not  true 
when  the  period  extends  to  several  centuries.  Eleven  minutes  are 
ll-1440th8  of  a  day.  In  four  hundred  years  this  becomes  4400-1 440th8 
of  a  day,  which  is  equal  to  three  days  and  one-eighteenth  of  a  day.  Or, 
if  we  ase  the  more  exact  figures,  given  above,  the  error  of  the  Julian 
year,  multiplied  by  four  hundred,  amounts  to  three  days  and  twelve  one- 
hundredths  of  a  day.  The  Julian  intercalation  of  one  day  in  four  years, 
therefore,  displaces  the  equinoxes  in  the  calendar  by  more  than  three 
days  in  four  centuries. 

At  the  time  of  the  assembling  of  the  Council  of  Nicasa,  A.  D.  325,  the 
Temal  equinox  fell  upon  the  twenty-first  day  of  March.  Toward  the 
doee  of  the  sixteenth  century,  it  was  observed  to  fall  on  tbe  eleventh. 
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In  the  year  1682,  Pope  Qregoij  XIII.  pablislied  the  calendar  which  is 
known  by  his  name  ;  in  which,  hj  adding  ten  to  the  count  of  everj  daj 
In  every  month,  from  the  fourth  day  of  October,  in  that  year,  induaiTe, 
onward,  he  restored  the  equinox  to  the  place  it  occupied  in  the  calendar 
in  the  year  835.  This  was  a  piece  of  reformation  uncalled  for  in  any  in- 
terest either  ecclesiastical  or  secular,  and  it  had  the  effect  of  preventinfr. 
for  a  long  time,  the  acceptance  of  his  style  of  reckoning,  and  what  is  of 
more  importance,  of  his  rules  for  maintaining  the  adjustment  of  the  caU 
•endar  months  to  the  seasons,  by  the  Protestant  nations  of  Europe,  and  bj 
those  adhering  to  the  church  of  the  East.  These  rules  constitute  a  trulj 
valuable  improvement,  and  their  simplicity,  no  less  than  their  import- 
ance,  would  have  secured  for  them  universal  favor  and  adoption  at  a  veiy 
early  period,  in  spite  of  the  jealousies  which  were  sure  to  be  awakened 
by  anything  proceeding  from  Rome  which  should  bear  the  appearance  or 
an  attempt  to  dictate  to  the  world,  had  they  not  been  accompanied  by  the 
large  and  unnecessary  change  above  mentioned,  in  the  absolute  reckon- 
ing of  the  day. 

As  things  actually  fell  out,  the  Italian  States  (mostly),  with  Spain  and 
Portugal,  adopted  the  Qregorian  calendar  from  the  day  (October  4, 1583) 
named  for  its  commencement,  in  the  Papal  Bull.  France  adopted  it  two 
months  later,  calling  the  day  following  the  ninth  of  December,  the  twen- 
tieth, and  so  onward.  In  the  same  year,  the  matter  was  discussed  at 
Augsburg,  in  the  Diet  of  the  German  Empire  ;  and  the  Catholic  States  of 
Germany  adopted  the  new  calendar  in  the  year  following.*  The  Protestant 
States,  however,  dung  to  the  old  calendar  ;  and  the  consequence  was  that 
in  parts  of  the  country  where  the  population  was  generally  mixed, 
there  arose  a  good  deal  of  confusion  and  discord.  This  state  of  things 
continued  for  more  than  a  century ;  but  at  last  the  Protestants  gave  way, 
and,  in  the  year  1700,  the  new  calendar  was  introduced  throughout  all 
Germany,  the  day  following  the  eighteenth  of  February  being  called  the 
first  of  March.  At  the  same  time,  the  new  calendar  was  adopted  in 
Denmark  and  in  Holland  ;  and  in  1701,  it  was  adopted  also  in  the  Protest- 
ant Cantons  of  Switzerland,  the  day  following  the  thirty-first  of  Decem- 
ber being  called  the  twelfth  of  January.  The  increase  in  count  was  now 
eleven  days,  instead  of  ten,  because  the  centurial  year  1700  had  not  been 
reckoned  a  leap  year  under  the  Gregorian  system.  England  accepted  the 
new  calendar  in  1752,  the  day  following  the  second  of  September  in  that 
year  being  called  the  fourteenth.  In  the  following  year,  Sweden  did  the 
same,  calling  the  day  after  the  twenty-eighth  of  February  the  twelfth 
of  March. 

The  Julian  calendar  now  continues  to  be  maintained  only  by  Rossla. 
and  the  adherents  of  the  Greek  church  generally.  Since  there  if  no 
longer  any  possibility  of  securing  uniformity  of  practice  in  the  reekcm* 
ing  of  time,  but  by  universal  acquiescence  in  the  Gregorian  calendar,  it 
is  greatly  to  be  hoped  that  the  enlightened  government  of  the  Bussi&n 
Ebnpire  will  not  long  delay  the  introduction  of  the  desired  change  among 
-their  people. 

*  BawTs  Handy  Book  of  DaUs,  pp.  18,  19. 
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The  term  "  year^^^  in  ccntracU  and  written  instru- 
ments^ how  to  he  understood. 

522.  Whenever  the  term  ' '  year  "  or  "  years ' '  is  used 
in  any  statute,  deed,  contract,  verbal  or  written,  or 
in  any  public  or  private  instrument  whatever,  the 
year  intended  shall  be  understood  to  consist  of  three 
hundred  and  sixty-five  days ;  the  half  year  of  one 
hundred  and  eighty- two  days  ;  and  the  quarter  of  a 
year  of  ninety-one  days ;  and  if  within  the  limits  of 
any  period  so  computed  the  added  day  of  leap  year 
shall  fall,  such  added  day  shall  hot  be  counted  as  en- 
larging the  number  of  days  of  that  period. 

Division  of  the  year. 

523.  The  year  shall  continue  to  be  divided,  as  at 
present,  into  twelve  months,  which  months  shall  retain 
the  names  by  which  they  are  at  present  known,  and 
each  month  shall  consist  of  the  same  number  of  days 
as  are  assigned  to  it  in  the  calendars  now  in  use  among 
all  Christian  nations,  viz  : 


January,     .     . 

31 

days. 

June,      .    . 

.     30 

days. 

February,  .     . 

28 

u 

July,      .     . 

.     31 

ii 

in  common  yrs. 

9 

August, .     . 

.     31 

a 

or,  in  leap  yrs. 

,29 

ii 

September,. 

.     30 

a 

March,    .     .     . 

31 

a 

October, 

.     31 

a 

April,     .     .     . 
May,       .     .     . 

30 

a 

November,. 

.     30 

u 

31 

C( 

December,  . 

.     31 

(( 

And  whenever  the  term  "month"  shall  be  used  in 
any  statute,  deed,  contract  verbal  or  written,  or  in  any 
public  or  private  instrument  whatever,  this  term  shall 
be  construed  to  mean  a  calendar  month,  in  accordance 
with  the  foregoing  scheme. 

In  the  reformed  calendar  of  Julius  Cieflar,  as  originally  constructed, 
the  months  were  made  to  consist  of  thirty-one  days  and  thirty  days  alter- 
nately, beginning  with  March  *  As  the  common  year  consists  of  but 
three  hundred  and  sixty-five  days,  the  final  month  of  the  year,  on  this 
plan,  falls  a  day  short  of  thirty  days  in  common  years,  and  oon tains  fully 
thirty  only  in  leap  years.  Had  the  alternation  been  inverted,  making  the 
first  month  to  consist  of  thirty  days,  and  the  second,  of  thirty-one,  and 

*  Bneifa.  Brit.,  Art.  Oaiendar. 
24 
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80  on,  no  month  would  oyer  haye  fallen  short  of  thirty  dtLjB,  or  have  ex- 
ceeded thirtj-one. 

The  name  of  Jnlins  waa  giyen  to  the  month  Qaintilis,  in  honor  of 
the  great  reformer.  AngnstoB  afterwards  gaye  his  name  also  to  i\a 
month  Sextilis  ;  and  the  Roman  Senate,  in  a  spirit  of  contemptible  syoo- 
phancy,  stole  a  day  from  February,  already  too  short,  to  add  to  Angast, 
that  the  month  named  after  the  reigning  Emperor  might  not  be  a  less 
important  one  than  that  whicii  had  receiyed  its  name  from  his  illastrions 
predecessor. 

The  distribution  of  the  days  of  the  year  among  the  months  is,  there- 
fore,  at  present  entirely  anomalous.  Moreoyer,  the  introduction  of  the 
intercalary  day  of  leap  year  at  the  end  of  the  second  month  of  the  jear, 
rather  than  at  the  end  of  the  year  itself,  is  a  source  of  considerable  in- 
conyenience,  especially  in  connection  with  the  calendar  of  the  charch. 
The  following  scheme  for  the  better  distribution  of  the  days  of  the  year 
among  the  months,  and  the  transfer  of  the  quadrennial  intercal&tioQ  to 
the  close  of  the  year  is,  therefore,  presented  as  worthy  of  consideratioa. 

The  year  to  be  divided  into  sextiles,  each  of  two  months.  Each  sex- 
tile  to  be  made  op  of  a  first  month,  of  thirty  days,  and  a  second  month  of 
thirty-one  days ;  with  the  exception  of  the  last  sextile,  in  which  the 
second  month  has  only  thirty  days  in  common  years,  and  thirty-one  days 
in  leap  years,  as  follows: 


nmstxius 


XWrd 


( January ..•80  daya 

I  Febrnarr 81     •' 

(March 80     " 

i  April 81     " 

(May 80     ** 

June 81     " 


jSe^ember 80  " 

1 0ctober  31  '• 

(November 80  *' 

<{  December 80  '' 

{  Or,  in  leap  year  81  ** 


The  day  defined, 

524-  In  order  to  prevent  confusion  of  dates,  in  con- 
sequence of  differences  of  local  times,  it  is  to  be  under- 
stood : 

First,  that  the  civil  day  shall  begin,  at  each  place, 
twelve  hours  of  mean  solar  time  before  the  passage  of 
the  mean  sun  over  the  meridian  at  that  place,  and  shall 
end  twelve  hours  of  mean  solar  time  after  such  me- 
ridian passage. 

Secondly,  that,  at  the  moment  of  mean  solar  me- 
ridian passage  at  Greenwich  on  the  first  day  of  Jan- 
uary, the  day  shall  be  accounted  the  first  day  of  Jan- 
uary throughout  the  world  ;  it  being  noon  at  that  njo- 
ment  in  the  meridian  of  Greenwich,  afternoon  through- 
out all  the  one  hundred  and  eighty  degrees  of  longi- 
tude eastward  from  Greenwich,  and  before  noon 
throughout  all  the  one  hundred  and  eighty  degrees  of 
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longitude  westward  from  Greenwich;  and  the  same 
shall  be  true  for  every  other  day  of  the  year ;  that  is 
to  say,  the  moment  of  mean  solar  meridian  passage  at 
Greenwich  shall  be  that  in  which  the  day  is  of  the 
same  name  throughout  the  world,  whatever  may  be 
the  degree  of  advancement  of  the  day,  by  local  time» 
in  different  longitudes.  , 

So  long  as  the  entire  extent  of  the  known  world  scarcely  exceeded  in 
loogitnde  a  third  part  of  the  earth's  circamference,  there  was  no  danger 
that  an  error  of  a  day  could  be  committed  in  assigning  the  date  of  an 
event.  Nor  was  the  possibility  of  snch  an  error  considerable  even  aftei 
the  route  to  the  Indies  had  been  discovered  by  the  way  of  the  Cape  of 
Good  Hox)e.  But  when  the  opposite  route,  by  Cape  Horn,  had  been  suc- 
cessfully explored,  and  the  Spanish  navigators,  who  had  followed  this 
course,  met  the  Portugese,  who  had  come  the  other  way,  in  the  Phil- 
lipplne  Islands,  it  was  found  that  they  differed  in  their  reckoninge  of  time 
by  an  entire  day. 

So  long,  however,  as  the  enlightenment  of  the  world  was  mainly  con- 
centrated in  Europe,  or  extended  on  the  western  continent  but  little  be- 
yond  the  Atlantic  coast,  the  possibilities  of  confusion  in  chronology,  for 
want  of  a  universally  received  definition  of  the  beginning  and  ending  of 
the  calendar  day,  were  not  great.  The  case  is  quite  different  at  present, 
when  the  great  islands  of  Australia  are  occupied  by  flourishing  British 
colonies,  and  both  shores  of  North  America  are  x)eopled  by  an  enterprising 
race,  engaged  in  prosecuting  extensive  commercial  enterprises  in  both 
hemispheres.  It  is  becoming,  therefore,  a  matter  of  greater  importance 
every  day,  that  there  should  be  established  some  universal  rule  for  de- 
fining the  calendar  day  for  all  the  world.  The  reasons  why  the  meridian 
of  Greenwich  should  be  fixed  upon,  rather  than  any  other,  for  the  pur- 
poses  of  this  definition,  have  been  already  assigned  in  the  Article  relating 
to  longitade. 
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TITLE    XXIII, 

SEA  SIGNALS. 

Abticub  625.  A  signal  code  to  be  devised  by  an  international  committee. 

626.  The  use  of  the  international  signal  code  to  be  enjoined 

upon  all  ships,  for  all  communications  by  signal,  except 
such  as  may  be  of  a  confidential  nature. 

627.  Apparatus  and  printed  instructions  required  for  the  lue  of 

the  international  signal  code,  to  be  provided. 

A  signal  code  to  he  devised  by  an  international 
committee. 

525.  Within  one  year  after  the  adoption  of  this 
Code,  there  shall  be  appointed  a  joint  commission  of 
competent  persons,  to  fix  upon  a  common  system  of 
signals  to  be  used  for  purposes  of  commnnication  be- 
tween vessels  at  sea ;  snch  commission  to  consist  of 
three  members  from  each  nation. 

The  use  of  the  international  signal  code  to  be  en- 
joined upon  all  shipSj  for  all  communications  by 
signaly  except  stick  as  may  be  (if  a  confidential 
Tvatwre. 

526.  The  signal  -system,  fixed  npon  as  provided  in 
the  last  article,  shall  be  used  in  all  sea-going  ships, 
public  or  private,  bearing  the  national  character  of  any 
of  the  nations  parties  to  this  Code,  for  all  signal  com- 
munications^ except  those  which  it  may  be  necessary, 
in  the  public  interest,  to  transmit  confidentially. 

Apparatus  and  printed  instructions  required  for  the 
use  of  the  international  signal  code^  to  be  provided. 

527.  Every  sea-going  ship,  public  or  private,  bearing 
the  national  character  of  any  of  the  nations  parties  to 
this  Code,  must,  before  going  to  sea,  be  furnished  with 
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all  the  apparatus  necessary  to  be  used,  in  the  employ- 
ment of  the  international  signal  code,  for  communica- 
tions at  sea ;  and  also  with  full  and  complete  printed 
instructions  for  the  use  of  the  same. 

AU  signal  codes,  whether  for  sea  service  or  for  land  service,  rest  upon 
the  same  fundamental  principles.  A  signal  is  a  demonstration  of  some 
kind,  having  a  conventional  significancy,  and  designed  to  assist  in  con- 
veying ideas  from  one  person  to  another.  Where  distance  intervenes 
between  the  persons  commanicating,  the  signals  must  be  addressed  to 
the  eye  or  to  the  ear.  In  either  case,  a  distinction  may  be  made  between 
signals  which  are  momentary  or  evanescent,  and  snch  as  may  be  made 
permanent  for  any  length  of  tinie,  at  will. 

To  the  class  of  evanescent  signals  belong  most  of  those  which  depend 
OD  motion.  Some  snch  may  be  seen  in  common  life,  in  universal  use :  as, 
for  instance,  beckoning  with  the  hand,  nodding  or  shaking  the  head,  &c.: 
and,  in  systematic  signal  codes,  the  waving  of  flags,  the  flight  of  rockets, 
and  the  report  of  fire-arms,  i)osse6S  the  same  character.  Permanent,  or 
more  properly,  lasting  signals  are  such  as  remain  unchanged  to  percep- 
tion during  a  sensible  period  of  time,  which  may  be  protracted  at  the 
pleasure  of  the  exhibitor.  Examples  of  these  are  hoists  of  flags,  or  pro- 
longed bla8t»of  steam-whistles  or  fog- trumpets,  or  attitudes  assumed  by 
the  person  himself  who  gives  the  signal. 

The  simple  motions,  sounds  or  displays  employed  in  signal  codes,  are 
called  elementary  signals.  The  number  of  these  is,  in  the  nature  of 
things,  limited.  No  code  of  any  comprehensiveness  could  be  formed 
consisting  of  uncombined  elementary  signals  only.  A  few  elements  will, 
however,  form  a  very  large  variety,  when  they  are  associated  together  in 
groups.  Groups  of  this  kind  are  called  combination  signals.  Such  groups 
may  be  constructed  in  several  modes  ;  as,  first,  by  combination  proper, 
where,  from  a  given  number  of  elements,  say  six,  there  are  formed  as. 
semblagesof  a  smaller  number,  as  of  threes,  of  which  no  two  shall  be 
alike  in  all  their  elements ;  secondly,  by  permutation,  where  the  same 
combination  is  made  to  furnish  as  many  signals  as  there  are  different 
orders  of  succession  in  which  its  elements  can  be  disposed:  and  thirdly, 
by  arrangement^  in  which  a  very  small  number  of  elements  may  be  made 
to  famish  a  very  large  number  of  signals,  by  repeating  one  or  more  of 
the  elements  several  times  in  the  same  signal,  and  differently  disposing 
the  elements  among  themselves.    (Myer*9  Manual  of  Signals.) 

It  maybe  said,  generally,  that  it  is  not  desirable  to  employ  a  large 
number  of  elementary  signals  in  a  signal  code  ;  also,  that  the  principle 
of  arrangement  applied  to  a  few  elements  will  furnish  more  satisfactory  * 
reealts  than   permutation  and  combination  only,  applied  to  a  larger 
n  amber. 

Codes  of  signals  may  be  formed  to  signify  letters,  in  which  case  com- 
mani cations  may  be  made  in  any  form  of  words,  as  by  telegraph  ;  or  to 
sifirnify  numbers,  which  may  then  be  employed  to  designate  messages 
previoasly  prepared,  and  inserted  in  their  order  in  a  dictionary.    The  ad- 
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vantage  of  the  first  system  is,  tliat  it  leaves  commanicatlon  entirely  free ; 
and  that  of  the  second,  that  it  economizes  time,  by  conveying  many  words 
through  a  single  number.  A  complete  system  should  embrace  both 
methods  ;  the  second,  for  that  numerous  class  of  communications  the 
necessity  of  which  is  of  frequent  recurrence  ;  and  the  first,  for  commoni- 
cations  the  nature  of  which  cannot  be  anticipated. 

The  dot  and  line  telegraphic  alphabet  illustrates  the  ad  vantages  of  lim- 
iting the  number  of  elementary  signals  employed  in  any  system.  B?  the 
principle  of  arrangement,  two  characters,  or,  at  most,  three,  (a  long  list*, 
a  short  one,  and  a  dot,)  suffice,  in  that  instance,  for  the  constraction  of 
an  entire  alphabet  of  signals,  perfectly  distinct  from  each  other,  and 
easily  fixed  in  the  memory.  This  alphabet,  in  itself,  would  form  an 
amply  sufficient  signal  code  to  enable  two  vessels  at  sea  to  communicate 
with  each  other,  by  means  of  steam-whistles,  or  by  the  more  or  less  pro- 
longed exposure  and  concealment  of  any  visible  object. 

There  are  already  in  une  certain  signal  codes,  which  have  obtained 
something  approaching  to  an  international  character.  One  of  these  is 
**  The  UniverBal  Code,"  of  the  late  Capt.  Marryatt,  of  the  British  Royal 
Navy;  another,  "The  Code  International,"  of  Capt.  Reynold,  of  Paris; 
and  a  third,  "  The  Commercial  Code,"  of  the  British  Board  of  Trade. 
The  first  and  second  of  these  use  signal  numb&rs,  as  ciphers  of  sifroAl 
communication  ;  while  the  third,  or  Commercial  Code,  uses  ngnal  letUn, 
permuted  in  sets  of  two,  three,  and  four  each  for  the  same  purpose 
(Myer's  Jfanual  of  Signals,  p.  51).  The  code  itself  consists  of  words  and 
sentences,  classified  according  to  subjects.  Signals  are  shown  by  the  rt- 
quired  hoist  of  flags,  each  flag  being  the  ^recognized  symbol  of  a  par- 
ticular  letter.  This  method  originated  in  1856,  and  (as  above  stated) 
under  the  auspicoM  of  the  British  Board  of  Trade  ;  since  which  time,  it 
has  been  gradually  introduced  into  the  war  and  merchant  marine  of  the 
principal  maritime  nations  of  Europe.  As  yet.  however,  it  is  bat  par- 
tially used  in  the  naval  or  commercial  marine  of  the  United  States,  al- 
though, by  a  general  order  of  the  Navy  Department,  the  code  has  been 
issued  to  all  the  vessels  of  the  United  States  Navy,  together  with  the 
necessary  signal  flags. 

The  system  of  signals  which  seems  to  possess  the  largest  capabilities 
of  usefulness  is  that  which  is  known  by  the  name  of  the  '*  Chronosemic 
Method "  of  signalling,  invented  by  Benjamin  Franklin  Qreeue.  Chief 
Clerk  of  the  Bureau  of  Navigation,  of  the  Navy  Department  of  the  United 
States.  This  system  consists  in  employing  measured  intervals  of  time  as 
the  significant  symbols,  and  using  audible  or  visible  signals  for  the  par- 
pose  only  of  marking  the  beginnings  and  endings  of  these  intervals. 
Any  convenient  small  interval  of  time — say  one,  or  three,  or  five  Mconds 
— may  be  taken  as  the  tinit  interval ;  then  this  interval  doubled,  tripled, 
quadrupled,  and  so  on,  will  give  the  successive  additional  symbols  nec- 
essary to  form  the  code. 

This  system  possesses  several  advantages.  It  permits  the  use  of  the 
largest  variety  of  signal  apparatus ;  since  it  is  a  matter  of  entire  iodifier- 
ence  by  what  means  the  beginning  and  ending  of  each  interval  is  marked. 
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wo  that  the  indication  is  distinct.  Thus,  for  visible  signals,  by  day,  the 
«xhibition  and  concealment,  or  the  simple  waving,  of  a  flag ;  or  the  substi- 
tution for  the  flag  of  any  brilliant  or  conspicuoas  object ;  or  even,  at 
small  distances,  a  gesture  of  the  arm  of  the  signal  officer ;  or,  by  night, 
the  flashing  of  gunpowder,  the  ascent  of  a  rocket,  or  the  display  and 
eclipse  of  a  signal  lantern  ;  and  in  time  of  fog,  the  firing  of  ship's  guns, 
the  blowing  of  a  steam  whistle,  or  the  sounding  of  a  trumpet  or  bugle, 
may  be  resorted  to  equally  and  interchangeably,  as  convenience  may 
suggest.  It  admits,  in  the  second  place,  of  a  very  large  extension  of  the 
circle  of  available  signal  distance  beyond  the  practical  limit  which  at 
present  exists ;  making  it  possible,  for  instance,  by  means  of  rockets  or 
guns,  to  convey  messages  between  vessels  separated  by  ten,  fifteen,  or 
even  twenty  or  more  miles.  To  these  advantages  it  may  be  added,  that 
the  chronosemic  method,  from  the  simplicity  of  sign-making  apparatus 
which  it  allows,  involves  a  smaller  necessary  expenditure  than  any  other ; 
while,  for  fog-signals  especially,  it  has  been  found  greatly  more  effective 
than  any  plan  heretofore  devised. 

For  these  reasons,  it  should  seem  to  be  desirable  that,  in  any  system  of 
sea-signals  designed  for  international  use,  the  chronosemic  method,  if 
not  adopted  to  the  exclusion  of  every  other,  should  have  an  important 
place.  It  is  better,  nevertheless,  that  tbe  details  of  the  system  should  be 
arranged  by  men  of  experience,  whose  practical  acquaintance  with  the 
merits  of  different  methods  entitles  them  to  speak  upon  the  subject  with 
authority,  rather  than  that  they  should  be  fixed  by  arbitrary  legislation. 
This  consideration  has  suggested  the  provisions  of  the  text  above,  which 
leave  the  precise  form  of  the  international  signal  code  to  be  settled  by  a 
committee  of  experts. 

The  foregoing  remarks  apply  to  signal-systems  designed  for  general  or 
extended  communication.  Alarm-signals,  of  which  the  object  is  to  pre- 
vent collisions,  or  to  give  warning  of  danger,  may  be  much  more  simple  ; 
but  in  order  that  they  may  be  in  the  highest  degree  effectual  in  securing 
the  safety  of  vessels  at  sea,  it  is  important  that  they  should  be  every, 
where  the  same.  In  the  United  States,  the  Board  of  Supervising  In- 
spectors of  Steamboats  have  adopted  the  following  rules  for  fog-horn 
signals : 

"  Whenever  there  is  a  fog,  whether  by  day  or  night,  the  fog  signals  de- 
scribed below  shall  be  carried  and  used,  and  shall  be  sounded  at  least  every 
two  minutes,  viz. :  steamships,  and  all  other  steamers,  coasting  and  river, 
under  way,  shall  use  a  steam-whistle ;  sailing  and  all  other  craft  pro- 
pelled by  sails,  under  way,  shall  use  a  fog-horn,  or  equivalent  signal ; 
sailings  ships,  and  every  other  craft  propelled  by  sails,  upon  the  ocean  or 
lakes,  shall,  when  on  her  starboard  tack,  blow  one  blast  of  her  fog-horn, 
and  when  on  her  port  tack,  she  shall  blow  two  blasts  of  her  fog-horn,  at 
all  times,  at  intervals  of  not  more  than  two  minutes  ;  when  hove  to.  she 
shall  blow  a  general  alarm ;  when  at  anchor,  she  shall  blow  her  fog-horn, 
as  at  other  times,  at  intervals  of  not  more  than  two  minutes.  It  shall  at 
all  times  be  the  duty  of  steamers  to  give  to  the  sailing  vessel,  or  other 
«raft   propelled  by  sails,  every  advantage,  and    keep  out  of  her  way. 
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Steamships  and  sailing  vessels,  when  not  under  way,  or  which  vhall  be 
anchored  or  moored  in  or  near  the  channel  or  fairway,  as  aforesaid,  ud 
not  in  any  port,  shall  sound  the  fog-horn,  at  intervals  of  not  more  thu 
two  minutes  ;  and  all  steamers  navigating  in  a  fog  or  tliick  weather 
shall  sound  their  steam  whistle  at  intervals  of  not  more  than  oneminate. 
Sailing  vessels  shall  at  all  times,  on  the  approach  of  any  steamer  dorin^ 
the  night  time,  show  a  lighted  torch  upon  that  point  or  quarter  to  which 
such  steamer  shall  be  approaching ;  and  upon  any  craft  navigating  riTen 
without  being  in  tow  of  a  steamer,  such  as  rafts,  flat  boats,  wood  boats, 
and  other  like  craft,  shall  sound  a  fog-horn,  at  intervals  of  not  more  than 
two  minutes  ;  and  all  steamers  navigating  rivers  in  tog  or  thick  weather, 
shall  sound  their  steam- whistles,  at  intervals  of  not  more  tbaa  one 
minute." 
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PART  IV. 

PROVISIONS     FOR     THE     PRESERVATION     OF 

PEACE. 

Abtigls  528.  Limit  of  permanent  military  force. 
629.  Eqnipments,  and  military  reservee. 
580.  "Time  of  peace "  defined. 
681.  When  militia  may  be  called  oat. 
632.  Notice  of  disaatiBfaction,  and  claim  of  redreai. 

683.  Answer  to  be  given. 

684.  Joint  High  Commieflion. 

686.  High  Tribunal  of  Arbitration. 

686.  Each  nation  bound  by  Tribunal  of  Arbitration 

687.  Nations  violating  provisions  to  be  resisted  by  alL 
638.  Annual  conference  of  representatives  of  natioDS. 
688a.  Neutrality  of  inter-oceanic  canaL 

Limit  of  permanent  military  force. 

528.  In  time  of  peace,  the  number  of  persons  em- 
ployed at  any  time  in  the  military  sernce  of  a  na- 
tion, whether  in  tended  for  land  or  sea,  shall  not  exceed 
one  for  every  thousand  inhabitants. 

The  military  establishment  of  Europe,  during  peace,  has  in  round 
numbers,  8,000,000  of  men,  and  when  placed  on  a  war  footing,  it  swells 
to  6,000,000.  These  men  are  all  withdrawn  from  industrial  pursuits, 
where  they  could  contribute  to  the  comfort  and  wealth  of  mankind. 
Their  support  requires  the  labors  of  as  many  more ;  so  that  it  may 
be  set  down,  that  the  standing  armies  of  that  continent  impose  upon 
the  nations  burdens  equal  to  the  labors  of  from  6,000,000  to  10,000,000 
of  able-bodied  men.  The  whole  population  of  that  quarter  of  the 
world  is  240,000,000,  of  which  it  is  computed  that  one  in  five  is  able  to 
Ao  the  full  day's  work  of  a  man:  that  is,  48,000,000  in  all.  Therefore, 
one  eighth  at  least  of  the  flower  of  Europe  is  set  aside  in  peace  to  make 
ready  for  war.  This  is  an  unnecessary  waste  of  force.  No  nation  is 
benefited  by  it ;  all  are  burdened.  The  burden  can  be  taken  off,  by  com- 
mon consent.  The  only  point  to  be  considered  is  the  minimum  to  which 
the  force  can  be  reduced. 

A  large  standing  army  is  not  only  the  enormous  burden  that  it  has 
been  described,  but  it  is  a  provocative  to  war.  The  arming  of  a  nation 
should  be  looked  upon  very  much  as  the  arming  of  individuals.  A  man 
may  keep  arms  in  his  house,  to  be  used  on  occasions,  but  if  he  walks 
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abroad,  always  armed  to  the  teeth,  he  speedily  gets  into  a  quarrel  So 
with  a  nation.  The  peace  of  society  would  certainly  be  endangered  bj 
the  general  practice  of  wearing  arms.  It  was  once  so.  And  since  sociil 
manners  have  been  benefited  by  a  general  disarmament  of  individuals,  it 
should  seem  that,  for  a  similar  reason,  national  manners  would  be  bene- 
fited by  a  like  process. 

Examples  of  partial  national  disarmament  are  not  wanting.  The 
treaty  between  the  United  States  and  Great  Britain,  made  at  the  dose  of 
the  last  war  between  them,  stipulated  that  neither  should  keep  skips  of 
war  upon  the  great  lakes  that  divide  them.  The  treaty  of  Paris,  which 
closed  the  Crimean  war,  provided  for  the  disarmament  of  Russia,  in  the 
Black  sea. 

The  object  of  a  military  establishment  is  security,  internal  and  ex- 
ternal. The  standing  army  of  the  United  States  is  80,000,  giving  one 
soldier  to  every  thirteen  hundred  inhabitants.  Yet  these  30,000  men  are 
scattered  over  a  territory  larger  than  that  of  any  European  State,  and 
they  have  to  keep  watch  of  numerous  Indian  tribes,  and  to  garrison  many 
fortresses  ;  a  greater  number  probably  in  proportion  to  the  population 
than  those  of  any  other  nation  in  the  world.  It  is  true,  that  this  oountr/ 
has  no  dangerous  neighbors;  but  if  a  general  disarmament  should  be 
adopted,  the  most  powerful  European  State  would  hardly  be  a  dangerous 
neighbor  to  the  weakest.  For  the  purpose  of  internal  securitj,  one 
armed  guardian  of  the  peace  to  every  thousund  persons  should  seem  to 
be  sufficient,  acting  in  conjunction  with  the  militia,  which  should  chiefly 
be  relied  on  for  security  against  internal  conmiotion. 

The  building  and  arming  of  fortresses  could  scarcely  be  regarded  with 
apprehension,  inasmuch  as  they  are  defensive.  Ships  do  not,  it  is  true, 
fall  within  the  same  category,  for  they  may  be  regarded  as  movable 
fortresses,  but  they  are  limited  in  their  operations.  To  bind  a  nation 
not  to  build  them  and  lay  them  up,  should  not  be  considered  essential 
to  the  security  of  states. 

Militia  should  be  regarded  as  the  strong  arm  of  nations,  both  for  in- 
ternal peace  and  external  defense.  For  the  support  of  the  civil  powers, 
in  the  execution  of  the  laws,  no  other  force  is  so  natural  and  proper. 
It  is  cheap,  ready  and  efficient.  For  national  defense  against  external 
attack,  it  may,  upon  emergency,  be  converted  into  formidable  armies. 
The  last  war  between  France  and  Prussia  has  shown  how  powerful  a 
force  a  citizen  soldiery  may  be  made.  In  France,  the  national  guard  baa 
on  many  occasions  been  the  defender  of  order.  In  the  United  States,  the 
militia  has  not  only  supported  the  civil  power  in  executing  the  laws, 
but  it  has  formed  the  nucleus  of  an  arm^  of  volunteers  of  the  most 
effective  kind. 

Equipments  avd  military  reserves. 

529.  The  last  article  shall  not  prevent  a  nation  from 
building  and  arming,  in  its  discretion,  fortresses  and 
ships  of  war,  or  from  organizing,  arming,  and,  for  not 
more  than  one  month  in  each  year,  drilling  all  or  any 
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portion  of  its  able-bodied  men  between  twenty  and 
forty  years  of  age,  as  a  force  of  militia,  to  be  called 
into  active  service,  according  to  article  631. 

"  T^TTie ofpeace'^^  defined. 

530.  By  the  "time  of  peace,"  mentioned  in  article 
528,  is  to  be  understood  that  period  during  which 
Austria,  France,  Great  Britain,  Germany,  Italy,  Russia, 
Spain  and  the  United  States  are  at  peace  with  each 
other. 

When  militia  may  he  called  out. 

531.  Any  nation  may  call  its  militia  into  active 
service  to  enforce  its  laws,  suppress  insurrections 
against  its  authority,  repel  invasions  of  its  territory  or 
execute  article  537  of  this  Code. 

See  CoTistUuHan  of  the  UnUed  States,  Art.  I.,  Sec.  8,  Subd.  14. 

jVotice  of  dissatisfaction^  and  claim  of  redress. 

532.  If  any  disagreement,  or  cause  of  complaint, 
arise  between  nations,  the  one  aggrieved  must  give 
formal  notice  thereof  to  the  other,  specifying  in  detail 
the  cause  of  complaint,  and  the  redress  which  it  seeks. 

Answer  to  be  given. 

533.  Every  nation,  which  receives  from  another,  no- 
tice of  any  dissatisfaction,  or  cause  of  complaint, 
whether  arising  out  of  a  supposed  breach  of  this  Code, 
or  otherwise,  must,  within  tliree  months  thereafter, 
give  a  full  and  explicit  answer  thereto. 

Joini  High  Commission. 

534.  Whenever  a  nation  complaining  of  another  and 
the  nation  complained  of  do  not  otherwise  agree  be- 
tween themselves,  they  shall  each  appoint  five  mem- 
bers  of  a  Joint  High  Commission,  who  shall  meet  to- 
gether, discuss  the  diflCerences,  and  endeavor  to  recon- 
cile them,  and  within  six  months  after  their  appoint- 
ment, shall  report  the  result  to  the  nations  appointing 
them  respectively. 
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High  2Vibu7tal  of  Arbitration. 
535-  Whenever  a  Joint  High  Commission,  appointed 
by  nations  to  reconcile  their  diflferences,  shall  fail  to 
agree,  or  the  nations  appointing  them  shall  fail  to 
ratify  their  acts,  those  nations  shall  within  tweke 
months  after  the  appointment  of  the  Joint  High  Com- 
mission, give  notice  of  such  failure  to  the  other  parties 
to  this  Code,  and  there  shall  then  be  formed  a  High 
Tribunal  of  Arbitration,  in  manner  following :  Each 
nation  receiving  the  notice  shall,  within  three  months 
thereafter,  transmit  to  the  nations  in  controversy  the 
names  of  four  persons,  and  from  the  list  of  such  persons 
the  nations  in  controversy  shall  alternately,  in  the 
alphabetical  order  of  their  own  names,  as  indicated  in 
article  16,  reject  one  after  another,  until  the  number  is 
reduced  to  seven,  which  seven  shall  constitute  the  trib- 
.  unal. 

The  tribunal  thus  constituted  shall  by  writing  signed 
by  the  members,  or  a  majority  of  them,  appoint  a  time 
and  place  of  meeting,  and  give  notice  thereof  to  the 
parties  in  controversy  ;  and  at  such  time  and  place,  or 
at  other  times  and  places  to  which  an  adjournment 
may  be  had,  it  shall  hear  the  parties,  and  decide  be- 
tween them,  and  the  decision  sTiall  be  final  and  con- 
clusive. If  any  nation  receiving  the  notice  fail  to 
transmit  the  names  of  four  persons  within  the  time 
prescribed,  the  parties  in  controversy  shall  name  each 
two  in  their  places  ;  and  if  either  of  the  parties  fail  to 
signify  its  rejection  of  a  name  from  the  list,  within  one 
month  after  a  request  from  the  other  to  do  so,  the  other 
may  reject  for  it ;  and  if  any  of  the  persons  selected  to 
constitute  the  tribunal  shall  die,  or  fail  for  any  cause 
to  serve,  the  vacancy  shall  be  filled  by  the  nation 
which  originally  named  the  person  whose  place  is  to 
be  filled. 

£}ach  nation  bound  by  Tribunal  of  Arbitration. 

536-  Every  nation,  party  to  this  Code,  binds  itself 
to  unite  in  forming  a  Joint  High  Commission,  and  a 
High  Tribunal  of  Arbitration,  in  the  cases  hereinbefore 
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specified  as  proper  for  its  action,  and  to  snbmit  to  the 
decision  of  a  High  Tribunal  of  Arbitration,  constituted 
and  proceeding  in  conformity  to  article  686. 
Nations  violating  provisions  to  be  resisted  by  all. 

537.  If  any  party  hereto  shall  begin  a  war  in  viola- 
tion of  the  provisions  of  this  Code  for  the  preservation 
of  peace,  the  other  parties  bind  themselves  to  resist  the 
offending  nation  by  force. 

Annual  comtference  of  representatives  of  nations. 

538.  A  conference  of  representatives  of  the  nations, 
parties  hereto,  shall  be  held  every  year,  beginning  on 
the  first  of  January,  at  the  capital  of  each  in  rotation, 
and  in  the  order  mentioned  in  article  16,  for  the  purpose 
of  discussing  the  provisions  of  this  Code,  and  their 
amendment,  averting  war,  facilitating  intercourse,  and 
preserving  peace. 

War,  in  all  its  aspects,  has  little  to  recommend  it,  and  almost  every- 
thing  to  condemn  it.  Even  the  brilliant  qaalities  of  courage  and  self- 
Mcrifice,  which  it  often  calls  forth,  are  more  than  coanterbalanoed  by 
the  cruelty,  license  and  corruption,  which  are  its  inseparable  concom- 
itants. The  history  of  every  nation,  after  a  great  war,  is  a  history  of 
demoralization.  The  moral  sense  appears  to  be  weakened  by  the  spec- 
tacle of  brute  force  contending  with  brute  force ;  the  sensibilities  are 
blunted  by  indifference  to  suffering,  and  familiarity  with  death ;  the 
morals  of  camps  are  proverbially  loose  ;  the  custom  of  destruction  is  apt 
to  beget  the  love  of  it ;  and  that  regard  for  the  rights  and  feelings  of 
others,  which  is  the  chief  glory  of  civilisation,  is  lessened,  if  not  lost,  in 
the  strugfrle  for  life  and  mastery  in  fight. 

There  may  indeed  be  in  nations,  as  in  individuals,  a  stagnation  and 
corruption  worse  than  death ;  and  war,  like  pestilence  and  famine,  may  be 
used  by  the  Almighty  as  a  scourge  to  drive  them  away,  but  that  proves, 
not  that  war  is  a  good  thing  in  itself,  but  that  there  may  be  things  that 
are  worse. 

Contention  does  undoubtedly  sharpen  the  intellect,  but  there  may  be 
other  kinds  of  contention  than  that  of  mere  force.  Indeed,  that  conten- 
tion which  aims  to  overcome  obstacles  in  nature,  to  outstrip  in  manly 
arts,  to  look  deepest  into  the  mysteries  of  the  world,  material  and 
spiritual ;  contention  in  letters  and  arts,  in  poetry,  philosophy  and  his- 
tory, in  agriculture  and  navigation,  in  the  refinements  of  life,  the  cul- 
tivation of  taste,  and  the  elevation  of  morals;  that  is  the  contention 
which  really  purifies  and  exalts. 

We  see  that  the  waste  and  destruction  of  war  are  by  no  means  the 
ti^reatest  of  its  evils,  great  as  they  are.  We  have  before  our  eyes,  at  this 
inom«*nt,  the  devastation  of  one  war,  which  lasted  but  a  few  months,  but 
25 
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which  filled  Germany  with  mourners,  and  covered  France  with  wasted 
fields,  and  cities  and  villages  battered  and  burnt.  Half  a  year  of  wti 
caused  more  sorrow  and  suffering  than  a  century  of  peace. 

It  is,  therefore,  to  be  assumed  that  any  well  considered  scheme  which 
promises  to  lessen  the  number  of  wars,  will  receive  the  countenaDCo  of 
all  good  men.  The  scheme  of  the  text  is  submitted,  in  the  hope  that, 
if  it  be  not  accepted,  it  may  at  least  stimulate  inquiry,  and  lead  to  some 
thing  more  acceptable,  and  more  efficacious  in  preserving  the  peace  of 
the  world. 

Whether  it  be  possible  to  prevent  war  altogether,  is  the  problem  of 
the  future,  but  it  can  not  be  doubtfal  that  the  chances  and  the  occasions 
of  its  occurrence  may  be  lessened.  These  articles  are  framed  with  that 
view.  They  are  not  the  result  of  mere  speculation.  Most  of  them  have 
experience  of  some  sort,  greater  or  less,  to  recommend  them. 

The  rule  requiring  a  statement  of  grievances  to  be  made  out  and  snb- 
mitted  to  the  governmeht  complained  of.  and  requiring  a  definite  answer, 
will  tend  to  prevent  wanton  and  unprovoked  attack. 

The  rule  requiring  the  creation  of  a  Joint  High  Commif^sion,  which 
shall  at  least  meet  to  discuss  the  differences,  and  seek  to  reconcile  tbem, 
follow^s  the  precedent  set  by  the  United  States  and  Great  Britain,  in  their 
manner  of  treating  the  Alabama  Dispute. 

The  submission  to  arbitration  has  already  been  stipulated  in  seven! 
treaties.    It  is  an  effectual  and  honorable  mode  of  settling  differences. 

The  manner  of  selecting  arbitrators  is  suggested  by  the  provieioDS  of 
the  Articles  of  Confederation  of  the  United  States  of  America,  which  were 
as  follows: 

"  The  United  States,  in  Congress  assembled,  shall  also  be  the  last  re- 
sort, on  appeal,  in  all  disputes  and  differences  now  subsisting,  or  that 
hereafter  may  arise  between  two  or  more  States  concerning  boundary 
jurisdiction,  or  any  other  cause  whatever ;  which  authority  shall  always 
be  exercised  in  the  manner  following  :  Whenever  the  legislative  or  ex- 
ecutive authority,  or  lawful  agent  of  any  State  in  controversy  with 
another,  shall  present  a  petition  to  Congress,  stating  tlie  matter  in  ques. 
tion,  and  praying  for  a  hearing,  notice  thereof  shall  be  given,  by  order 
of  Congress,  to  the  legislative  or  executive  authority  of  the  other  State 
in  controversy,  and  a  day  assigned  for  the  appearance  of  the  parties,  by 
their  lawful  agents,  who  shall  then  be  directed  to  appoint,  by  joint  con- 
sent,  commissioners  or  judges,  to  constitute  a  court  for  hearing  and  de- 
termining the  matter  in  question  ;  but  if  they  can  not  agree,  Omgress 
shall  name  three  persons  out  of  each  of  the  United  States,  and  from  the 
list  of  such  persons  each  party  shall  alternately  strike  out  one,  the  \>e- 
titloners  beginning,  until  the  number  shall  be  reduced  to  thirteen  ;  and 
from  that  number  not  less  than  seven  nor  more  than  nine  names.  a« 
Congress  shall  direct,  shall,  in  the  presence  of  Congress,  be  drawn  out 
by  lot ;  and  the  persons  whose  names  shall  be  so  dra  ^n,  or  any  five  of 
them,  shall  be  commissioners  or  judges,  to  hear  and  finally  determine 
the  controversy,  so  always  as  a  major  part  of  the  judges,  who  shall  h^r 
the  cause,  shall  agree  in  the  determination  ;  and  if  either  party  sball 
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neglect  to  attend  at  the  day  appointed,  without  showing  reasons  which 
Congress  shall  judge  sufficient,  or,  being  present,  shall  refuse  to  strike, 
the  Congress  shall  proceed  to  nominate  those  persons  out  of  each  State, 
and  the  Secretary  of  Congress  shall  strike,  in  behalf  of  such  party,  ab- 
sent or  refusing;  and  the  judgment  and  sentence  of  the  court,  to  be  a p 
pointed  in  the  manner  before  prescribed,  shall  be  final  and  conclusive^ 
and  if  any  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such 
court,  or  to  appear,  or  defend  their  clum  or  cause,  the  court  shall  never- 
theless proceed  to  pronounce  sentence  or  judgment,  which  shall  in  like 
manner  be  final  and  decisive,  the  judgment  or  sentence  and  other  pro- 
ceedings being  in  either  case  transmitted  to  Congress,  and  lodged 
among  the  acts  of  Congress,  for  the  security  of  the  parties  concerned; 
Provided,  That  every  commissioner,  before  he  sits  in  judgment,  shall 
take  an  oath,  to  be  administered  by  one  of  the  judges  of  the  supreme 
or  superior  court  of  the  State  where  the  cause  shall  be  tried,  •*  well  and 
truly  to  hear  and  determine  the  matter  in  question,  according  to  the  best 
of  his  judgment,  without  favor,  affection,  or  hope  of  reward." 

Why  the  several  provisions  of  the  text,  or  others'  of  similar  purport 
and  design,  should  not  be  adopted,  and  why,  if  adopted,  they  should  not 
answer  the  purposes  intended,  it  would  be  difficult  to  say.  National  pride 
would  not  be  touched,  national  interests  would  not  suffer.  War  is  a 
national  duel.  Private  dueling,  that  is,  private  warfare,  has  been  either 
abolished,  or  reduced  to  a  minimum.  If  it  has  been  found  practicable  to 
make  individuals  settle  their  disputes  in  some  other  way  than  by  the 
rapier  or  the  pistol,  it  is  not  easy  to  see  why  any  number  of  individuals 
composing  a  nation  should  not  be  brought  to  do  the  same  thing. 

538a.  The  canal  already  made  across  the  isthmus 
of  Suez,  and  any  canal  that  may  hereafter  be  made 
across  the  Isthmus  of  Panama,  shall  be  deemed  neutral 
territory,  in  all  cases  of  war  between  any  nations  what- 
ever, and  no  capture,  detention,  or  injury  of  any  kind 
shall  be  made  or  inflicted  by  any  belligerent  upon  the 
ships  or  other  property  of  any  other  belligerent,  or 
npon  the  person  of  any  member  of  a  belligerent  nation, 
eitlier  on  the  line  of  the  canal,  or  within  sixty  nautical 
miles  of  either  extremity  thereof. 

For  a  fuU  discussion  of  the  reasons  for  this  article,  see  a  series  of 
papers  in  the  London  Hour,  by  Sir  Travers  Twiss. 


DIYISION    SECOND. 


PRIVATE  INTERNATIONAL  LAW. 

Fast  V.    Pbitatb  Biohts. 

YL   ABifiinsTBATiOK  OF  Jumcm 


PART  Y. 

PRIVATE    RIGHTS. 

ToLE  XXiV.    Ck>in>iTiON  of  PxBSOim. 
XXV.    Pbofbbtt. 
XXVI.    Oblioationb. 


The  general  principles  which  have  been  kept  in  ylew  in  franiing  the 
Articles  of  this  PiTision,  and  which  are  discussed  in  more  detail  in  various 
notes,  maj  be  indicated  as  follows : 

1.  Each  nation  should  be  allowed  to  regulate  all  transactions  affect- 
ing  the  ownership  of  its  own  soil.  According  to  some  authorities,  the 
cspadtj  of  the  person,  as  to  taking  or  conyeying,  depends  on  the  law  of 
his  nationalit7,^.9bs^tfl;.  Droit  Intern.;)  but  this  does  not  seem  reasonable. 

2.  Each  nation  should  be  allowed  to  regulate  all  transactions  had 
within  its  limits,  whether  between  citizens  or  foreigners,  except  such  as 
affect  the  ownership  of  the  soil  of  another  nation. 

These  principles  are  commended  alike  hj  their  recognition  of  the 
fundamental  doctrine  of  the  territorial  soyereigntj  of  nations,  hj  their 
affording  indiyiduals  conyenient  means  of  knowing  what  the  law  is  to 
which  thej  must  conform  in  eyerj  case,  and  by  their  being  in  harmony  in 
these  respects  with  the  progress  and  tendency  of  modern  jurisprudence. 

The  ancient  rule,  of  oriental  origin  perhaps,  maintains  the  soyereignty 
of  the  laws  of  a  nation  oyer  the  personal  capacity,  and,  therefore,  oyer 
the  transactions  of  its  own  members,  eyen  when  they  are  within  the  ter- 
ritory of  another  nation,  opposing  in  this  respect  ihe  territorial  soyer 
25 
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eignty  of  others.  This  claim,  which  eyen  the  nations  asserting  it  do  not 
reciprocally  yield  to  other  nations,  has  necessarily  giyen  rise  to  mach 
conflict  and  uncertainty,  for  it  requires  that  a  citizen  dealing  with  i 
foreigner  should  ascertain  at  his  peril  the  fact  of  the  foreigner's  aiieoige, 
the  nationality  he  bears,  and  the  law  of  that  nationality  rsspectiDg  the 
personal  capacity  of  the  foreigner. 

The  general  rule  demanded  by  modem  commerce,  and  which  is  gnd- 
ually  forcing  its  way  into  recognition  in  all  ciyilized  countries,  is,  thit 
contracts,  and  other  acts  not  affecting  the  soil  of  a  foreign  nation,  an 
valid  everywhere,  if  valid  by  the  law  of  the  place  where  they  are  made 
or  are  to  be  performed,  subject  to  certain  simple  reetricUoDS  necesttrj  to  ' 
guard  against  the  use  of  the  law  of  one  place  to  sanction  wrongful 
evasions  of  the  law  of  another,  or  to  prejudice  creditors  in  another.  This 
is  the  only  rule  which  alike  satisfies  the  sovereignty  of  the  State,  and 
puts  it  in  the  power  of  every  person  to  ascertain  the  rule  of  law  to 
which  he  is  bound  to  conform. 

In  the  application  of  these  principles,  it  is  to  be  observed  that,  as  to 
•  any  transaction  constituted  by  several  acts  done  in  different  jurisdictions, 
the  Code  must  furnish  a  test  to  determine  which  place  shall  be  consideied 
the  one  where  the  transaction  is  had,  and  that  uniformity  of  rights  and 
remedies  should  be  secured  as  far  as  may  be,  without  renpect  to  the 
difference  of  forum. 

The  exceptions  and  qualifications  of  these  leading  principles  are  con- 
sidered as  Uiey  arise,  in  the  different  Articles  of  the  Division. 
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CONDITION  OF  PERSONa 

Ghaftxb  XXXYIII.  General  provisions. 
XXXIX.  Marriage. 

XL.  Guardianship  and  mental  alienattona 
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CHAPTER  XXXVm. 

GENERAL  PROVISIONS. 

Abtiols  589.  Liberty. 

540.  Foreign    slayeB    become    free     by     entering     free 

nation. 

541.  Rank  and  Bocial  condition. 
642.  Personal  capacity. 

548.  Exception. 

544.  Personal  capacity  as  to  immoyables. 

545.  Corporate  capacity. 

Liberty. 

539.  Man  is  not  the  subject  of  ownership.  Every 
human  being  is  a  person,  that  is  to  say,  a  being  ca- 
pable of  acquiring  rights  and  exercising  them  ;  and  no 
one  is  subject  to  slavery  or  involuntary  servitude  ex- 
cept in  punishment  for  crime,  of  which  he  has  been 
duly  convicted. 

BlunUMi,  I>raU  InUr?^.  Codifle,  §  860;  Constitution  of  the  UniUd 
States,  13tU  Amendment.  As  to  the  duty  of  nations  to  persons  coming 
within  their  jurisdiction  from  states  which  maintain  slavery,  see  Chapter 
XXIV.,  on  the  Pkbsonal  Condition  of  Fobeignerb. 

Foreign  slaves  hecome  free  by  entering  free  nation. 

540.  Ifi  hy  the  law  of  any  nation  not  a  party  to  this 
Code,  the  slavery  of  human  beings  is  permitted,  such 
slavery  is  local,  and  the  slaves  become  free  on  coming 
within  the  jurisdiction*  of  any  free  nation,  and 
such  nation  is  bound  to  respect  and  defend  their 
liberty. 

BluntsehU,  Droit  InUr.  Codifie,  §§  861,  862. 

>  This,  by  Article  809,  includes  the  region  within  the  lines  of  an  aimy 
or  fleet,  as  it  should.    lAeber's  Instructions,  §  2,  T  43. 

Rank  and  social  condition. 

541.  The  privileges  of  rank  or  social  condition  are 
local,  and  confined  to  the  places  *  within  the  jurisdic- 
tion of  the  nation  by  the  laws  of  which  they  exist,  and 
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affect  only  acts  done  and  rights  acquired  within  such 
jurisdiction. 

This  article  does  not  apply  to  the  rank  or  privileges 
of  foreign  sovereigns  ;  *  nor  to  those  of  agents  of  inter- 
national intercourse  ;  *  nor  to  such  privileges  of  foreign 
rank  or  social  condition  as  a  nation  may  recognize  by 
special  regulation.  * 

^  They  are  not  confined  to  the  terrUorff,  but  exist  in  the  plaoee  which, 
by  Article  S09,  are  eabject  to  extnuterritorial  jariadiction. 

*  See  Article  15,  concerning  the  subjection  of  the  eovereign  or  chief 
officer  of  a  nation  to  the  jurisdiction  of  another  nation. 

*See  Chapters  XII.  and  XIII.,  concerning.  Public  Mutibtebb  ud 
Consuls. 

^  Of  course,  it  Is  competent  for  any  nation  to  recognise  foreign  la&k  or 
privilege. 

Personal  capacity. 

542.  The  civil  capacities  and  incapacities  of  an  indi- 
vidual in  reference  to  a  transaction  between  living  per- 
sons/ except  so  far  as  it  affects  immovable  property, 
and  subject  also,  in  the  case  of  public  funds,  corpo- 
rate stocks  and  shipping,  to  the  provisions  of  artides 
£72  and  £78,  are  governed  by  the  law  of  the  place 
where  the  transaction  is  had,  whatever  may  be  his 
national  character  or  domicil,  or  the  place  of  his 
birth. 

This  is  the  American  rule,  as  laid  down  in  the  case  of  Poljdore  t. 
Prince,  Ware's  Sep.,  402,  {U.  8,  DiH,  Ot.,  Maine,  1837.)  on  a  review  of 
many  authorities ;  and  it  is  submitted  ss  the  plain  and  reasonable  role, 
which  will  solve  many  vexed  questions.  See,  also.  Story,  Confi,  ofL.,  §§  79, 
S2.  It  is  not,  however,  the  rule  now  recognized  by  European  interna- 
tional law,  alihoujifh  the  tendency  of  opinion  is  in  this  direction. 

The  conflicting  rules  laid  down  by  other  authorities  upon  this  point, 
may  be  stated  thus : 

1.  The  capacity  of  a  person  is  governed  by  the  law  of  the  noHcn  of 
which  he  is  a  member,  even  when  he  is  resident  in  a  foreign  country. 
This  is  the  rule  declared  by  the  French  Cods  Civil,  Art.  8,  as  governing 
the  status  of  Frenchmen,  but  there  seems  to  be  no  corresponding  rule  as 
to  the  status  of  foreignera  in  France.  (Weetlake  Private  Iniom.  Law, 
p.  881.)  It  is  to  be  sustained,  if  at  all,  by  the  principle  that  every  nation 
is  the  best  judge  of  the  capacity  or  want  of  capacity  of  its  native  sab- 
jects.  But  it  is  a  sufficient  objection  to  the  recognition  of  any  such  ml  * 
in  international  relations,  that,  although  a  nation  can  within  its  own  )<*- 
risdictiou  maintain  the  rule  over  its  members,  it  would  involve  g^rave 
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inconveniences  to  make  it  reciprocally  a  rale  for  nations  to  apply  to  all 
foreigners  who  may  be  sojourning  within  their  dominions.  See  the  case 
of  Saul  V.  His  Creditors,  17  Marten's  Bep.,  696;  Lwermore*a  DUiertaHan 
0n  the  Contrariety  o/Laus. 

2.  The  ciTil  capacities  and  incapacities  of  an  individaal  are  to  be  d«»- 
termined  by  the  law  of  his  damieil, 

Woolsey  states  this  to  be  the  rule,  and  he  says,  "According  to  this  rule, 
if  a  person  changes  his  domicil,  he  acquires  a  new  jural  capacity,  by 
which,  in  foreign  parts,  his  actions  are  to  be  measured.  This  is  true 
uniyersally,  but  in  many  eases  the  courts  of  the  earlier  domicil,  especially 
if  it  were  the  person's  native  country,  have  shown  a  leaning,  not  to  be 
justified,  towards  holding  him  under  their  territorial  law."  The  reasons 
which  justify  this  principle  are,  he  says,  **  (1.)  That  otherwise  extreme 
inconvenience  would  result  to  all  nations  from  a  perpetual  fluctuation  of 
capacity,  state  and  condition,  upon  every  accidental  change  of  place  of 
the  person  or  of  his  movable  property.  (2.)  That  the  person  subjects 
himself  and  his  condition,  of  free  choice,  to  the  law  of  the  place  where 
he  resides,  by  removing  there  or  continuing  there." 

In  consideration  of  the  great  increase  of  intercourse  and  the  extended 
and  important  interests  dependent  upon  the  transactions  of  transitory  as 
well  as  domiciled  foreigners,  it  seems  just  to  apply  more  fully  the  gen- 
eral principle,  that  every  nation  has  jurisdiction  over  all  transactions 
within  its  territorial  limits,  and  while  removing  the  general  disabilities 
of  aliens,  as  is  already  done  in  so  many  cases  by  treaty,  it  shoulif  seem 
reasonable,  on  the  other  hand,  to  subject  the  transactions  of  aliens  to  the 
regulation  of  the  ordinary  local  law  in  all  that  does  not  affect  the  title  to 
immovable  property  situate  in  other  jurisdictions. 

The  general  rule  will  then  be,  that,  subject  to  the  jurisdiction  of  each 
nation  over  all  property  within  its  limits,  the  efficacy  of  a  transaction  de- 
pends upon  the  law  of  the  place  where  the  transaction  is  had. 

In  this  respect  the  force  of  the  observation  of  Story  is  admitted,  {C&nfi, 
of  L,t  §  76,)  that  contracts  ought  to  be  governed  by  the  law  of  the  country 
where  they  are  made,  as  to  the  competence  of  the  parties,  and  as  to  their 
validity,  because  the  parties  may  well  be  presumed  to  contract  with  refer- 
ence to  the  laws  of  the  place  where  the  contract  \fi  made  and  is  to  be  ex- 
ecuted. Such  a  rule  has  certainty  and  simplicity  in  its  application.  See. 
also,  Fergusson  on  Marriage  and  IHvorce,  App.,  361,  cited  in  Story,  Oonfl, 
ofL„%97. 

Story,  ConJL  of  L.,p.  69,  &c.,  states  the  following  rules  as  being  best  es- 
tablished, or  as  at  least  having  the  sanction  of  such  authority  as  gives 
them  superior  weight  in  the  jurisprudence  of  Oontinental  Europe. 

The  acts  of  a  person  dooe  in  the  place  of  his  domicil,  in  regard  to 
property  situated  therein,  have  no  other  legal  effect  elsewhere  than  they 
have  in  that  place.    Stcry,  §  64. 

The  personal  capacity  or  incapacity  attached  to  a  party  by  the  law  of 
the  place  of  his  domicil,  is  deemed  to  exist  in  every  other  country,  as 
long  as  his  domicil  remains  unchanged,  even  in  relation  to  transactions 
in  a  foreign  country,  where  they  might  otherwise  be  obligatory. 

This  rule  is  f otmded,  according  to  Rodenburgh,  upon  the  inconvenience 
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which  woald  result  from  a  flactuating  role  of  capacity  upon  every  a^ 
cidental  change  of  place  of  the  person  or  of  his  movable  property.  Stery, 
p.  72,  §  67.  It  ought  to  be  observed,  however,  that  the  InconvenieDoe  of 
a  fluctuating  rule  is  an  inconvenience  to  the  individual  only,  reqairing 
him  to  ascertain  and  conform  to  the  law  of  the  place  where  he  maj  be. 
It  is  the  most  convenient  for  facilitating  commercial  transactions  and  the 
administration  of  justice.  In  case  of  a  change  of  domicU,  these  rules 
would  apply  in  the  country  of  new  domicil,  and  perhaps  in  every  conntrr 
except  that  of  the  original  domicil.    Id,,  %  70. 

Story,  upon  a  review  of  the  authorities,  conludes  that  there  is  do  gen 
eral  rule  on  the  subject  admitted  by  all  nations,  and  that  the  exceptions 
conceded  by  the  advocates  of  the  universal  operation  of  the  law  of  thf 
domicil  show  that  no  general  rule  can  be  adopted  which  may  not  work 
inconvenience  to  the  interests  of  some  countries,  institutions  or  capaci- 
ties, and  that  the  conclusion  is  that  no  nation  is  obliged  to  recogniie  the 
foreign  law  of  capacity ;  that  the  place  determines  the  validity  of  the 
act,  sabject  to  the  right  of  each  nation  to  refuse  to  enforce  or  recognize 
acts  contrary  to  their  laws  or  policy. 

For  a  recent  discussion  of  the  doctrine  of  personal  statute  and  real 
statute,  see  Exposi  critique  dea  principee  generatix  en  maiiere  de  datuU 
reels  et  personels  d^apree  le  droit  Franeais,  par  F.  Laurent,  Bemu  de 
Droit  International  et  de  Legis.  comp.,  1869,  No.  2, 244. 

'  Testamentary  capacity  is  regulated  by  Chapter  XLIV.,  on  Wills. 

lilxception. 

543.  No  transaction  had  by  a  foreigner,  being  one  be- 
tween living  persons,  is  voidable  on  the  ground  of  his 
infancy,  except  so  far  as  it  may  affect  immovables,  if 
either  the  law  of  his  domicil,  or  the  law  of  the  place 
where  the  transaction  is  had,  sustains  his  capacity. 

This  is  the  provision  of  the  Prussian  law  with  reference  to  foreigners* 
contracts,  stated  by  Westlake,  (Private  Intern.  L.,  p.  383,)  who  recommends 
a  similar  provision  for  adoption  in  England.  It  it  proposed  here,  in  order 
to  meet  the  objection,  stated  by  him,  and  in  the  case  of  Saul  v.  His  Cre-di- 
tors,  {17 Marten's  Rep.,59Q,  5  Marten* s  ^.  S..)  in  Barge's  Com.  on  Colonidl 
Law,  p.  132,  and  other  authorities,  of  allowing  aliens  who  are  beyond  the 
age  fixed  for  majority  by  the  local  law,  to  elude  the  obligation  of  '-ou- 
tracts  on  the  ground  of  a  foreign  disability,  with  which  those  dealinir 
with  them  could  not  be  presumed  to  be  acquainted. 

Tn  re  Hellman's  Will,  (Law  Rep.,  2  Equity,  363,)  it  was  held,  that  a 
legacy  bequeathed  to  an  infant  domiciled  abroad  might  be  paid  when  the 
infant  came  of  age  by  the  law  of  the  testator's  domicil  or  by  the  law  of 
the  infant's  domicil,  whichever  should  first  happen,  but  in  the  mean  time 
must  be  dealt  with  as  an  infaut*s  legacy,  according  to  the  law  of  the 
testator's  domicil,  although,  by  the  law  of  the  infant's  domidl,  the 
guardian  would  be  entitled  to  receive  it. 

'  The  rule  is  restricted  so  as  not  to  apply  to  wills. 
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Personal  capacity  as  to  immovables, 

544.  I'biB  civil  capacities  and  incapacities  of  an  In- 
dividual in  reference  to  immovable  property,  are  to  be 
determined  by  the  law  of  the  place  where  the  property 
is  situated. 

In  the  conflict  of  aathoritj  among  continental  juriBts  on  this  point,  that 
rule  is  taken,  which  is  established  in  England  and  America,  that  the 
territorial  laws  of  each  nation  must  determine  the  capacity  of  those  who 
may  take  or  transfer  title  to  lands.    See  Story,  Confl.  ofL.,%  480. 

For  the  f^nch  doctrine  respecting  the  extent  to  which  the  law  of  the 
location  of  immovables  regulates  the  capacity  of  the  person  in  respect  to 
them,  and  the  rights  resulting  from  transactions  in  reference  to  them, 
see  FcbUx,  Droit  Intern.,  vol.  1.  p.  21, 

Demangeat  is  of  opinion  that,  when  once  it  is  clear  that  the  law  of  the 
place  where  the  immovables  are  situated  does  not  exclude  the  foreigner 
in  his  quality  of  foreigner,  from  the  right  to  dispose  of  or  to  receive, 
thenceforth  all  questions  of  capacity  or  incapacity  must  be  determined 
according  to  the  rules  of  law  applicable  to  the  person  of  the  foreigner. 
{FaUx,  Droit  InUm.,  toI.  2,  p.  122,  note  «.) 

The  objection  to  the  rule  allowing  the  law  of  the  nationality  to  govern 
in  reference  to  infancy,  is  again  mentioned  under  another  article. 

The  following  modification  of  this  rule  is  laid  down  by  Story,  Confl,  of 
L.,  §  104 : 

Personal  disqualifications,  imposed  by  the  customary  or  positive  law 
of  the  nation  of  the  foreigner,  will  not  be  recognized  in  other  countries 
where  the  like  disqualifications  do  not  exist. 

Corporate  capacity. 

545.  Corpoi-ations  and  other  artificial  persons  have 
no  existence  beyond  the  jurisdiction  of  the  power  by 
virtue  of  which  they  exist,  and  have  no  capacity 
beyond  that  which  is  conferred  by  the  law  of  such 
power. 

This  is  the  settled  doctrine  of  the  American  Law  of  Corporations, 
Bank  of  Augusta  v.  Earle,  18  Peters*  U.  S.  Supreme  Ct.  Rep.,  588;  Ohio 
^  Mississippi  R.  R.  Go.  v.  Wheeler,  1  Black,  286 ;  County  of  Allegheny 
9.  Cleveland,  &c.,  R.  R.  Co.,  61  Pennsylvania  Rep.,  228  ;  and  other  cases 
collected  in  Abbotfe  Digest  of  the  Law  of  Corporations,  pp.  336,  567. 

Several  of  the  French  treaties  contain  a  provision  to  the  effect  that 
corporations,  companies  and  associations,  commercial,  moneyed  and  in- 
dustrial, as  well  as  joint  stock  companies  and  societies  of  limited  liahility, 
formed  and  authorized  according  to  the  laws  of  either  nation,  have  and 
may  exercise  their  rights  and  powers,  and  may  appear  in  court,  whether 
to  institute  or  to  defend  actions,  in  any  place  within  the  territorial  limits 
4>t  the  other  nation,  without  any  other  condition  than  that  of  conformity 
to  the  laws  of  such  nation. 
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Jane  9, 1866,    "    XXL,  9iS.,S9S. 


This  proTision  applies  as  well  to  sach  bodies  formed  preTiooa  to  th* 
adoption  of  the  treatj,  as  those  which  are  thereafter  formed. 
Treatj  of  commerce  and  navigation 'between  France  and 
The  Free  Cities  of  Lu- ) 
beck.  Bremen  &  Ham-  y  Mar.  4, 1866,  Art.  XVIIL.  9  De CHercq,  187. 
burg,  ) 

Qrand  Dnchy  of  Meck- 
lenburg -  Schwerin. — 
(extended  to  the)  Grand 
Dnchy  of  Mecklen- 
burg-Strelitz, 

Turkish  and  Egyptian  business  corporations  are  authorised  to  exerdas 
their  powers  in  France.    7  De  Olercq,  614. 

See,  also,  imperial  decrees  of  February  27, 1861,  affecting  the  relations 
of  France,  Luxembourg  and  Portugal*   . 

It  would,  however,  hardly  be  wise  to  take  such  a  rule  aa  a  general  ons^ 
but  better  to  leave  corporatioua  with  the  powers  conferred  by  the  domok 
tic  law  only,  except  where  such  special  treaties  exist. 


CHAPTER   XXXIX. 


MARRIAGB. 

Abtiglb  646.  "  Marriage  "  defined. 

647.  Valid  foreign  marriagei. 

648.  Void  marriages. 

649.  Capacity  and  consent. 

660.  Requisite  forms. 

661.  Public  ministers  and  consuls  may  lolemnlieiiimniagei^ 

662.  Crimioal  offenses. 
668.  Evasion  of  home  law. 

664.  Personal,  marital  and  parental  rightik 
•  665.  Polygamy. 
656.  Legitimacy. 

^*  Marriage  ^^  defined. 

546.  The  term  ^^  marriage,"  as  used  in  this  Oode^ 
means  the  union,  voluntary  and  for  life,  of  one  man 
with  one  woman. 

LenBrenoi^i  Commentairs  iwr  Wheaton,  vol.  III.  See  Bewe  Be  Dreit 
IntemaHonal,  die.,  1870,  No.  1,  p.  68. 

"  Marriage  is  one  and  the  same  thing,  substantially,  all  the  world 
over.    .    .   .    We  regard  it  as  a  wholly  different  thing,  a  difibrent  status 
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from  Turkish  or  other  marriageB  among  infidel  nations."  Lord  BrougJiam, 
in  Warrender  «.  Warrender,  2  Clark  d  FinneUy'$  Bep*,  682. 

The  definition  of  marriage,  as  understood  by  the  law  of  nations,  given 
In  Rock  V.  Washington,  19  Indiaria  (Kerr)  Rep.,  68,  is  as  follows : 

Marriage  is  the  onion  of  one  man  and  one  woman,  so  long  as  they 
both  shall  live,  to  the  exclusion  of  all  others,  by  an  obligation  which^ 
daring  that  time,  the  parties  can  not,  of  their  own  violation  and  act,  dis- 
solve, but  which  can  be  dissolved  only  by  authority  of  the  State. 

And  it  is  there  added,  that  nothing  short  of  this  is  meant  when  H  if 
said  that  marriages,  valid  where  made,  will  be  upheld  in  other  States 
(Citing  Noel  t.  Evans,  9  Indiana,  87 ;  Story's  Conflict  of  Laws,  ch.  5 
Wheaton*s  Law  of  Nations,  187.) 

See  Hyde  v.  Hyde,  Law  Rep.,  1  Probate  and  Dworee,  180.  In  this  case, 
the  court  were  in  error  in  suppbsing,  according  to  the  testimony,  that  » 
polygamous  marriage  is  valid  in  Utah.  By  the  act  of  Congress  of  1862, 
such  marriages  are  illegal.  See  Lawrence's  Commeniatre  sur  Wheaton, 
vol.  IIL,  quoted  in  Retue  de  Droit  International,  dte.,  1870,  No.  1,  p.  67. 

Valid  foreign' marriages. 

547.  Subject  to  the  provisions  of  Part  VI.,  on  the 
Administration  of  Justice,*  a  marriage,  valid  ac- 
cording to  the  law  of  the  place  where  it  is  contracted, 
is  valid  everywhere,  and  the  issue  of  such  a  marriage 
is  everywhere  legitimate. 

This,  in  so  far  as  it  relates  to  the  form  of  marriage,  is  the  general  doc- 
trine, supported  hy  all  authorities.  And  it  applies  as  well  to  transient 
as  to  domiciled  persons.    1  Bishop  on  Ma/rriage  and  Divorce,  §  858. 

By  the  French  law,  the  rule  is  modified  hy  the  application,  together 
with  it,  of  the  principle  that  the  laws  concerning  the  status  and  capacity 
of  persons,  control  Frenchmen,  even  when  resident  in  foreign  countries. 
Fcslix,  Droit  International,  vol.  2.  p.  867. 

But  there  is  considerable  disagreement  of  opinion  as  to  what  excep- 
tions should  be  allowed  to  this  general  rule.  The  following  have  each 
the  sanction  of  some  authority : 

1st.  Polygamous  marriages.  These  are  excluded  by  the  definition  in 
Article  546.  Such  obligations  of  the  married  state  as  it  may  be'proper  to 
im}io8e  upon  the  parties  to  a  polygamous  union,  when  the  case  arises  in  a. 
Christian  country,  are  provided  for  in  Article  555. 

2nd.  Marriages  which  are  incestuous  by  the  law  of  the  place  where- 
they  are  drftwn  in  question.  Ponsford  «.  Johnson,  2  Blatchford^s  U,  8^ 
Circuit  Ct.  Rep.,  51 ;  Btory  on  Conflict  of  Laws,  §  87.  But  Parsons  sug- 
gests,  that  a  question  might  be  made  whether  it  would  be  held  incestuous, 
so  far  as  to  avoid  the  marriage,  if  the  parties  were  only  within  the  de- 
grees prohibited  by  the  law  of  the  State  in  which  the  question  aro^e,  or 
if  they  mast  have  been  too  near  to  marry  by  the  law  of  the  civilized 
world.  2  Parsons  on  Contracts,  589.  And  Shelf ord  (on  Ma/rriage  and 
Divorce,  127,  7.)  as  well  as  Bishop  (on  Marriage  and  Divorce,  vol.  1,  § 
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380,)  intimates  the  same  opinion,  ffvh&rus,  as  quoted  by  Story,  {Ctmfid 
of  Laics,  %  85,)  sajs,  that  "a  foreign  marriage  would  be  void  if  it  were 
a  case  of  incest  within  the  second  degree  by  the  law  of  nations."  It 
should  seem  best  to  disregard  this  exception,  beyond  the  cases  cover(>d 
by  Article  552. 

8rd.  Personal  incapacity.  Bavigny  supposes  (§  379)  that  the  pers(»nal 
capacity  of  the  wife  is  to  be  judged  according  to  the  law  of  her  hoiue. 
WesUake  submits,  that  from  those  bars  which  depend  on  what  is  called 
incapacity,  whether  absolute,  as  from  Romish  orders,  or  relative,  as  from 
degrees  of  affinity,  the  parties  must  be  free  both  by  the  law  of  the  place 
where  the  marriage  is  celebrated,  and  by  that  of  the  husband's  domidl ; 
that  if  they  are  so  free,  their  marriage  will  be  good,  always  and  everj- 
where. 

4th.  Opposition  of  parents  or  guardians.  It  is  the  opinion  of  WaUake 
that  the  l€X  loei  coniraetus  may  reasonably  adopt  any  consent  of  parents 
or  guardians,  required  for  the  marriage  of  either  party  in  his  or  her 
domicil,  as  the  condition  without  which  it  will  not  give  binding  force  to 
the  forms  of  the  contract.  The  English  courts,  however,  have  perse- 
vered in  maintaining  that  no  other  consents  than  those  which  the  Uilod 
contractus  demands  for  the  marriage  of  its  own  subjects,  are  necessarj 
for  the  marriage  of  foreigners  celebrated  within  its  jurisdiction.  Wut- 
lake,  Private  Intern,  Law,  825. 

5th.  Informal  solemnization.  Savigny  thinks,  that  where  an  inhab- 
itant of  a  State  which  requires  religious  ceremonies  of  a  marriage,  forms 
a  civil  marriage  in  a  foreign  country,  aocording  to  its  laws,  this  U  not 
enough,  on  the  ground  that  the  laws  of  his  domicil  have  a  moral  aud  r«> 
li^ious  basis,  and  have  a  coercive  character.  The  marriage  ought  to  be 
celebrated  anew,  according  to  the  religious  forms  of  the  man's  own  dom- 
icil.    Woolsey,  Intern.  Law,  §  74. 

But  the  settled  rule  in  England  and  the  United  States  is,  that  the 
colemniiies  are  sufficient,  if  conformable  to  the  law  of  the  place  of 
soleiunization. 

0th.  Marriages  contracted  abroad,  in  evasion  of  the  law  of  the  dom- 
icil. HuheruB,  cited  by  Story,  (Confl,  of  Laws,  §  85,)  says,  that  where 
persouH  belonging  to  one  country,  go  into  another  to  be  married,  merely 
to  evade  the  laws  of  their  own  country,  the  marriage  is  void,  altboagb 
it  be  good  by  the  law  of  the  place  where  it  is  celebrated.  Parton*  in- 
clines to  favor  this  principle,  although  he  admits  the  settled  rule  of 
England  and  the  United  States  to  be  the  contrary ;  and  so  it  is  stated  by 
Kent.  (2  CommentoHes,  92.)  The  conflict  might  perhaps  be  reconciled,  by 
making  a  distinction  between  evasion  of  the  law  of  capacity  aud  evasion 
of  tlie  law  of  solemnization.  See  Story,  Conflict  of  LaiCM,  §  86.  If  this 
exception  were  allowed  at  all.  it  ought  not  to  prejudice  the  innocent 
party,  where  the  intent  of  evasion  exibted  in  the  mind  of  one  party  only. 
Ponsford  «.  Johnson,  2  Blatchford's  U.  S.  Circuit  Ci.  Bep.,  51. . 

Benides  these  exceptions,  there  are  others,  yagaely  stated  by  somtr 
writers,  such  as  that  the  lex  loei  eontraetut  sliould  not  prevail,  to  Uie 
prejudice  of  another,  or  where  it  works  manifest  injustice,  or  ib  contra 
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bonoi  nutru,  or  is  repugnant  to  the  settled  principles  and  policy  of  tlie  lex 
fori. 

Tbe  six  exceptions  above  stated  are  all  that  seem  worthy  of  no- 
tice. Most  of  them  should  be  disallowed.  The  simple  rule,  which 
if  adhered  to,  will  solve  many  troublesome  questions,  and  will  tend  to- 
wards harmonizing  jurisprudence  is,  that,  the  efficacy  of  a  transaction 
depends  on  the  law  of  the  place  where  it  is  had.  It  should  seem  proper 
to  apply  this  rule  to  the  subject  of  marriage,  with  as  few  exceptions  as 
possible ;  and  the  effect  of  the  provisions  here  presented  will  be  only  to 
fscept  polygamous  and  incestuous  marriages,  and  these  so  far  only  as 
they  wo^ld  justify  the  maintenance  of  a  personal  relation  within  a  ju- 
risdiction which  makes  such  relation  a  criminal  offense. 

^  Where  the  validity  of  a  marriage  depends  on  the  validity  of  a  previous 
divorce,  the  rules  of  Part  VI.,  on  The  Administration  of  Justice, 
which  forbid  certain  divorces,  may  result  in  an  exception  to  the  rule  that 
the  law  of  the  place  is  the  test  of  the  validity  of  mltrrlages. 

Void  marriages, 

548.  A  marriage  invalid  according  to  the  law  of  the 
place  where  it  is  contracted,  is  invalid  everywhere; 
and  the  issue  of  such  marriage  is  everywhere  illegiti- 
mate. 

Bufhop  states  two  exceptions  to  this  rule.  First,  in  the  case  of  a  victo- 
rious invading  army,  which  carries  with  it  the  laws  of  its  own  country, 
for  the  protection  of  persons  within  its  lines  and  general  range  of  do- 
minion. Secondly  if  parties  are  sojourning  in  a  foreign  country,  where  the 
local  law  makes  it  impossible  for  them  to  contract  a  lawful  marria^re 
under  it,  they  may  marry  in  their  own  forms,  and  the  marriage  will  be 
resign ized  at  home  as  valid.  Bishop  on  Marriage  cmd  Divorce,  Vol.  I. 
§§  391,  892.  The  first  is  included  by  the  form  of  statement  above,  and 
the  definition  of  the  "  law  of  place  "  in  Article  310  ;  and  the  second 
exception  should  not  be  allowed. 

Capacity  and  consent, 

549  The  last  two  articles  include  the  age  requisite 
for  marriage,  and  the  nece^^sity  for  the  assent  of 
parents,  guardians,  or  public  authorities,  and  the  con- 
ditions for  obtaining  or  seeking  their  assent  or  giving 
opportunity  for  their  dissent ;  and  to  all  other  ques- 
tions of  capacity,  except  those  dependent  on  the  valid- 
ity of  a  previous  divorce. 

The  continental  rule  is  understood  to  refer  these  questions  to  the  law 
of  the  domicil  of  the  party  in  question,  or  (as  in  the  case  of  France)  to  the 
law  of  his  or  her  nationality. 

Tlie  English  law  applies  its  own  tests  to  determine  the  validity  of  a 
marriage  abroad,  of  English  subjects  nor  domiciled  abroad.  Brook  u. 
BroMk.  IJarixt,  (iV.  A,)  422  ;  Shawc.  Gould.  Law  Rep.,  8  House  of  Lords, 
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55 ;  Fenton  «  Liyingston,  6  Jurist,  (N.  3.,)  1183.  Bat  the  Article  abore 
proposed  Is  in  harmonf  with  the  general  rules  in  reference  to  statos, 
proposed  in  this  Code.  And  Article  552  avoids  marriages  which  are  con- 
trary to  the  positive  law  of  the  home  of  the  parties,  when  drawn  in  qaei- 
tion  there. 

Burge,  after  discnsaing  the  cases  at  some  length,  states  the  result  of  the 
opinions  of  jurists  and  the  decisions  of  judicial  tribunals  to  be  :  That  the 
yaliditj  of  the  marriage,  both  in  respect  of  the  competence  of  the  parties 
to  contract,  and  of  the  solemnities  with  whicl)  thej  contract,  is  to  be 
decided  with  reference  to  the  law  of  the  place  in  which  the.  marriage  is 
contracted  ;  and,  if  it  be  valid  Meundum  legem  lad  eatUraetua,  it  most  be 
deemed  valid  in  every  other  place,  if  it  do  not  violate  the  law  of  nature, 
public  morals,  or  the  policy  or  institutions  of  that  State  in  which  its  va- 
lidity  is  sought  to  be  established.  Surge  an  Foreign  and  Colonial  Law, 
vol.  I.,  p.  199. 

It  was  held  in  Kinnidrd  i^.  Leslie,  {Law  Rep.,  1  Common  Pleas,  869.)  that 
an  attainder  inflicted  in  One  country  ought  not  to  affect  the  validity  of  a 
marriage  subsequently  contracted  by  the  attainted  person  in  a  foreign 
country  with  an  innocent  woman  who  may  not  have  known  of  the  attain- 
der. 

Requisite  forms. 

550.  Except  in  the  cases  provided  for  in  the  next 
article,  those  forms  of  celebrating  marriage  which  are 
optional  or  obligatory  for  the  members  of  a  nation,  are 
equally  optional  for  foreigners,  and  equally  obligatory 
for  them  unless  dispensed  with  by  the  law  of  the  place. 

This  is  understood  to  be  the  generally  established  rale. 

it  might  be  well  to  add  such  a  saving  clause  as  the  following  : 

If,  however,  any  religious  ceremony  shall  be  obligatory  for  citisens, 
any  foreigner  who  shall  depose  before  a  magistrate  that  he  can  not  consci- 
entiously submit  to  it,  shall,  after  the  completion  of  all  other  forms  neces- 
sary, be  admitted  to  marry  any  other  foreigner  or  a  member  of  the  nation, 
by  means  of  a  written -contract,  signed  by  both  parties,  and  deposited  with 
such  magistrate. 

By  the  declaration  of  December  24th,  1867,  between  France  and  the 
Grand  Duchy  of  Luxembourg,  for  the  purpose  of  simplifying  the  legalisa- 
tion of  papers  produced  by  the  subjects  of  either  country  on  contracting 
marriage  in  the  other,  it  was  provided  that  such  documents,  certified 
either  by  the  president  of  the  tribunal  or  a  judge  de  paix  or  his  deputy, 
should  be  received  by  the  civil  officer  of  the  other  country,  and  no  othei 
legalization  should  be  demanded,  except  in  oaae  of  doubt  respecting  the 
authenticity  of  the  document. 

Public  ministers  and  consuls  may  solemnize  mar- 
riages.   . 

551.  Public  ministers  within  the  nations  to  which 
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they  are  accredited,  and  consuls  within  their  respective 
districts,  may  solemnize  marriages  between  parties 
either  or  both  of  whom  are  members  of  the  nation  of 
such  officer,  pnrsnant  to  such  forms  and  under  such 
restrictions  as  may  be  prescribed  by  that  nation.  Such 
marriages  are  valid,  as  if  solemnized  or  contracted 
within  the  territorial  jurisdiction  of  such  nation  accor- 
ding to  its  laws. 

This  Article  is  Buggested  by  tbe  BritiBli  Consnlar  Mftniage  Acts  of  1849 
and  1868, 12  and  18  Viet.  224.  ch.  68 ;  81  and  82  Vict.  264,  ch.  61 ;  and  the 
American  act  of  Jnne  22, 1860,  §  29,  11  27.  8.  8UU.  at  L.,  66. 

Burgs  lays  down  the  rnle,  that  :  The  parties  are  excnsed  from  conform- 
ing to  the  Ux  lod  eontrciettu,  if  they  belong  to  the  State,  the  snbjects  of 
which  form  a  separate  and  distinct  community  in  the  foreign  country  in 
which  theyare^married,  as  in  the  case  of  the  British  factories  established 
in  yariooB  parts  of  Europe  and  Asia  ;  or  if  thej  belong  to  a  State  which 
has  talcen  hostile  posseseion,  and  is  in  the  occupation,  of  the  foreign 
country ;  or  if  they  belong  to  the  State  whoae  ambassador  is  established 
in  the  foreign  country.  In  these  instances  the  parties  may  celebrate 
thdr  marriage  according  to  the  law  of  their  own  country.  Surge  on 
Foreign  and  Colonial  Law,  L,  p.  200. 

Ortminal  offenses. 

552.  A  marriage,  though  valid  according  to  the  law 
of  the  place  where  it  is  contracted,  will  not  be  recog- 
nized as  valid  in  any  country  in  which  the  circum- 
stances of  such  marriage  would  render  the  personal  re- 
lation between  the  parties  a  crime. 

Evasion  of  home  law. 

553.  The  act  of  persons  contracting  marriage  in  a 
nation  in  which  they  are  not  domiciled,  in  evasion  of 
the  law  of  the  nation  or  domicil  of  either,  may  be  made 
a  criminal  oflfense,  but  the  validity  of  the  marriage,  if 
•consummated,  and  the  legitimacy  of  its  issue,  shall  not 
be  affected  thereby. 

There  is  not  wanting  sanction  for  the  opinion  that  such  a  marriage  is 
void.  But  WetMke,  (Private  Intem.  Law,  p.  828.)  forcibly  points  out  the 
embarrassment  resulting  from  making  the  validity  of  a  marriage  depend 
•on  so  uncertain  an  element  as  the  opinion,  which  a  court  may  form,  re- 
specting the  motive  of  a  journey. 

Personal^  marital  and  parental  rigJUs. 

554.  Except  as  otherwise  provided  by  this  Code,'  the 
personal,  marital  and  parental  obligations  and  corre- 
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lative  rights  of  the  parties  to  a  marriage  at  any  time, 
are  governed  exclusively  by  the  law  of  the  place  where 
they  may  be,  unless  polygamy  there  exists. 

This  dependA  on  the  principle  that  it  is  within  the  jurisdiction  of  any 
State  to  re.ffulate  the  personal  relations  of  all  persons  within  its  limits. 

When  married  parties  go  from  one  jurisdiction  to  another,  their  mar- 
riage  status  assumes  the  peculiar  hue,  which  the  law  of  the  place,  where 
thej  temporarily  or  permanently  are,  gives  to  it.  Bishop  on  Marriage 
and  Divorce,  §  407. 

'  See  Chapter  XXI.,  on  Domiotl,  ORxaiNAL  Aim  Sbcondabt. 

Polygamy. 

555.  A  polygamous  union,  though  contracted  in  a 
polygamous  nation,  does  not  sanction  the  cohabitation 
or  the  divorce,  of  the  parties,  in  any  other  nation  ;'  but 
the  obligations  and  restrictions  in  other  respects  result- 
ing from  marriage,  and  the  rights  of  property  dependent 
thereon,  may  be  recognized  by  any  nation  as  applica- 
ble to  the  parties  to  such  a  union,  in  cases  within  its 
jurisdiction." 

*  Hyde  «.  Hyde,  35  Lato  JourruU,  (JV.  8., )  Ditoree  Cases,  75. 

*  It  is  submitted  that,  for  the  purpose  of  such  obligations,  toward  the 
public,  as  arise  out  of  the  relation,  a  polygamous  marriage  should  be  re- 
cognized. For  instance,  it  should  preclude  the  polygamist  from  contract- 
ing a  subsequent  marriage,  during  the  life  of  any  existing  consort ;  it 
should  not  exonerate  him  from  the  obligations  arising  out  of  the  relation 
of  parent  and  child.  It  seems  proper,  too,  that  on  the  question  of  the  sac- 
cession  to  foreign  assets,  it  should  be  considered  as  part  of  the  Uw  of 
the  polygamous  nation,  whenever  that  law  comes  In  to  regulate  the  sac- 
cession. 

Legitimacy, 

556,  The  legitimacy  or  illegitimacy  of  a  person,  as 
deduced  from  the  law  of  the  place  where  a  marriage  of 
the  parents  was  contracted,  is  a  persona]  attribute?, 
and  does  not  aflfect  the  succession  to  immovables 
situated  in  any  other  country,  which  would  not  recog- 
nize the  person  as  legitimate,  if  the  marriage  had  been 
contracted  in  such  country,  at  the  time  when  it  was 
actually  contracted. 

story,  {Confl.  ofL.,%  98  6,  Ac. ,)  regards  it  as  generally  admitted  by  for- 
eign jurists,  that,  as  the  validity  of  the  marriage  must  depend  upon  the 
law  of  the  country  where  it  is  ce1ebrat#d,  the  status,  or  condition  of  tlieir 
offspring  as  to  legitimacy  or  illegitimacy,  ought  to  depend  on  the  stme 
law,  especially  if  the  parents  were  domiciled  there  ;  and  there  woald  be 
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some  aatboritj  for  extending  this  rale  to  control  the  Buccession  to  real 
property  in  forei^  States. 

According  to  Saoignyj  the  laws  of  the  place,  where  the  birth  of  a  child 
born  out  of  wedlock  actually  takes  place,  exclnslvelj  determine  whether 
he  can  be  legitimated  by  subsequent  marriage.  Savigny,  p.  257. 
Sehaeffner.  See  also,  Storp,  Conjl.  ofL.,%  98,  $,  But  a  legitimation  of  a 
sabject  by  the  rescript  of  his  sovereign,  if  effectual  according  to  the 
laws  of  the  country  where  the  person  legitimated  has  his  domidl,  has 
the  same  yirtue  everywhere.    BoHgny,  p.  258. 


CHAPTEE     XL. 

GUARDIANSHIP    AND    MENTAL   ALIENATION. 

Abtiglb  557.  Natural  and  testamentary  guardians. 

558.  Judicially  appointed  guardians. 

559.  Sanity. 

Natural  and  testamentary  guardians. 

557.  The  natural  guardiansliip  of  a  father  or  mother 
over  the  person  of  a  child,  and  testamentary  guardian- 
ship,' acquired  or  conferred  according  to  the  law  of  one 
nation  must  be  recognized  in  every  other  nation  ;  sub- 
ject to  the  power  of  the  courts  to  interfere  in  the  cases 
prescribed  in  Article  634. 

*  By  the  law  of  some  States,  the  natural  guardianship  of  the  mother  is 
recognized,  upon  the  death  of  the  father,  and  this  Article  accordingly 
provides  for  the  mother's  right, 

*  Testamentary  guardianship  is  also  included  in  this  Article  because  it 
stands  in  the  place  of  natural  guardianship.  WesUaJce,  {Pri/oaie  Intern, 
Law^  p.  880,)  however,  is  of  opinion  that  testamentaiy  guardianship  de- 
pends on  the  same  principle  as  judicial  or  statutory  guardianship. 

Judicially  appointed  guardians. 

558.  The  guardianship  or  other  custody  of  the  per- 
son or  property  of  one  not  having  legal  capacity, 
created  by  a  foreign  court  of  competent  jurisdiction,  in 
the  cases  provided  in  Article  633,  must  be  recognized 
and  respected  by  courts  of  any  other  country  into 
which  the  ward  comes,  subject  to  the  power  of  the 
courts  to  interfere  in  the  cases  prescribed  in  Article  634. 
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This  proTision  is  founded  on  the  dedsionB  In  Nugent  «.  Vetsen,  La» 
Bep.,  2  EquUy,  704 ;  and  Townsend  v.  Kendall,  4  Minnesota  Bep.A^2,  ex- 
^tending  it  to  other  cases  than  that  of  infancj.  In  the  first  mentioned  de- 
xision  Vice-Chan cellor  Wood  said :  ' '  Having  regard  to  the  present  inter- 
national law  and  to  the  coarse  which  all  conrts  have  taken,  recognising 
the  proceedings  of  the  regularly  constituted  tribunals  of  ail  civilised  com- 
munities, and  especially  of  those  in  amicable  connection  with  this  country, 
it  is  impossible  for  me  entirely  to  disregard  the  appointment  of  a  guardian 
by  an  Austrian  court  over  these  children,  who  are  Austrian  subjects  and 
children  of  an  Austrian  father,  merely  because  those  who  preceded  the 
defendant  in  his  guardianship  have  taken  the  course  of  sending  them 
^ver  to  this  country  for  the  purpose  of  educating  them,  seeing  that  he  la 
now  desirous  of  revoking  that  arrangement.  It  would  be  contrary  to  all 
principles  of  right  and  Justice  if  the  court  were  to  hold  that  where  a 
parent  or  guardian  in  a  foreign  country  avails  himself  of  the  oppor- 
tunities for  education  afforded  by  this  country,  and  sends  his  children 
4)ver  here,  he  must  do  it  at  the  risk  of  never  being  able  to  recall  them, 
because  this  court  might  be  of  opinion  that  an  English  grade  of  educa- 
tion is  better  than  that  adopted  in  the  country  to  which  they  belong." 

And  in  this  case  an  order  appointing  English  guardians  was  declared 
to  be  without  prejudice  to  the  foreign  appointment :  and  that  the  foreign 
guardians  as  such  should  have  the  exclusive  right  to  the  custody  and  con- 
trol of  the  infants,  with  liberty  to  apply  for  the  removal  of  the  children 
from  the  country. 

In  the  case  of  Townsend  v.  Kendall,  above  referred  to,  the  oourt  said : 
That  it  would  lead  to  great  inconvenience  if  it  should  be  held  that  a . 
guardian  could  not  exercise  his  authority  or  be  recognised  out  of  the 
state,  or  locality  of  his  appointment.  It  would  embarrass  the  guardian 
in  investing  the  funds  of  the  ward  in  securities  of  other  states,  and  ren- 
der it  necessary  that  he  should  be  reappointed  in  every  state  or  country 
through  which  he  should  pass  with  his  ward  in  traveling,  if  an  emer- 
gency should  arise  in  which  it  became  necessary  to  exert  his  authority. 

The  court  added,  (referring  to  Btorp,  CcnJL  of  L.,  §§  496-507,) "  Prom  a 
very  careful  examination  of  all  he  says,  and  the  cases  to  which  he  refers, 
which  have  been  attainable,  we  think  the  better  rule  is,  upon  principle 
and  authority,  to  recognize  the  foreign  appointment  of  a  guardian,  as 
creating  that  relation  between  the  parties  in  this  State,  subject,  of  ooarM^. 
^  the  laws  of  this  State,  as  to  any  exercise  of  power  by  virtue  of  such 
relation  either  as  to  the  person  or  property  of  the  ward.  Provision  has 
been  made  by  the  statutes  of  this  State  for  the  manner  in  which  forugn 
guardians  shall  act  when  they  desire  to  sell  the  real  property  of  their 
wards  situated  within  this  State.  (Comp.  Statutes,  p.  428,  §§  43,  44.)  All 
that  is  necessary  to  obtain  full  recognition  as  guardian,  is  to  file  an 
Jiuthenticated  copy  of  the  foreign  appointment  in  the  Court  of  Probate 
of  the  county  where  the  land  is  situated,  and  the  foreign  guardian  is  at 
•once  admitted  to  the  same  rights  and  powers  over  the  real  estate  of  his 
ward  situated  within  the  county  that  are  possessed  by  a  graardisn  of  car 
-own  appointment."  Consult,  also,  Westiake  PriwUe  InUm.  Law,  p.  880; 
«nd  Johnstone  «.  Beattie,  10  Clark  d  FinneUy's  Rep.,  114. 
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It  wftB  held  in  New  York  Surrogate. Court,  1869,  BioUefV  Estate,  1 
Tu4Jc6fs  Bsp.i  423,  that  the  usual  treaty  proviaion  aa  to  Buccession  of  for. 
eigners  (Treaty  between  the  United  States  and  Switzerland,  1850,)  does 
not  require  a  reciprocal  recognition  of  foreign  guardians. 

The  foregoing  Article  is  restricted  to  the  case  of  guardians  appointed 
jadiclally,  bo  that  the  right  of  appointment  by  will,  which  in  many  of 
the  States  is  recognized  as  existing  in  the  parent,  may  be  included  in  the 
previous  Article  respecting  natural  and  testamenUvry  guardians. 

Surrogate  Bbadfobd,  in  stating  the  rule  that  foreign  guardians  have 
no  extraterritorial  authority,  says  :  "  The  reason  upon  which  a  foreign 
guardian  is  denied  any  recognition  of  his  title,  is  substantially  this,— 
that  all  his  afithority  springs  out  of  his  official  character ;  and  a  civil 
officer,  as  such,  can,  of  necessity,  possess  no  power  beyond  the  limits  of  the 
sovereignty  by  which  he  is  appointed.  Such  exceptions  as  may  exist  have 
been  admitted  not  de  jure,  but  ex  comitate.  The  lex  fori  primarily  pre- 
vails in  the  form  and  order  of  the  administration  of  justice,  and  foreign 
law  is  only  received  so  far  as  it  is  found  consonant  with  sound  principle 
and  public  convenience — it  Is  accepted  on  the  basis  of  international  com- 
ity, and  not  because  of  any  inherent  right.  The  continental  jurists  go 
further,  and  insist  upon  the  absolute  right  and  title  of  the  guardian  ap- 
pointed at  the  place  of  domicil,  wheresoever  the  ward  is  to  be  represented ; 
but  neither  in  England  nor  in  the  United  States  does  this  doctrine  pre- 
vail."   McLoskey  «.  Beid,  4  Bradford's  (New  Tork)  Surrogate  Bep.,  834. 

*  WooUey,  (International  Law,  p.  122,)  states  that,  the  guardian  em- 
powered according  to  the  law  of  the  ward's  domicil,  which  will  usually 
be  that  of  the  deceased  parent,  exercises  control  over  the  ward's  property 
wherever  situated.  But  in  the  case  of  immovable  property  the  lex  loH 
rei  sUm  may  prevent  such  control  of  a  foreigner,  and  it  may  be  necessary 
to  appoint  a  special  guardian  residing  within  the  jurisdiction. 

Sanity. 

559.  The  laws  determining  the  lunacy  or  idiocy  of 
any  person  are  territorial  only ;  and  a  decision  that 
a  person  is  a  lunatic  or  idiot  wUl  bind  that  person  and 
his  movables,  whether  he  be  a  citizen  or  an  alien,  only 
while  he  is  domiciled  within  the  jurisdiction  of  the 
country  in  which  such  decision  was  made,  and  will 
bind  the  immovables  of  such  person  situated  in  that 
country,  whether  the  domicil  therein  do  or  do  not  con- 
tinue, but  will  not  bind  such  person  in  any  other'coiin- 
try,  nor  the  immovables  of  such  person  situated  in  any 
other  country. 

See,  however,  WesUake,  Prioate  Intern.  Law,  %  402,  who  says  that 

"  While  the  English  law  remains  as  it  is,  it  must,  on  principle,  be  taken 

as  exclading,  in  the  case  of  transactions  having  their  seat  there,  not  only 

a  foreign  age  of  majority,  but  also  all  foreign  determination  of  status  or 

26 
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capacity,  whether  made  bj  law  or  by  jadidal  act»  siooe  no  diAxenee  cu 
be  eetabliflhed  between  the  caeee,  nor  does  anj  eziat  on  the  ContineDl 
Thus,  an  act  facilitating  the  transfer  of  property  Teaied  in  lanitieB,  en 
not  be  applied  on  the  etreng^  of  a  Judgment,  by  a  foreign  eompeteat 
court,  declaring  tlie  person  a  lunatic;  nor  will  the  oommittoe  tppoisted 
by  Buch  court  haye  any  authority  of  tat  the  lunations  penoa  han." 
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PROPERTY. 

Chafticb  XLI.  General  provisions. 
XLTI.  Transfer. 
XLIII.  Succession. 
XLIV.  Will. 


CHAPER   XLI. 

GENERAL   PROVISIONS. 

Abticlb  660.  Property  defined. 

661.  What  tilings  are  property. 

562.  What  wild  animalB. 

663.  Real  and  personal -property. 

564.  Real  property. 

565.  Land. 
666.  Fixtures. 

567.  Appurtenances. 

668.  Personal  property. 

560.  Property  in  possession,  or  in  action. 

670.  Law  of  immovables. 

571.  Law  of  movables. 

672.  Local  character  of  public  funds,  and  corporate  shares. 

678.  Local  character  of  shipping. 

674.  Effect  of  matrimonial  settlement. 

675.  Rights  of   property  of  persons  married  without  a 

settlement. 

576.  Matrimonial  property  after  change  of  domieiL 

577.  "  Matrimonial  domicil "  defined. 

578.  Abandonment. 

Property  defined. 

560.  The  ownership  of  a  thing  is  the  right  of  one  or 
more  persons  to  possess  and  use  it  to  the  exclusion  of 
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others.    In  this  Code,  the  thing  of  which  there  maybe 
ownership  is  called  property.* 

This  and  the  eight  following  ArtidoB  are  from  the  OMl  Code,  nported 
for  New  York,  §  159,  &c. 

1  In  another  sense,  property  is  the  riglU  of  a  person  or  persons,  pabUe 
or  private,  to  appropriate  a  thing  (tangible  or  intangible)  to  the  exdosion 
of  Us  promlsonoas  use  by  others.  This  has  been  also  called  damam. 
The  word  is  here  used,  however,  in  Its  more  general  sense. 

What  things  are  property. 

561.  There  may  be  ownership  of  all  inanimate  things 
which  are  capable  of  appropriation,  or  of  manual  de- 
livery ;  of  all  domestic  animals  ;  of  all  obligations ;  of 
all  products  of  the  mind ;  of  such  products  of  labor  or 
skill,  as  the  good  will  of  a  business,  trade-marks  and 
signs ;  and  of  rights  created  or  granted  by  statute. 

Wild  animals. 

562.  Animals  wild  by  nature  are  the  subjects  of  own- 
ership while  living,  only  when  on  the  land  of  the  per- 
son claiming  them,  or  when  tamed,  or  taken  and  held 
in  possession,  or  disabled  and  immediately  pursued. 

Heal  and  personal  property. 

563.  For  the  purposes  of  this  Code,  property  is  desig- 
nated as  either, 

1.  Beal  or  immovable  ;  or, 

2.  Personal  or  movable. 
Jieal  property. 

564.  Real  or  immovable  property  consists  o^ 

1.  Land ; 

2.  That  which  is  affixed  to  land ;  and, 

3.  That  which  is  incidental,  or  appurtenant  to  land. . 

The  existing  rule  of  international  law  Is  that  the  question  whether  an 
article  of  property  is  or  is  not  an  immovable,  is  to  be  determined  by  the 
law  of  the  place  where  such  artidle  of  property  is  locaUy  situated.  8torf, 
ConJL  of  L.,  §  447 ;  JFMm,  DroU  Intern.  PrM,  vol.  I.,  p.  Idl.  The  above 
Article,  and  the  four  following,  which  are  taken  from  the  CM  (Udi, 
reported  for  the  State  of  Neto  York,  are  suggested  In  order  to  secure  a 
uniform  rule  for  all  cases  arising  under  this  Oode. 

Land. 

565.  Iiand  is  the  solid  material  of  the  earth,  what- 
ever may  be  the  ingredients  of  which  it  is  composed, 
whether  soil,  rock,  or  other  substance. 
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Fixtwres. 

566.  A  thing  is  deemed  to  be  affixed  to  land  when  it 
is  attached  to  it  by  roots,  as  in  the  case  of  trees,  vines, 
or.shnibs ;  or  imbedded  in  it,  as  in  the  case  of  walls ; 
or  permanently  resting  npon  it,  as  in  the  case  of  build- 
ings ;  or  permanently  attached  to  what  is  thus  perma- 
nent, as  by  means  of  naUs,  bolts  or  screws. 

567.  A  thing  is  deemed  to  be  incidental  *  or  appur- 
tenant "  to  land,  when  it  is  by  right  used  with  the 
land  for  its  benefit ;  •  as  in  the  case  of  a  way,  or  water- 
course ;  or  of  light,  air  or  heat,  from  or  across  the  land 
of  another. 

'  Smyles  9.  Hastings,  22  New  York  Sep.,  217,  222. 
'  Lampman  9.  Milks,  21  New  York  Sep.,  605,  611. 
*  Ackiojd  V,  Smith,  10  Common  Bench  Bep,,  164, 187. 

Personal  property. 

568.  Every  kind  of  property  that  is  not  real,  or  im- 
movable, is  personal,  or  movable. 

Property  in  possession  or  in  action. 

569.  Personal  property  is  of  two  kinds : 

1.  Property  in  possession  ;  and, 

2.  Property  in  action. 

Property  in  possession  can  only  be  such  as  is  capa- 
ble of  manual  delivery. 

Law  of  immovables. 

570.  The  law  of  the  place  where  immovables  are  sit- 
uate, exclusively  regulates  and  determines  the  rights  of 
parties,  the  modes  of  transfer,  or  of  charging  or  other- 
wise disposing  thereof,  whether  between  living  persons 
or  by  will,  and  the  formalities  to  accompany  them. 

As  to  the  extent  to  wliicli  this  role  is  adopted  on  the  Continent  of  Eu- 
rope, and  amon^g^  other  States  which  have  followed  the  French  Code,  see 
FoBliz,  Droit  Intern,  PrM,  vol.  I.  p.  119. 

Tbe  form  in  which  the  rale  is  stated  in  Curtis  v.  Hatton,  14  Vesey'e 
Rep.t  536  (approved  in  Oakey  v.  Bennett,  11  Rowctrd  V.  3.  Supreme  Ct. 
Bfp.,  33,  45,  as  a  clear  and  precise  statement  of  a  doctrine  uniformly  re- 
cognised hj  the  American  courts),  is  this  : 

The  yalidity  of  every  disposition  of  real  estate  depends  upon  the  law  of 
the  country  in  which  that  estate  is  situated. 
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It  was  held  in  the  case  of  Hatcheson  «.  Peshine  (16  New  Jermy  ChM, 
Hip.,  167),  that  the  ooarts  of  a  State  will  not  reoognise  cooTejanoes  o( 
real  property  within  its  jarisdiction,  in  troat  for  creditors,  made  withoai 
its  jarisdiction  and  under  the  laws  of  another  State.    The  rale  wu 
stated  to  rest  not  only  on  the  acknowledged  principle  of  law  applictble 
to  all  aasignments,  voluntary  or  inyoluntary,  that  the  title  and  disposi- 
tion of  real  estate  are  exclusively  subject  to  the  laws  of  the  ooantry 
where  it  is  situated,  wliich  alone  can  prescribe  the  mode  by  which  title  to 
it  can  pass  ;  but  upon  the  further  reason,  that  the  laws  of  one  State  will 
not  be  permitted  to  control  the  trust,  the  action  of  the  trustee,  and  the 
disposition  of  the  trust  property  in  another,  the  subject  of  the  trust  being 
real  estate.    Citing  Lessee  of  McCuUough's  Heirs  v.  Roderick,  3  Bam- 
mojuTs  (Ohio)  Sep.,  880 ;  Rogers  «.  Allen,  8  Id.,  488  ;  Osbom  e.  Adams.  18 
Pickering's  (Massaehusetts)  Bep.,  247. 

A  mortgage  of  immoyables  can  only  be  made  according  to  the  law  of 
the  place  of  the  property.  Hoeford  e.  Nichols,  1  Paigeti  (ilTstff  York)  Rep., 
220 ;  and  see  Goddard  «.  Sawyer,  91  MasMehtuetts  (9  Atten)  Sep.,  78. 

Law  of  movables. 

571.  Subject  to  other  provisions  of  this  Part,'  of  the 
Code,  movables  are  deemed  to  follow  the  person  of  their 
owner ; "  and  the  validity  and  effect  of  any  transaction 
by  him  affecting  the  same,  Whether  by  acts  between 
living  persons,  or  by  will,  depend  exclusively  upon  the 
law  of  the  place  where  the  transaction  is  had.* 

1  The  rule  that  movables  follow  the  person,  says  Story  (JOonjL  ofL.,  §  550). 
is  a  legal  fiction,  and  yields  whenever  it  is  necessary,  for  the  purpose  of 
justice,  that  the  actual  situs  of  the  thing  shall  be  examined.  It  does  not 
authorize  the  exception  to  the  general  rule,  that  a  nation  within  whose 
territory  personal  property  is  actually  situated,  has  entire  dominion 
over  it  while  therein.  Compare,  to  the  same  effect,  Green  «.  Van  Buskirk, 
7  WaUace'e  U,  8.  Supr,  Ct.  Sep.,  189.  See  Articles  581,  582,  and  583.  The 
indorsements  of  negotiable  paper  are,  according  to  Chapter  XLVI., 
another  exception. 

» FcBlix  (DroU  Intern,  Privi,  vol.  1,  p.  127)  cites  an  almost  universal  con- 
currence of  authority  for  the  rule  that  the  personal  statute  governs  the 
movables  ;  and  he  shows,  in  note  2,  on  page  138,  that  where  there  is  a  dif- 
ference between  the  domicil  and  the  nationality,  the  law  of  the  domicil 
must  apply.  This  interpretation  of  the  rule  is  more  clearly  enforced  bj 
Demangeat,  in  notes,  on  page  127  a,  58  b,  53  a,  and  182  a. 

The  rule  is  universally  recognized  in  the  United  States.  See  0ml  Code 
reported  for  New  York,  §  864  The  doctrine  is  commonly  stated  substan- 
tially as  follows : 

Personal  property  has  no  situs,  and  a  title  acquired  to  it,  if  good  by  the 
law  of  the  domicil,  is  good  everywhere,  and  will  be  recognized  and  en- 
forced in  every  Stale,  unless  it  conflicts  with  its  laws  or  the  rights  of  its 
citizens.    Marcj  e.  Marcy,  23  Gonneetieut  Hep.,  808. 

Story,  in  discussing  the  origin  of  this  doctrine,  says  :  **  If  the  law  rei 
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tUa  were  generallj  to  prevmil  in  regard  to  xnoTables,  it  would  be  utterly 
impoBsible  for  the  owner,  in  many  cases,  to  know  in  what  manner  to  dis- 
pose of  them  daring  his  life,  or  to  distribnte  them  at  his  death  ;  not  onlj 
from  the  nncertaintj  of  their  situation  in  the  transit  to  and  from  different 
places,  bat  from  the  impracticability  of  knowing  with  minute  acccuracj 
the  law  of  transfers  inier  vioos,  or  of  testamentary  dispositions  and  suc- 
cessions in  the  different  countries  in  which  they  might  happen  to  be. 
Any  change  of  place  at  a  f  ature  time  might  defeat  the  best  considered 
will ;  and  any  sale  or  donation  might  be  rendered  inoperatlTe,  from  the 
igooraaoe  of  the  parties  of  the  law  of  the  actual  ntus  at  the  time  of  their 
acts.  These  would  be  serious  evils,  pervading  the  whole  community, 
and  equally  affecting  the  subjects  and  interests  of  all  civilized  nations. 
Bat  in  maritime  nations,  depending  upon  commerce  for  their  revenue, 
their  power,  and  their  glory,  the  mischief  would  be  incalculable.  A 
sense  of  general  atility,  therefore,  mast  have  first  suggested  the  doctrine ; 
and  as  soon  as  it  was  promulgated,  it  could  not  fail  to  recommend  itself  to 
all  nations  by  its  simplicity,  its  convenience,  and  its  enlarged  policy." 
BkMy,  Confl.  of  L.,  §  379. 

*  The  place  of  domicil  is  utuaUy  the  pktee  of  the  traruaction,  but'  where 
there  is  a  difference  between  the  domicil  and  the  place  of  the  transac- 
tion, the  tendency  of  recent  opinion  seems  to  be  that  the  law  of  the  place 
of  the  transaction  should  be  held  to  apply  in  preference  to  that  of  the 
domicil. 

"  It  does  not  follow,"  says  Story, in  explaining  the  rules,  that  movables 
are  governed  by  the  law  of  the  domicil.  "  that  a  transfer  made  by  the 
owner  according  to  the  law  of  the  place  of  its  actual  Htiu,  would  not  as 
completely  divest  his  title  ;  nor  even  that  transfer  by  him  in  any  foreign 
country,  which  would  be  good  according  to  the  law  of  that  country,  would 
not  be  equally  effectual,  although  he  might  not  have  his  domicil  there. 
For  purposes  of  this  sort  his  personal  property  may,  in  many  cases,  be 
deemed  subject  to  his  disposal  wherever  he  may  happen  to  be  at  the  time 
of  the  alienation.  Thus,  a  merchant,  domiciled  in  America,  may  doubtless 
transfer  his  personal  property  according  to  the  law  of  his  domicil, 
wherever  the  property  may  be.  But,  if  he  should  direct  a  sale  of  it,  or 
mako  a  sale  of  it  in  a  foreign  country,  where  it  is  situate  at  the  time,  ac- 
cording to  the  laws  thereof,  either  in  person  or  by  an  agent,  the  validity 
of  such  a  sale  would  scarcely  be  doubted.  If  a  merchant  is  temporarily 
abroad,  he  is  understood  to  i>oBsess  a  general  authority  to  transfer  such 
personal  property  as  accompanies  his  person  wherever  he  may  be,  so  al- 
ways that  he  does  not  violate  the  law  of  the  country  where  the  act  is 
done.  The  general  convenience  and  freedom  of  commerce  require  this 
enlargement  of  the  rule ;  for  otherwise  the  sale  of  personal  property  ac- 
tually situate  in  a  foreign  country  and  made  according  to  the  forms  pre- 
scribed by  its  laws,  might  be  declared  void  in  the  country  of  the  domi- 
cil of  the  owner.  In  the  ordinary  course  of  trade  with  foreign  countries, 
no  one  thinks  of  transferring  personal  property  according  to  the  forms 
of  his  own  domicil  ;  but  it  is  transferred  according  to  the  forms  pre> 
scribed  by  the  law  of  the  place  wheve  the  sale  takes  place."  Story, 
€^1t.  <>/£.,§  884.    See  also  WetOake,  Prhate  IrUem,  Law,  §§  266-267 
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'  It  may,  therefore,  be  deemed  a  more  correct  Btatement  of  the  mle,  to 
refer,  as  in  th^  Article  al>ove  presented,  to  the  law  which  gOTems  the 
person  of  the  owner  wherever  he  may  be,  rather  than  that  of  the  domicil, 
or  that  of  his  nation,  from  which  he  may  be  absent  at  the  time  of  the 
tranBaction  in  question. 

Weetlake,  (Priv.  Intern,  Law,  §  267,)  inclines  to  favor  the  role  referring 
to  the  eitue  of  the  property,  admitting,  however,  the  inconvenience  in  the 
case  of  property,  the  exact  sit  nation  of  which  is  unknown.  It  shoald  seem 
that  the  more  serious  inconvenience  of  compellinpr  parties  to  conform  to 
laws  which  they  have  no  present  means  of  ascertaining,  and  which  thej 
will  not,  as  in  the  case  of  ships  and  lands,  generally  suppose  to  apply,  U 
decisive  in  favor  of  the  rule  which  refers  to  the  place  of  the  act.    The  ! 

real  grounds  of  the  rale  referring  to  the  aittu,  namely,  the  protection  of  I 

subsequent  purchasers  or  creditors  there,  are  provided  for  by  the  Articles  i 

of  the  next  Chapter  on  Tbanbfbr.  , 

'  If  the  mle  of  the  Htue  should  be  recognized,  it  might  perhaps  be  de- 
fined safSciently  to  secure  its  real  object  by  provisions  like  the  follow, 
ing: 

1.  Movahle  property  of  a  foreigner  Imported  into  any  nation,  during 
its  presence  in  that  nation,  is  with  reference  to  the  assignability  between 
living  persons,  or  mode  of  charging  such  property,  subject  to  the  regula- 
tions of  the  country  in  which  such  foreigner  has  placed  it.  and  which,  in 
these  respects,  affects  the  personal  property  of  the  members  of  such 
nation ;  and  any  such  assignment  inter  vivos,  or  charge,  will  retain  its  or- 
iginal validity  and  effect,  although  the  property  be  subsequently  removed 
to  another  country,  ^ee  Oliver  v.  Townes,  2  Martin's  (LotMana)  Rep.,  if. 
8.,)  98 ;  Taylor fl.  Boardman,  25  VermorU  Rep.,  681 ;  Westlake,  PHv,  Intern. 
Z.,  p.  257,  §  272,  note  (d).    See  also,  generally,  Story,  Confl,  of  L.,  ch.  IX. 

It  was  held  in  Martin  v.  Hill,  (12  Barbour's  {New  York)  Rep. ,  631),  that  a 
mortgage  upon  movables  valid  where  it  was  made,  was  valid  in  another 
state  to  which  the  movables  were  subsequently  carried  and  by  the  laws 
of  which  such  a  mortgage  would  be  void  as  against  attaching  creditors. 
The  protection  of  such  charges  are  fully  secured  hy  the  Articles  of  this 
and  the  next  Chapter. 

2.  If  any  lien,  hypothecation,  or  other  charge  has  attached  to  movablea 
by  the  law  of  any  country  where  the  movables  are  situated,  at  the  time 
it  attached,  so  as  to  affect  them  In  the  hands  of  the  owner/the  same- 
charge  will  attach  to  them  in  the  hands  of  any  transferee  although  it 
has  not  attached  to  them  according  to  the  previous  provisions  of  thia 
chapter.    See  Story,  Oonfl.  of  L.,  §§  886-889. 

Local  character  of  pvblic  funds  and  corporate 
shares. 

572.  Public  funds  or  stocks,  and  shares  or  other  in- 
terests in,  or  obligations  of,  nations  or  states,  or  of 
bodies  politic  or  corporate,  or  other  artificial  bodies 
owing  their  existence  to  local  laws,  are  governed  in  re- 
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spect  to  the  validity  and  effect  of  transactions  affecting 
the  same,  or  property  therein,  by  that  law  which  gives 
them  existence,  subject,  however,  to  such  further  re- 
trictions  as  are  imposed  by  the  law  of  the  place  where 
the  same  are  delivered  or  transferred. 

8U>ry,  G<mfi,  of  L„  §  883. 

From  the  nature  of  the  stock  of  a  corporation,  which  is  created  bjr 
and  onder  the  authority  of  a  State,  it  is  necessarilj,  like  every  other  at- 
tribute of  the  corporation,  to  be  governed  by  the  local  law  of  that  State, 
and  not  by  the  local '  law  of  any  foreign  State.  Black  «.  Zacharie,  8^ 
Saioard'B  U,  8.  8upr,  Ct.  Bep. ,  488  ;  Curtis  v,  Leavitt,  15  Ifew  York  Bep. ,  9. 

As  to  the  national  character  of  pnblic  funds,  see  Commissioners  of 
Charitable  Donations  «.  Deverenz,  18  Simon's  Sep.,  29,  SO. 

Local  character  of  shipping. 

573.  Property  in  shipping  is  governed  in  respect  to 
the  title  thereto,  the  modes  of  transfer,  or  of  charging, 
or  otherwise  disposing  of  the  same,'  between  living  per- 
sons,' by  the  law  of  the  nationality  of  the  vessel,  as  de- 
fined by  Chapter  XX. 

'  In  Hooper  «.  Qnman,  (Law  Bep,,  2  OhanDory  App.^  288,)  it  was  held 
that  althoogh  legal  title  to  a  ship  mnst  be  determined  by  the  law  of  it» 
nationality,  a  foreign  contract  of  sale  thereof,  and  the  effect  of  the  inter* 
yention  of  the  title  of  a  bona  fide  purchaser,  for  value,  in  a  foreign  coun- 
try, must  be  governed  by  the  law  of  the  foreign  country. 

'  In  Thomas  v.  Kosciusko  (11  New  York  Legal  Obeenter,  88),  it  is  said 
that  the  transmission  on  the  death  of  the  owner  is  goyemed  by  the  law 
of  his  domieil. 

dtory  mentions  as  another  exception,  beside  those  mentioned  in  the 
last  two  Articles,  the  case  of  property  in  custody  of  the  law  under  revenue 
acts  ;  but  it  may  he  doubted  whether  such  custody  should  affect  the  ques- 
tion of  title.  It  rather  relates  only  to  the  lien  mantained  by  the  gov- 
ernment, and  a  transfer  according  to  foreign  law  subject  to  such  lien 
might  be  valid. 

Siffed  of  matrimonial  settlement. 

574.  The  rights  of  property  in  movables,  as  aflecjed 
by  marriage,  are  governed  by  the  express  contract  of 
the  parties,  subject  to  the  provisions  of  Chapter  XLVI., 
on  CoNTBAOTS.*  Until  such  contract  is  made,*  or  to  the 
extent  that  the  contract  is  inoperative,*  such  rights  are 
regulated  by  the  next  article. 

>  Bitihop,  on  Marrif^e  and  Divorce,  1,  §  404 ;  8tarsf»  Confl.  of  L,,  §  184. 

'  The  exception  must  be  understood,  that  the  laws  of  the  place  wher» 
the  rights  are  sought  to  be  enforced,  do  not  prohibit  such  arrangements. 
Story,  Confi,  of  Lam,  §188. 

»  .S^/ry.  Confi.  of  L,,  §  185  ;  WeeOakA,  Private  Intern.  Law,  §  873. 
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Mights  qf  property  of  persons  married  without  a 
settlemeTtt. 

575.  The  rights  of  property  in  movables,  whether 
owned  at  the  time  of  marriage  or  afterwards  acquired, 
as  affected  by  marriage  except  in  respect  of  succes- 
sion, are  governed  by  the  law  of  the  matrimonial  dom- 
icil. '  But  upon  a  change  of  domicil,  the  right,  as  to 
all  subsequent  acquisitions,  is  determined  by  the  law 
of  the  new  domicil." 

<  WeMktke,  PriwUe  Intern.  Law,  %W%. 
•'  Story,  Canfi,  of  L,,  §  187. 

Matrimonial  property  after  change  of  domicil. 

576.  After  a  change  by  married  persons,  from  the 
matrimonial  domicil,  the  mutual  rights  of  the  husband 
and  wife,  acquired  subsequently  thereto,  in  each  other's 
movable  property,  which  arise  from  the  marriage  rela- 
tion, and  are  dependent  upon  its  continuance,  are  de- 
termined by  the  law  applicable  to  their  transactions, 
or  by  the  law  of  their  new  domicil,  according  to  the 
provisions  of  this  Code,  except  as  otherwise  provided 
by  express  -contract  between  the  parties  as  to  such 
rights. 

This,  80  far  as  the  law  of  domicil  is  concerned,  is  the  American  rale. 
SUrry,  OonJL  ofL.,  §  187,  (§  171,  6,  ei  »eq.,  RedJMcFs  ed.;)  and  is  snpported 
by  WindscMed  PankMen,  I.,  §  85,  p.  78,  note.  To  the  contrarj,  TTeii- 
lake,  Priv.  Intern,  Law,  %  366,  et  seq.  The  sapposition  of  a  tacit  consent,  or 
submission,  of  the  parties  to  the  law  of  the  matrimonial  domicil.  is  certainly 
open  to  the  objection  that,  even  assaming  the  parties  to  have  any  intention 
on  the  subject,  there  is  nothing  to  sliow  that  it  was  directed  to  the  law 
of  the  matrimonial,  rather  than  to  that  of  the  subsequent,  domicil. 

' '  Matrimonial  domicil ' '  defined. 

577.  The  matrimonial  domicil  is  the  domicil  first  es- 
tablished by  the  husband  and  wife  together ;  or,  if 
none  such  be  established,  it  is  that  of  the  husband  at 
the  time  of  the  marriage. 

See  8tory,  Ocnfi.  of  L.,  §  108. 

Abandonment. 

578.  The  matrimonial  domicil  is  not  ohanged  by  an 

abandonment  of  one  party  by  the  other. 

Bonati  c.  Welsh,  2ip'ew  York  Rep,,  157. 
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CHAPTER  XLIL 

TRANSFER. 

Abtiolb  579.  "Transfer/'  defined. 

580.  Voluntary  transfer. 

581.  Validitj  of  transfers. 

582.  Jarisdictlon  over  movables. 
588.  Protection  of  creditors. 

"  TraTiqfer^^  defvMd. 

579.  The  term  "transfer,"  as  used  in  this  Code, 
means  an  act  of  the  parties,  or  of  the  law  by  which 
the  title  to  property  is  conveyed  from  one  living  per- 
son to  another.'  It  includes  the  creation  and  the  ex- 
tinguishment, by  such  act  of  an  interest  in  movables 
or  immovables. 

'  Civa  Code,  reporUdfor  New  York,  %  468. 

Voluntary  transfer. 

580.  A  voluntary  transfer  is  a  transfer  by  act  of  the 
parties,  without  compulsion  of  law,  whether  with  or 
without  consideration. 

Validity  of  tranters. 

581.  Subject  to  the  next  two  articles,  and  to  the  pro- 
visions of  Chapter  XLVI.,  on  Contracts,  a  transfer 
of  movables,  whether  voluntary  or  involuntary,  if  valid 
by  the  law  of  the  place  where  it  is  made,  is  valid 
everywhere. 

Where  personal  property  is  seized  and  sold  under  an^^ttachment,  or 
other  writ,  issuing  from  a  court  of  the  State  where  the  property  lies,  the 
qoestion  of  the  liability  of  the  property  to  be  sold  under  such  writ, 
must  be  determined  by  the  law  of  that  State,  though  the  domi- 
cil  of  all  the  claimants  to  the  property  may  be  in  another  State.  In  a  suit 
in  any  other  State  growing  out  of  such  seizure  and  sale,  the  effect  of  the 
proceedings  by  which  it  was  sold,  on  the  title  to  tlie  property,  must  be  de- 
lermined  by  the  law  of  the  State  where  the  proceedings  were  had.  Oreen 
V.  Van  Buskirk,  5  Wallace's  U.  8,  Supreme  Ct.  Rep.,  807. 

Jurisdiction  over  movables. 

582.  A  transfer  of  movables,  which  is  prohibited  by 
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the  law  of  the  nation  within  whose  exclusive  jurisdic- 
tion they  are  situated,  is  void  everywhere. 

See  Article  571.  It  maj  be  thought  better  in  lieu  of  the  words  "  pro- 
hibited by  ",  to  insert  "  forbidden  by  an  express  provision  of. 

Protection  of  creditors. 

583.  A  nation  may  give  to  any  creditors  who  are 
subject  to  its  jurisdiction,  a  lien  on  movables  in  pos- 
session or  in  action,  situated  within  its  exclusive  juris- 
diction, in  preference  to  those  claiming  under  a  foreign 
transfer  not  made  in  conformity  with  its  own  law. 

The  preceding  three  Articles  are  intended  to  present  a  simple  and  uni- 
form  rule  for  determining  the  validity  of  foreign  transfers  of  movables. 
The  general  mle  that  the  personal  statute  governs  movables,  has 
been  discussed  under  Article  671  ;  and  the  rule  there  proposed  is 
in  harmony  with  the  above  Article  681,  which  makes  the  law  of 
the  place  of  the  transaction  the  general  rule.  This  is  subject,  how- 
ever, to  any  prohibition  of  the  positive  or  customary  law  of  the  nation 
where  the  movables  are  sltaated.  Black  «.  Zacharie,  8  ffowcvrd  U,  8.  8v^ 
preine  Ct.  lUp.,  483;  Warren  o.  Gopelin,  46.  MaasaehtuetU  Rep.,  694  : 
BtarjfB  Canfl.  of  Laws,  §§  888-4 ;  Farrington  v,  Allen,  6  Bhode  Jbiand  {% 
Ames)  Rep.,  449  ;  Parsons  o.  Lyman,  80  New  York  Bep.,  103  ;  Caskie  «. 
Webster,  2  WaOace  Jr,  U,  8.  Ore.  Ct.  Bep.,  181. 

A  transfer  made  at  the  domicil  of  the  maker,  and  efficient  to  transfer 
his  property  there,  does  not  transfer  his  movables  situated  in  another 
State  by  the  law  of  which  sach  transfer  is  regarded  as  inconsistent  with 
public  policy.    Varnum  o.  Camp,  1  Oreen  {New  Jersey)  Rep,,  826. 

The  rule  that  personal  property  shall  be  transferred  according  to  the 
law  of  the  domicil  of  the  owner,  and  not  the  law  of  the  rei  sitm,  does  not 
apply  when'  the  rights  of  residents  In  the  State  where  the  property  is 
situate  will  be  affected  by  it.  Moore  «.  Bonne!  1, 2  Vroom  {New  Jerse^f} 
Rep.,  90  ;  Beniley  v.  Whittemore,  18  New  Jersey  Chan,  Rep.,  866. 

The  exception  for  the  protection  of  creditors  stated  in  the  above  Article, 
turns,  not  on  the  validity  of  the  transfer,  but  on  the  superior  power  of  a 
State,  acting  through  its  courts,  to  apply  property  within  its  limits  to  ths 
satisfaction  of  debts  due  to  its  citizens. 

The  customary  law  of  a  State  where  movables  are  situated,  in  refer- 
ence to  the  formalities  attending  a  transfer,  will  not  be  applied  by  the 
tribunals  of  such  State  against  a  transfer  valid  by  the  law  of  the  place 
where  the  maker  was  domiciled  and  all  the  parties  to  the  controversy 
are  domiciled,  if  the  defect  of  form  does  not  prejudice  the  citixens  of  the 
State  where  the  movables  are  situated.  Noble  «.  Smith,  6  Rhode  Idand 
(8  Araes)  Rep.,  4A&. 

A  transfer  of  movables  situate  in  one  State,  made  between  persons 
domiciled  in  another  State,  which  is  vslid  by  the  law  of  the  place  of 
domicil,  may  be  treated  as  valid  against  other  persons  domiciled  in  the 
same  State,  ultliough  it  is  defective  in  point  of  form  according  to  the 
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law  of  the  State  in  wUich  the  moyables  are  sitaate.  See  Rhode  Island 
Central  Bank  «.  Danforth,  80  MoMochusetts  (14  Oray)  Eep.,  123. 

Where  there  is  a  conflict  between  the  laws  of  different  States,  all  that 
a  debtor  can  reasonably  be  required  to  do  is  to  make  his  assignment -in 
good  faith,  and  in  accordance  with  the  law  of  the  State  in  which 
he  lires  and  where  the  principal  i>art  of  his  property  is  situated.  The 
courts  of  such  State  will  give  effect  to  the  assignment  on  all  the  property 
within  their  jurisdiction,  though  it  may  be  inoperative  as  to  real 
property  in  another  State.    Tilnk  «.  Buss,  46  New  Hampshire  Sep.,  825. 

In  Pardo  «.  Bingham,  {Law  Rep.,  6  B^Up  Cku.,  485,)  it  was  held  that 
the  English  courts  should  not  give  priority  over  all  other  creditors,  to  a 
chum  against  an  Englishman,  secured  to  a  foreign  creditor  by  an  instru- 
ment, which,  by  being  registered  pursuant  to  the  foreign  law,  was  en- 
titled by  that  law,  to  such  priority. 

In  the  case  of  South  Boston  Iron  Company  e.  Boston  Locomotive  Works 
&  Trustee,  (61  Maine  Rep.,  585,)  this  principle  was  extended  to  protect 
the  claim  of  a  foreign  creditor,  who  was  a  citizen  of  the  State  where 
the  discharge  was  granted,  but,  who,  by  the  law  of  the  State,  where  the 
question  arose  and  assets  were  attached,  was  entitled  to  proceed  against 
such  assets  as  well  as  if  he  were  a  citizen. 

The  enforcement  of  the  lien,  given  by  this  Article,  la  provided  for  by 
Part  YL,  on  the  ADiomBTRATiON  of  Jubticil 


CHAPTER    XLIII. 

SUCCESSION. 

AsTiGUi  684.  *'  Succession  "  defined. 

685.  Law  governing  succession  to  movables. 

686.  Law  governing  succession  to  immovables. 

687.  Bights  of  succession,  when  not  affected  by  foreign  charac- 

ter of  property. 

688.  Incidents  of  local  burdens. 

689.  Failure  of  heritable  blood. 

^^ Successions^  d^ned, 

584.  The  term  ^*  succession/'  as  used  in  this  Code, 
means  the  coming  in  of  another  to  take  the  property 
of  one  who  dies  without  disposing  of  it  by  will. 

The  term  "  descent, "  hitherto  chiefly  used  in  the  law  of  England  and  of 
the  United  States  to  denote  the  devolution  of  an  inheritance,  was  derived 
from  the  ancient  principle  of  the  English  law  that  an  inheritance  could 
never  ascend  and  pass  from  son  to  father,  but  must  descend  or  pass  to 
descendants. 

Bat  as  most  laws  now  allow  property  to  pass  in  t)o.th  ways,  there 
arises  an  incongruity  which  causes  practical  embarrassment,  since  the 
27 
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word  '*  descendantfl  "  masi  still  be  confined  to  its  strict  meaning,  and  eta 
not  embrace  all  those  who  maj  take  by  the  statute  of  descents,  so  called, 
and  the  word  "  descend  '*  must  often  be  used  in  a  sense  opposite  to  the de- 
▼olation  of  property  in  the  ascending  line.  The  term  "  suobession  "  is  the 
more  appropriate  phrase  of  the  civil  law.  This  is,  therefore,  adopted  to 
denote  the  transmission  of  property  of  a  decedent  by  operation  of  lav. 
CivU  Code,  reported  far  New  Fork,  §  e87. 

Law  governing  sriccession'to  Tnovables. 

585.  The  succession  to  the  movable  property  of  one 
who  dies  intestate  as  to  such  property,  is  governed  ex- 
clusively by  the  law  of  the  place  which  was  the  dom- 
icil  of  the  intestate  at  the  time  of  his  death. 

Monltrie  «.  Hunt,  28  ITew  York  Bep„9H;  Wicker  v.Hnme,?  Houuof 
Lords,  124 ;  Doglioni «.  Crespin,  Mouse  of  Lords,  1  JBng.  d  Irish  App.  Cat., 
801. 

"  This,  "  says  Story,  in  Hanrey  v.  Bichards,  (1  Mason's  Bep,,  881.  408.) 
"althongh  once  a  mach  vexed  question,  is  now  so  completely  settled  by  a 
series  of  well  considered  decisions  that  it  can  Dot  be  brought  into  judicial 
doubt.  "(Citing  numerous  Continental,  English  and  American  authorities.) 
The  reason  of  the  rule  is  to  avoid  the  uncertainty  and  confusion  which 
would  result  from  applying  any  other  to  the  case  of  a  person  having 
property  in  several  jurisdictions,  or  dying  away  from  his  domicil. 

Chancellor  Kent  states  the  doctrine  thus  : 

*'  There  has  been  much  discussion  as  to  the  rule  of  distribution  of  per- 
sonal property,  when  the  place  of  the  domicil  of  the  intestate  and  the 
place  of  the  situation  of  the  property^  were  not  the  same.  But  it  has 
become  a  settled  principle  of  international  jurisprudence,  and  one 
founded  on  a  comprehensive  and  enlightened  sense  of  public  policy  and 
convenience,  that  the  disposition,  succession  to,  and  distribution  of,  per- 
sonal property  wherever  situated,  is  governed  by  the  law  of  the  owner*e 
or  intestate's  domicil,  at  the  time  of  his  death,  and  not  by  the  conflicting 
laws  of  the  various  places  where  the  froods  happened  to  be  situated.  On 
the  other  hand,  it  is  equally  well  settled,  in  the  law  of  all  civilized 
countries,  that  real  property,  as  to  its  tenure,  mode  of  enjoyment,  trans- 
fer and  descent  is  to  be  regulated  by  the  lex  loei  ret  sita,'*  2  Kent's  Com- 
mentaries, 429. 

"  Whether  personalty  in  one  country  becoming  the  property  of  a  person 
who  is  in  another  country,  and  who  there  becomes  insolvent,  goes  to  the 
executor  in  the  former  country,  or  to  the  assignees  in  insolvency  in  the 
latter,  depends  upon  the  question  in  which  country  he  had  his  domicil.*' 
Ee  Blithman,  Law  Hep.,  2  Equity,  23. 

**  The  rule  that  movable  property  in  one  jurisdiction,  of  a  person  domi- 
ciled at  the  time  of  death  in  another  jurisdiction,  is  distributed  accord- 
ing to  the  law  of  the' latter,  is  subject  to  the  limitation  that  the  question 
of  what  is  and  what  is  not  his  property  may  be  determinable  by  another 
law  ; — e.  g.,  that  of  the  matrimonial  domicil.'*  Townes  v.  Durbin,8  Met- 
calfe {Kentucky)  Rep.,  852. 
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Law  governing  succesBion  to  immovables. 
586-  The  succession  to  the  immovable  property  of 
one  who  dies  intestate  as  to  such  property,  is  deter- 
mined exclusively  by  the  law  of  the  place  in  which  the 
immovables  are  locally  situated. 

See  note  to  previous  Article.  CJonvention  between  France  and  Austria, 
December  11,  1866,  9  De  Olereq,  676. 

M,  £Mhrouner,  in  commenting  on  a  preliminary  draft  of  tbia  Chap- 
ter, (BiiUet.  de  la  8oe.  de  Legis,  Camp,,  No.  2,  Avril,  1869,  pv  26,)  objected 
tbat  in  the  matter  of  Wills,  &c.,  the  chapter  seemed  only  to.  refer  to  the 
conflicts  possible  between  English  and  American  laws,  by  the  division 
of  inheritances  into  real  and  personal  estates,  a  division  unknown  to  the 
legislation  of  the  European  Continent. 

Since,  however,  these  distinctions  exist  in  some  countries,  an  Interna- 
tional Code  which  does  not  propose  to  interfere  with  them,  should  pro- 
vide for  their  being  observed  Id  the  administration  of  questions  to  which 
they  may  properly  apply. 

The  rale  that  a  distinction  is  to  be  made  between  movables  and  immov- 
ables, in  respect  of  succession,  the  law  of  the  domicil  applying  to  the  for- 
mer,and  the  law  of  the  place  where  the  property  is  situated  applying  to  the 
latter,  seems  to  be  supported  by  the  greater  concurrence  of  authorities. 

F^bMx,  however,  cites  many  distinguished  authors  as  favoring  a  difPerent 
rule,  which  may  be  stated  as  follows  : 

The  succession  to  all  the  property,  whether  movable  or  immovable,  of 
a  per8on,who  dies  intestate  as  to  such  property,  is  governed  by  the  law  of 
the  place  which  was  the  domicil  of  the  decedent  at  the  time  of  his  death, 
unless  there  be  some  prohibitory  law  in  the  place  where  immovable 
property  is  situated,  and  except  such  immovable  property  as  by  the  law 
of  its  place  has  a  special  quality  impressed  upon  it  determining  its  dev- 
olution.   FcBlia,  Droit  IrOematumal  Pri/vS,  vol.  1,  pp.  140-147. 

RigTits  of  stLCcession,  when  not  affected  hy  foreign 
character  of  property. 

587.  When  a  person  dies  intestate  leaving  foreign 
immovables,  the  right  of  succession  to  his  movables 
will  not  be  controlled  or  affected  by  any  conditions 
which  would  attach  to  the  right,  if  the  immovables 
had  been  situated  in  the  country  of  his  domicil ;  nor 
will  the  right  of  succession  to  the  immovables  be  con- 
trolled or  affected  by  any  conditions  which  would  at- 
tach to  that  right,  if  the  movables  had  been  situated  in 
the  same  country  with  the  immovables. 

Balfour  e.  Scott,  6  BrotorCa  ParVy  Rep,,  (by  TorrUin)  781,  cited  in  Story, 
Oonfi,afL.,%Am, 


406  OTXTLIKES  OF  AN 

Incidents  of  local  burdens. 

588.  Any  local  burden  which  would  primarily  fall 
upon  the  immoyables  of  an  intestate,  according  to  the 
law  of  the  place  where  such  immovables  are  situated, 
will  retain  such  order  of  incidence,  although,  according 
to  the  law  of  his  domicil,  such  burden  would  fall  pri- 
marily upon  his  movables. 

Drammond  v.  Drummond,  6  Br<niDn*9  ParVy  Bep.,  550,  (by  TomUn,) 
cited  in  Story,  Confl,  o/L.,  §  487. 

Failure  of  heritable  blood. 

589.  The  property,  whether  movable  or  immovable, 
of  a  foreigner  who  dies  intestate  in  respect  thereto,  and 
leaves  no  person  capable  of  succeeding  according  to 
the  rules  prescribed  in  articles  585  and  686,  accrues  to 
the  nation  or  state  within  whose  jurisdiction  sucli 
property  is  locally  situate,  subject  to  the  payment  of 
debts,  and,  after  that,  to  such  rule  of  distribution  as 
may  be  adopted  by  that  nation  or  state. 

This  Article  is  eaggested  bj  the  case  of  the  Public  Admlnistntor  i. 
Hughes,  1  J?ra4/br«f«  Surrogate  {New  York)  Bep.,  135, 180. 


CHAPTER  XLIV. 

WILL. 

ABTICLB  590.  "  WiU  "  defined. 

591.  Win  of  movables. , 

592.  Testamentary  capacity  as  to  movables. 
598.  Qualification  of  preceding  Articles. 

594.  Testamentary  capacity  as  to  immovables. 

595.  Probate,  when  necessary. 

696.  Construction  or  interpretation  of  wilL 

''WiW  defined. 

590   Th®  term  "will,"  as  used  in  this  Oode,  in- 
cludes all  testamentary  acts. 

Will  of  movables. 

591,  A  will  of  movables  is  valid  everywhere  in  re- 
spect to  form  and  execution,  if  it  be  vs^id  in  respect 
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thereto  by  the  law  of  the  place  where  it  was  executed, 
or  by  the  law  of  the  place  which  was  the  testators 
domicil  either  at  the  time  of  its  execution  or  at  the 
time  of  his  death. 

This  rale  is  new,  though  not  without  sanction.  It  is  founded  upon 
the  unreasonableness  of  requiring  persons  sojourning  abroad  to  have 
their  wilis  drawn  in  conformity  to  the  law  of  their  domicil,  of  which 
the  means  of  informatfon  may  not  be  at  hand  ;  the  hardship  of  affixing 
to  a  change  of  domicil  the  legal  consequence  of  the  revocation  of  a  will 
made  in  the  former  domicil,  and  the  inconvenience  of  requiring  a  new 
execution  upon  a  change  of  domicil. 

It  is  not  the  rule  applied  by  the  American  courts  generally,  but  is  more 
in  harmony  with  the  spirit  of  the  civil  law.  Irwin's  Appeal,  88  Conner- 
tictUlUp.,  128. 

It  seems  to  be  a  sufficient  safeguard  to  the  solemnities  necessary  to  a 
Talid  testament,  that  the  testator  should  respect  and  fulfill  the  require- 
ments of  either  of  the  systems  of  local  law  which  may  reasonably  be 
supposed  by  him  to  be  applicable  to  his  case.  This  rule  is,  however, 
leotricted  to  wills  of  movables. 

Such  a  relaxation  of  the  existing  rule  was  suprgested  as  a  reasonable 
and  proper  one,  by  the  Chancellor  of  New  Tork,  in  the  matter  of  Rol>erts, 
8  Paige  {New  York)  Rep.,  619,  and  is  sustained  by  Schultz  v.  Dambmann, 
3  Bradford's  Surrogate  (New  York)  Bep.,  879. 

In  1856  a  statute  was  passed  in  the  State  of  Connecticut,  enacting  that 
a  will  whether  of  real  or  personal  estate,  executed  according  to  the 
formalities  required  by  the  law  of  the  country  within  which  it  is  exe- 
cuted, shall  bo  valid  to  pass  such  property  wherever  situate.  This  rule 
is  understood  to  have  been  approved  by  experience,  and  has  been  in  force 
there  ever  since.  The  same  has  been  adopted  in  some  other  of  the 
United  States. 

The  general  rule  of  English  and  American  courts,  as  laid  down  in 
Moultrie  V.  Hunt,  28  New  Tork  Bep.,  894,  may  be  stated  as  follows : 

The  validity  of  a  will  of  movables,  in  respect  of  form,  is  determined 
solely  by  the  law  of  the  place  which  was  the  testator's  domicil  at  the  time 
of  his  death. 

Story  states  this  rule  as  settled  ;  and  adds,  that,  if  void  by  that  law, 
the  will  is  void  everywhere,  although  it  fulfills  the  requisites  of  the 
law  of  the  place  where  assets  are  situated.    Story,  Confl.  ofL.,  §  467. 

There  is  much  to  be  said,  however,  against  this  rule  ;  and  perhaps  the 
doctrine,  better  supported  by  the  existing  authorities,  is  that,  a  will 
valid  in  form  is  not  revoked,  nor  is  its  interpretation  altered  by  a  subse- 
quent change  of  domicil  of  the  party,  unless  expressly  stated  to  be  re- 
voked thereby.    Fcelix,  Droit  Intern.  Privi,  nos.  117,  77. 

"  It  can  never  be  imagined  that  by  his  transference  of  his  domicil  to 
England,  the  testator  intended  tacitly  to  reToke  his  will,  more  especially 
since  by  the  continental  law,  with  which  alone  from  his  previous  life  he 
can  be  supposed  to  be  acquainted,  such  transference  would  not  have  that 
f  ffect."  WeMtlake,  Private  Intern.  Law,  p.  826. 
27 
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The  act  of  24  and  25  Vict.,  c.  114,  §§  2,  8.  adopts  the  principle,  thit,  a 
will  executed  by  a  British  subject  according  to  the  law  of  that  put  of 
the  United  Kingdom  where  it  was  made,  is  valid  without  reference  to 
the  domicil  of  the  testator  at  the  time  of  making,  or  of  death  ;  and  that 
the  validity  or  construction  of  a  will  is  not  affected  hj  any  snbseqaent 
change  of  domicil.  Whether  a  marriage  in  a  new  domicil  a  n  affect  it,  may 
be  doubtful.    Matter  of  Beid,  Law  Sep.,  1  Probate  A  Dioyrte,  74. 

Testamentary  capacity  as  to  movables. 

592.  The  law  of  the  place  which  was  the  testators 
domicil  at  the  time  of  his  death,  determines  both  bis 
capacity  to  make  a  will  of  movables,  and  his  dispos- 
able power  over  the  movables. 

Schultz  «.  Dambmann,  8  Bradford*s  Surrogate  {New  York)  Sep.,  379 ; 
Eitp.  McCormick,  2  Id,,  169 :  Story,  CfonJL  of  L„%  465. 

Qualification  of  preceding  Articles. 

593-  The  provisions  of  articles  591  and  592  are  sub- 
ject to  the  right  of  every  nation  to  r^nlate  the  object 
of  testamentary  gifts  of  movables,  as  well  as  immov- 
ables, within  its  territory,  by  positive  laws. 

Story,  Confl.  of  L.,  %  472.  The  creation  of  trusta,  and  other  matters 
relating  to  the  substance  of  the  disposition,  are  to  be  gOYemed  of  ooane 
by  the  local  law. 

Testamentary  capaxMy  as  to  immovables. 

594.  The  law  of  the  place  where  immovable  prop- 
erty is  situated  determines  the  capacity  of  the  testator 
to  make  a  will  of  such  immovables,  the  extent  of  his 
power  to  dispose  of  the  property,  the  form  and  execu- 
tion of  the  wiU,  and  the  solemnities  necessary  to  give 
it  effect. 

^ory,  Confi.  of  X.,  §  472.  This  is  stated  to  be  the  common  l»w  rule, 
and  one  supported  by  great  weight  of  authority  of  foreign  jurists,  although 
they  are  not  entirely  agreed  upon  it. 

According  to  the  case  of  White  «.  Howard,  62  BaH)ou'r^e  (New  York) 
Sep.,  294,  this  rule  includes  the  application  of  puch  local  laws  as  limit 
bequests  and  devises  for  certain  uses  to  a  portion  of  the  testator's  estate. 

Probate,  when  necessary. 

595.  A  will  proved  in  one  nation  or  state,  is  not 
suflBcient  to  pass  immovables  situate  in  another,  unless 
admitted  to  probate  in  the  latter,  according  to  its 
laws. 

Crusoe  v.  Butler,  86  MiseieHppi,  (7  George,)  iJap.,  150,  citing  McCormiek 
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» 
f.  Sulliyant,  10  Wheaton*»  U.  8.  8vpr.  Ct.  Rep,  202 ;  United  States  «. 
Crosby,  7  Craneh  U.  8,  ffupr.  Ct,  Sep,,  115  ;  Kerr  «.  Moon,  9  WheaUm's 
U.  8.  Bupr.  Ct,  Rep,,  565;  Carmichael  v,  Elmendorf,  4  Bitib  {Kentucky) 
Rep.,  484  ;  Cornelison  v.  Browning,  10  B.  Monroe  {Kentucky)  Rep.,  428. 

Bat  letters  are  not  necessarj  in  the  latter  state,  unless  the  ezecation 
of  the  power  conferred  by  the  will  depends  upon  them.  As  to  real  prop- 
erty not  assets,  the  probbte  is  only  authenticated  evidence,  and  not  the 
fonndation  of  the  executor's  title.  Crusoe  «.  Butler,  86  MiuUiippi^  (7 
George,)  Rep.,  160. 

Construction  or  interpretation  of  will. 

596,  The  interpretation  of  a  will,  whether  of  mov- 
ables or  immovables,  depends  upon  the  law  of  the 
place  where  it  was  made,  unless  a  different  intent  ap- 
pears on  the  face  of  the  instrument,  either  from  its 
being  made  in  a  foreign  language,  or  from  other  cir- 
cumstances. 

The  rule,  as  generally  laid  down,  refers  to  the  law  of  the  domicil  of 
the  testator  for  the  interpretation  of  his  will.  Parsons  o.  Lyman,  4 
Bradford* $  Burrogate  {New  York)  Rep.,  268 ;  Anstruther  v.  Chalmer,  2 
Simon's  Rep.,  1 ;  Yates  v.  Thomson.  3  Clark  dk  Finnelly'sRep.,  544 ;  Isham 
«/ Gibbons,  1  Bradford**  BurrogaU  (New  York)  Rep.,  69  ;  Demangeat  in 
notes  to  FeUim,  Droit  Intern.  Prive,  vol.  1, 180,  note  b. 

On  this  point  the  following  rules  may  be  extracted  from  the  principles 
discussed  and  laid  down  by  Story  : 

A  will  of  movables  must  be  interpreted  according  to  the  law  of  the 
testator's  domicil  at  the  time  of  the  actual  making  of  the  will.  Story, 
ConJLofL.,%474,a,f 

The  qnestion  whether  or  not  a  testator  intended  to  deyise  real  estate 
or  immoTables  by  his  will, or  as  to  what  is  included  in  the  words  "real 
estate,"  "  immovables,"  or  the  like,  must  be  determined  by  the  same  law. 
id.  §  479.  a. 

So,  also,  of  the  interpretation  to  be  put  upon  the  words  of  description 
of  a  person  or  a  class  of  i>ersons  mentioned  by  a  testator.    lb.,  %  479,  e. 

But  it  seems  a  more  reasonable  rule,  and  one  in  harmony  with  the 
principles  embodied  in  the  preceding  Articles,  to  make  the  interpreta- 
tion of  the  language  dependent  upon  the  law  of  the  place  where  such 
lan^age  was  used,  rather  than  on  that  of  the  testator's  domicil. 
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TITLE    XXVI. 

OBLIGATIONS. 

Chaftsb      XL  v.  Obligations  in  geneiaL 
XLVL  Contracts. 

XLVII.  Obligations  imposed  by  law. 
XLVIIa.  International  bills  of  exchange. 


CHAPTER    XLV. 

OBLIGATIONS  IN  GENERAL. 

Articlsb  697.  "  Obligation  "  defined. 
628.  Obligation,  how  created. 
699.  When  an  obligation  accrues. 
600.  Certain  contracts  excepted. 

**  Obligation  "  defined. 

597.  The  term  **  obligation,"  as  used  in  this  Code, 
means  a  legal  duty  by  which  a  person  is  bound  to  do 
or  not  to  do  a  certain  thing. 

CivU  Code,  reported  for  New  York,  §  670. 

Obligation^  how  created. 

598.  An  obligation  arises  either  from, 

1.  The  contract  of  the  parties  ;  or, 

2.  The  operation  of  law. 

Cixsil  Code,  reported  for  New  York,  §  671. 

When  an  obligation  accrttes. 

599.  The  time  when  an  obligation  accrues  is  deter- 
mined by  the  law  of  the  place  where  it  arises. 

Gassaway  «.  Hopkins,  1  Head  (Tennessee)  Rep.,  588. 

Certain  contracts  excepted. 

600.  The  provisions  of  this  Title  have  no  application 
to  marriage,  nor  to  contracts  relating  to  immovables,* 
in  so  far  as  they  relate  thereto. 
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'  It  has,  however,  been  held  that  a  contract  made  and  to  be  performed 
Id  S.,  for  the  dlacharge  of  a  debt  secured  bj  a  mortgage  on  an  immova- 
ble in  D.,  is  governed  as  to  its  interpretation,  and  the  appropriation  of 
payments  made  under  it,  by  the  law  of  the  place  of  the  contract.  "  The 
mere  fact  of  the  money  having  been  advanced  on  a  mortgage  in  a  foreign 
country,  does  not  render  it  requisite  that  the  contract  should  be  governed 
by  the  law  of  that  country  in  whieh  the  mortgaged  land  is  situate." 
Campbell  v.  Dent,  2  Moare'i  Privy  OouncU  Eep,,  292,  807,  808 ;  WetUake, 
Private  Intern.  Law,  §  229. 


CHAPTER    XLVL 

CONTRACTS. 

ISbction  L  Law  of  place. 

IL  Place  of  making  oontraet. 
ni.  Formalities. 


SECTION     I. 

LAW  OP  PLACE. 

Abtigub  601.  Contracts  made  and  performed  in  same  nation. 

602.  Contracts  made  and  performed  in  different  nations. 
608.  Law  governing  interpretation  of  contract. 
604,  606.  Illegality  of  contract. 

606.  Mode  of  charging  parties  to  negotiable  instruments. 

Cord/racts  made  and  performed  in  same  nation. 

601.  A  contract  made  and  agreed  expressly  or  tac- 
itly,* to  be  wholly  performed  within  the  jnrisdiction 
of  the  same  nation,  is  governed  by  the  law  of  that  na- 
tion. 

>  S^yry,  Confi,  of  L.,%  380.  This  rule  of  municipal  law  requires  to  be 
mentioned  as  a  rule  of  international  law,  not  only  because  the  contracting 
parties  may  be  foreigners,  but  because  the  effect  of  such  a  contract  even 
when  made  between  members  of  the  nation  is  frequently  drawn  in  ques- 
tion abroad,  in  respect  to  the  rights  of  foreigners.  Benners  v,  Clemens, 
8  Penneyhania  State  Bep.,  24. 
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0(mtra^ts7aads  arid  performed  in  differerUr^ 
602.  Subject  to  articles  604  and  605,  a  contract  made 
within  the  jurisdiction  of  one  nation,  and  agreed  ex- 
pressly or  tacitly  to  be  performed  either  wholly  or 
partly  within  the  jurisdiction  of  another,  is  governed 
as  to  its  validity  *  by  the  law  of  the  place  where  it  is 
made  ;  •  and  as  to  its  interpretation  by  the  law  actually 
or  presumptively  intended  by  the  parties  for  that  pur- 
pose ;  as  provided  in  the  next  article. 

>  The  expression  "  existence  "  of  a  contract  has  been  sometimes  recom 
mended  in  preference  to  the  terms  "validity"  or  **  illegality/'  for  the 
reason  that  an  invalid  or  unlawf al  contract "  is  no  contract  at  all."  (Cop- 
pocks  e.  Brower.  4  Meewn  d  Welleaby's  Bep.,  868.)  "  It  must  be  a  legal 
contract  or  it  is  nothinpr."  Washburn  o.  Franklin,  28  Barixwr  {New  Tcfks 
Rep,,  28.  So  a  fraudulent  transaction  as  between  the  parties  "  in  contem- 
plation of  law  .  .  .  never  had  any  existence  at  all."  Bottomley  o.  Unit^ 
States,  1  Story  XT.  8.  Oire.  Ct.  J?«p.,147.  This  reasoning,  however,  does  not 
appear  to  be  entirely  satisfactory  ;  for  in  ordinary  language  an  agreement 
between  parties  is  a  contract  in  conscience,  though  not  a  contract  in  law. 

*  Many  cases  might  be  cited  as  holding  in  general  terms  that  the  vt- 
lidity  or  existence  of  a  contract  depends  on  the  law  of  the  place  of  per- 
formance. But  no  case  has  been  found  holding,  for  instance,  that  the 
contract  of  two  infants  of  the  age  of  16  years,  made  in  New  York,  to  b« 
wholly  performed  in  a  country  where  at  that  age  they  would  be  consid- 
ered adults,  is  a  valid  contract. 

The  main  exception  to  this  principle  is  found  in  the  cases  on  usair, 
which  lay  down  the  rule  that  the  law  of  the  place  of  performance  w  to 
govern  ;  so  that,  if  payment  is  to  be  made  in  another  country,  the  rate 
prescribed  by  the  law  of  either  country  may  be  stipulated  for,  even 
when  the  law  of  the  place  of  makinp:  the  contract  prescribes  slower  rate 
than  that  allowed  in  the  place  of  payment.  Andrews  «.  Pond,  IZ  Peten' 
( U.  8.  Supreme  Ct.)  Bep.,  65  ;  Pecks  v.  Mayo.  14  Vermont  Rep.,  38  ;  C*ope 
T.  Allen,  58  Barbour  (New  York)  Rep.,  350 ;  2  Kent*$  Gommeniariei,  461 : 
2  Parsons  on  Gontraete,  585,  note  n  ;  Story,  Confl.  of  L.,  %  296  ;  Samgnp 
and  FcBlix,  as  cited  by  Weetlake,  PritaU  Intern.  Law,  §  205. 

When  the  rate  allowed  in  the  place  of  making  the  contract  is  higher 
than  at  the  place  of  performance  this  question  does  not  arise.  Such  & 
contract  at  the  rate  allowed  by  either  law  is,  of  course,  valid.  Depau  r. 
Humphreys,  8  Martin,  Louisiana,  (N.  8.)  1 ;  3  Kenfs  Commentaries,  461, 
note  b  ;  Balme  v.  Wombough,  38  Barbour  (New  York)  Rep.,  853 :  Rich- 
ards  e.  Glove  Bank,  12  Wieeonsin  Rep.,  692 ;  Vliet  «.  Camp,  18  Id.,  198  : 
Fisher  e.  Otis,  8  Chandler  ( Wisaonein)  Rep.,  88. 

The  point  decided  in  the  case  of  the  Commonwealth  of  Kentucky  f. 
Bassford,  6  HiU  (New  York)  Rep.,  488,  was  that  a  contract  made  and  to 
be  performed  beyond  the  State  of  New  York  in  relation  to  a  foreigv 
lottery,  if  lawful  where  made,  will  be  enforced  in  New  York,  though  if 
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inade  in  New  York,  i^  would  he  unlawful.  Thatcher  «.  Morris,  11  JTmo 
York  Bep.,  ^SS. 

The  dictum  of  Lord  MANSFriELD,  in  Robinson  v.  Bland,  3  Burrows  Rep., 
1077,  evidently  has  reference  to  the  cases  provided  for  in  Article  604. 

So  the  validity  of  a  voluntary  assignment  of  movables  in  trust  is  goT- 
«rned  by  the  law  of  the  place  of  its  origin.  Speed  i^.  May,  5  Sdrria 
(Pennsjflvania)  Bep,,  91  ;  Law  v.  Mills,  6  Id.,  185;  but  some  exceptions 
have  been  made,  6  Ameriean  Law  Beg. ,  (N.  8.,)  522.. 

It  is  not  enough  that  the  parties  have  in  view  a  reference  to  the  law 
-of  another  State  in  the  formation  of  their  contract ;  for,  if  that  were 
sufficient  the  statute  of  usury  would  in  every  case  at  the  option  of  the 
parties  become  a  dead  letter.  The  rule  is  that  the  parties  must  have  a 
Tiew  to  the  laws  of  another  State  in  the  execution  of  the  contract,  and 
then  undoubtedly  the  contract  is  to  be  governed  by  such  foreign  law. 
£ent,  J.     Van  Scbaick  v.  Edwards,  2  Johnson's  Cases,  {New  York,)  867. 

This  familiar  and  fundamental  rule  is  stated  by  most  authorities  as  a 
•consequence  of  the  independent  sovereignty  of  States,  but  it  has  been 
well  expounded  in  a  recent  case  with  reference  to  the  principle  which 
is  also  essential  to  it ;  that  men  ought  to  be  safe  from  civil  loss  and 
•criminal  liability  if  they  conform  to  the  laws  of  the  place  where  their 
.acts  are  done.  An  act  to  be  punishable  as  an  offense  muse  be  a  crime 
where  it  is  performed.  A  person  who  is  about  to  enter  into  a  contract 
-ought  to  have  an  opportunity  to  take  legal  advice.  This  privilege  he 
would  be  in  a  great  measure  deprived  of  unless  he  can  apply  to  members 
•of  the  legal  profession  in  the  place  where  the  contract  is  to  be  made,  and 
they  would  naturally  instruct  him  in  that  law  with  which  they  are  famil- 
iar.   Koflter  «.  Merritt,  82  Connecticut  Bep.,  246. 

Law  governing  interpretation  of  contract. 

603.  The  law  intended  by  the  parties  to  govern  the 
interpretation  of  any '  stipulation  of  their  contract  is 
deemed  to  be : 

1.  The  law  of  any  nation  named  by  them  for  that 
purpose,  as  a  part  of  their  contract ;  or," 

2.  If  no  such  law  is  so  named,  the  law  of  the  place 
where  such  stipulation  is  agreed  to  be  wholly*  per- 
formed ;  or,* 

3.  If  no  sueh  law  or  place  of  performance  is  speci- 
fied, the  law  of  the  place  of  making  their  contract ;  * 
but  in  this  case  a  contrary  intention  may  be  shown.' 

'  Where  there  are  several  stipulations  to  be  performed  in  several  places, 
-(he  law  of  the  place  of  performance  of  one  does  not  govern  as  to  another. 
Pomeroy  v.  Ainsworth,  22  Barbour  (New  York)  Bep.,  128. 

It  seems  that  English  subjects  on  their  marriage  may  stipulate  that 
their  marriage  rights  shall  be  regulated  by  the  law  of  a  foreign  country ; 
4Uid  the  courts  of  England  will  enforce  such  a  contract.  Este  v.  Smitli, 
^  Law  Joum.  Chanc.,  705. 
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"  It  has  been  held  in  Loaisiana  that  a  matrimonial  contract  which  would 
adopt  a  law  foreign  to  the  domicil  muHt  set  oat  ita  provisions,  and  not 
merely  refer  to  the  law  eo  nomine.  Bourcier  v,  Lanusse,  3  Martin  {Louit' 
ianti)  Rep.,  581.  But  a  contrary  opinion  has  been  expressed  in  Este  f. 
Smith,  18  Beamn'$  Rep.,  122."  (Wettlake  Private  Intern.  Law,  §  371; 
citing  also,  Byani  v.  Byam,  19  Beavan*s  Rep.,  58.) 

lu  Millar  t>.  Heinrick,  4  Campbell  Rep.,  165,  a  Russian  contract  for  sea- 
man's wages  payable  monthly  "subject  to  the  deductions  provided  for 
by  the  regulations  of  the  Russian  marine  "  was  held  to  be  ^foverned  in 
thai  respect  by  the  law  so  mentioned. 

"  Cook  V.  Moffat,  5  Howard  U.  8.  8upr.  Ot.  Rep.,  312 ;  Van  Schaick  f. 
Edwards,  2  Jo?inson*s  Cases,  {New  York,)  367.    Kent,  J. 

"  Cases  may  be  readily  conceived  where  it  might  be  difficult  to  deter- 
mine whether  the  parties  had  reference  to  the  laws  of  the  place  where 
the  contract  was  made  or  some  other  place.  ...  In  such  cases  it  is 
desirable  that  the  parties  should  be  at  liberty  to  determine  by  exprttss 
stipulations  made  in  good  faith  by  which  law  the  rate  of  interest  shall  be 
governed."    Townsend  tJ.  Riley,  46  Neto  Hampshire  Rep.,  312. 

'*  The  law  of  the  place,"  [*.  e.  of  making,]  **  can  never  be  the  rule  where 
the  transaction  is  entered  into  with  an  express  view  to  the  law  of  another 
country  as  the  rule  by  which  it  is  to  be  governed.  Hubert  Praeleetiones, 
1,  3,  p.  34,  are  clear  and  distinct.     Vo^  speaks  to  the  same  effect." 

"  That  it  was  competent  for  the  parties,  being  citizens  of  Illinois,  to- 
provide  by  their  express  agreement  that  it  should  be  .  .  .  construed  by 
the  laws  of  the  State  is  too  well  established  by  authority  to  admit  of 
doubt."  (2  Burrow* s  Rep.,  1077.)  Strawbridge  c.  Robinson,  5  OUman 
{Illinois)  Rep.,  470.    Parsons  on  Notes  d  BiUs.  I.,  p.  57. 

It  is  the  frequent  practice  in  America  to  mention  the  law  by  which  alt 
questions  of  interpretation  of  a  contract  shall  be  determined. 

» See,  Westlake,  Private  Intern.  Law,  nos.  212,  216. 

A  policy  of  marine  insurance  made  in  England,  although  qu  a  foreign 
voyage,  i.  e.,  from  England  abroad,  is  to  be  interpreted  as  to  all  matters 
contemplated  in  it,  as  an  English  contract.  Dent  i^.  Smith,  Late  Rep.,  4 
Queen's  Bench,  414 ;  and  see  Peninsular  &  Oriental  Co.  v.  Shaw,  3  Moori*s 
Privy  Council  Rep.,  {N  8.,)  272 ;  Hale  v.  N.  J.  Steam  Navigation  Co.,  IS 
Connecticut  Rep.,  546-7. 

See  Story,  Confl.  ofL.,%  280,  to  the  contrary. 

*  Story,  §  280  ;  Penobscot.  &c.,  R.  v.  Bartlett,  78  Massachusetts  (12  Gray) 
Rep.,  248 ;  Cox  v.  United  States,  6  Peters*  XT.  8.  Supreme  Ct.  Rep.,  Vti  ; 
Bank  of  United  States  v.  Daniel.  12  Id.,  82 ;  Bell  v.  Bruen,  1  Howard  V.  S. 
Supr.  Ct.  Rep. ,  169 ;  Kanaga  v.  Taylor.  7  Ohio  State  Rep.,  (N.  S.)  142  :  Prror 
V.  Wright,  14  Arkansas  Rep.,  189 ;  Gaylord  v.  Johnson,  5  McLean  U.  S. 
Circ.  Ct.  Rep.,  448;  (as  to  grace,)  Bowen  v.  Newell,  13  N.  T.  Rep.,  290; 
(as  to  usury,)  McAllister  v.  Smith,  17  Illinois  Rep.,  328  ;  (as  to  interest.) 
Hawley  v.  Sloo,  12  Louisiana  Ann.  Rep.,  815  ;  fas  to  amount  of  interest.) 
Vincent  v.  Piatt,  21  Georgia  Rep.,  135 ;  2  Parsons  on  Notes  <&  Bills,  830  ; 
Mason  v.  Dousay,  35  lUinois  Rep.,  424. 

*  The  rule  of  comity  adopts  the  law  of  the  country  where  the  eootract 
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is  made,  in  detenniniDg  its  nature,  constraction  and  validity,  unless  such 
ooDBtruction  ib  contra  bono$  mores,  or  against  some  positive  law  of  the 
place  where  the  contract  is  sought  to  be  enforced. 

Lloyd  t.  Ginbert,  Laio  Bep.,  1  Queen's  Bench,  115.  Forsyth's  Cases  db 
Opinions  in  Constitutional  Law,  p.  239. 

It  can  have  no  validity  except  conformable  to  the  law  where  made. 
The  Baltimore  &  Ohio  R.  R.  Co.  v.  Glenn,  28  Maryland  Rep.,  287. 

No  right  can  be  derived  under  any  contract,  made  in  opposition  to  the 
law  where  it  is  made.  Hall  v.  Mullin,  5  Harris  db  Johnson  {Maryland^ 
Sep.,  198. 

Bat  where  a  question  arises  under  the  common  law  or  law  merchant, 
the  courts  of  one  State  will  not  be  concluded  as  to  what  the  common  law 
rale  in  such  case  is,  by  what  the  courts  of  the  State  where  the  contract 
was  made  have  decided  in  relation  thereto.  Otherwise  if  the  decision 
was  upon  a  question  arising  under  some  custom  or  usage  of  the  place 
where  the  contract  was  made. 

Franklin  v.  Twogood,  25  Iowa  Bep.,  620. 

*  Perhaps  other  modes  of  indicating  the  intent  should  be  allowed  to  pro- 
vide for  cases  like  the  following  :  (1)  A  contract  made  between  foreigners 
in  their  foreign  language ;  Fcelix,  Droit  Intern.  PrivS,  vol.  1, 168,  d;  (2.)  A 
contract,  subsidiary  or  incidental  to  a  foreign  right  or  obligation ;  as,  a  con- 
tract made  by  a  manufacturer  in  one  country,  to  supply  goods  in  another 
to  enable  the  other  party  to  fulfill  a  contract  to  be  performed  in  a  third 
country  ;  or  a  contract  in  one  country  to  give  a  release  in  another  from  a 
foreign  obligation,  which  would  meai^  a  release  good  by  the  foreign  law  ; 
or,  a  contract  in  ^.  to  make  another  contract  in  B.  for  doing  an  act^in  C. ; 
(3.)  A  contract  where  the  subject  relates  locally  to  a  foreign  country.  Rob- 
inson V.  Bland,  2  Burrows  Sep.,  1078,  1079. 

Illegality  of  contract 

604.  A  contract,  wherever  made  or  to  be  performed, 
which  is  forbidden  by  an  express '  provision  of  the  law 
of  any  nation  within  whose  jurisdiction  it  is  agreed  to 
be  wholly  or  in  part  performed,'  is  unlawful  every- 
where,* so  far  as  relates  to  the  prohibited  performance. 

*  "  What  is  injurious  to  the  rights  of  the  citizens  where  the  property 
is  situated  should  be  the  subject  of  positive  legislation,  and  not  left  to  the 
discretion  of  the  courts :  {Story,  Confl,  of  L.,  §  390  ;)  and  so  are  the  au- 
thorities generally  in  the  United  States,  although  the  rule  is  somewhat 
more  broadly  expressed.  Zipsey  «.  Thompson,  1  Gray  (Massaehusetts) 
Bep.,  243  ;  Vemam  v.  Camp,  1  Oreen  {Kew  Jersey)  Bep.,  326  ;  2  Mason,  IT. 
8.  Giro.  Ct.  Bep.,  157 ;  6  Chreerdeaf,  246 ;  Oliver «.  Townes,  2  Mwi^tin 
(Lousiana)  Bep.,  97 ;  Onillander  v.  Howell,  36  Ifew  York,  667. 

An  express  provision  of  law  that  a  voluntary  assignment  in  trust  made 
abroad,  of  a  debt,  due  by  a  resident,  shall  not  be  effectual  in  the  debtor's 
residence  unless  recorded  there,  as  against  a  bona  fide  subsequent  pur- 
chaser, will  render  the  assignment  invalid  to  that  extent.  Philson  «. 
Barnes,  50  Pennsylvania  State  Bep.,  230. 


416  OUTLINES  OF  AW 

«  Btory,  C(mfl,  of  L,,  §  244,  82 ;  Vamnm«.  Camp,  1  Cheen  (NmBJerfefi 
Sep.,  326. 

*  1  FosliSD  DroU  IrUem,  Privi,  p.  286.  {Citing  PotMer  ds»  Auuranoet, 
No.  58,  and  note  (a.)  by  Demangeat.)  Other  authoritieB  make  the  odd- 
tract  anlawf  al  only  in  the  courts  of  the  nation  whose  law  is  yiolated. 

The  same. 

605.  A  contract,  wherever  made  or  to  be  performed, 
which  is  made  with  the  intent  to  violate  an  express 
provision  of  this  Code,  or  of  the  law  of  any  nation  a 
party  to  this  Code,  is  unlawful  everywhere. 

WeMike  on  Prioate  Intomational  Late,  §§  196, 200 ;  Banohor  «.  ManMl, 
47  Maine  (8  Hubbard)  Rep.,  58. 

Mode  of  charging  parties  to  negotiable  instrumeni. 

606.  Except  as  otherwise  provided  in  Chapter 
XLYIIa,  the  holder  of  a  negotiable  instrument,  at  its 
maturity,  may  charge  any  other  party  thereto  by  per- 
forming the  act  required  by  the  law  either  of  the  place 
where  it  is  payable,  or  of  the  place  where  the  party, 
sought  to  be  so  charged,  contracted  ;  and  every  party 
other  than  such  holder  may  charge  any  of  his  prede- 
cessors by  acting  according  to  the  law  of  the  place 
where  his  own  contract  was  made,  or  where  the  instru- 
ment is  made  payable. 

The  rale  stated  in  the  text  was  applied  in  Hirschfeld  «.  Smith,  85  Law 
Journ.  {K  8.)  0.  P.,  177  ;  Law  Rep.,  1  0,  P„  840,  in  the  case  of  an  in- 
dorser,  as  well  on  the  previons  aathority,  as  on  the  groand  that  notice  re- 
quired by  the  law  of  the  place  of  payment  mast  be  deemed  reasonable. 
"  The  inconvenience  woald  be  great  if  the  holder  was  bound  to  know  the 
place  of  each  indorsement  and  the  law  of  that  place  relating  to  notice  of 
dishonor,  and  to  give  notice  accordingly."  Parsons  (2  Notes  <t  BiUs,  341, 
note)  confirms  this  view,  and  further  says  :  that,  as  the  indorser  must 
have  intended  that  the  protest  should  be  made  by  a  notary  of  the  place 
of  dishonor,  it  must  have  been  also  understood  that  the  notary  should  act 
according  to  his  own  law.  Besides  this,  a  notary,  though  knowing  the 
place  where  an  indorsement  was  made,  might  not  be  able  to  ascertain  the 
requirements  of  the  law  of  that  place. 

The  weight  of  American  authority,  however,  is  in  favor  of  the  place  of 
perfecting  the  indorsement. 

In  New  York,  in  Aymar  «.  Sheldon,  12  WendeU  (New  York)  Bep.,  489,  an 
indorser  there  of  a  West  India  bill,  drawn  on  France,  was  held  liable  on 
its  non-acceptance,  although  the  French  law  would  not  make  him  liable 
until  non-payment.  So,  as  to  the  necessity  of  giving  notice  of  pro- 
test, see  Artisans'  Bank  v.  Park  Bank,  41  Bafiaur(NetD  York)  Rep.,  599  ;  or 
of  exhausting  the  remedies  against  the  maker,  Lee  v.  Sellick,  ^New  York 
Rep.,  615  ;  see  also  Short  v.  Trabue,  4  Metcalfe  (Kentucky)  R^p.,  299  ;  Hq»» 
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9.  Park  Bank,  20  Indiana  Rep.,  94;  Bajmond  v.  Holmes,  11  Texoi  Sep., 
54. 

By  the  present  rule,  where  a  bill  is  drawn  in  one  state  and  indorsed  iu 
another,  and  accepted  and  dishonored  in  a  third,  the  rights  of  the  holder 
can  only  be  secured  by  a  compliance  with  the  laws  of  the  three,  and  so  as 
to  every  other  foreign  and  independent  state.  Thorp  «.  Craig,  10  Iowa 
(3  WMraw)  Sep,,  4Q1. 

8ee  farther  on  this  head  articles  020,  a,  and  following. 


SECTION    11. 
PLACE  OP  MAKING  CONTRACT. 

Abtioub  607.  "  Place  of  making  contract "  defined. 

608.  Contract  made  by  several  parties  in  different  places. 

609.  Special  agreement  as  to  place  of  consummating  contract. 

610.  Presumed  place  of  making  contract. 

611.  Implied  contracts. 

612.  Presumption  as  to  place  of  indorsement  of  negotiable  paper 
618.  Estoppel. 

"  Place  of  making  contract "  defined. 

607.  The  ** place  of  making"  an  express  contract, 
within  the  meaning  of  this  Code,  is  the  place  where 
the  intention  of  the  party,  to  whom  the  offer  to  con- 
tract is  made,  is  first  completely '  manifested,  as  fol- 
lows . 

1.  If  manifested  by  sending  a  written  or  oral  state- 
ment of  such  acceptance  to  the  party  making  the  offer, 
at  the  place  from  which  the  statement  is  sent ; ' 

2.  If  manifested  without  a  statement  of  acceptance, 
either  by  performing  the  essential  terms  of  the  offer,  or 
by  receiving  the  consideration  offered,  at  the  place 
where  such  performance  or  receipt  occurs ;  * 

3.  If  manifested  through  an  agent  authorized  by  the 
party  to  whom  or  in  whose  favor  the  offer  is  made  to 
bind  him  by  declaring  the  intentiod  of  such  agent  *  to 
accept  it,  at  the  place  where  the  agent  makes  such 
declaration.^ 

•  "Where  a  preliminary  chaffering  in  North  Carolina  was  foUo'wed  by 
delivery  of  the  money  lent,  and  receipt  of  the  note  therefor,  both  occur- 
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ring  in  Georgia,  the  contract  of  loan  and  note  were  held  to  be  made  iir 
Georgia.  Davis  «.  Colman,  11  Iredell  {North  CaroHrui)  Bep,,  303.  Cam 
and  Opinions  in  OoTUtittUional  Law,  by  Forsyth,  p.  244. 

The  place  of  delivering  an  indorsement  written  elsewhere  is  the  place 
of  making  it.  Young  v.  Harris,  14  B:  Monroe  {Kenttieky)  Rep.,  559  ;  Pine 
9.  Smith,  11  Gray  (MassachusetU)  Sep.,  88. 

'  In  Parken  v.  Royal  Exchange  Ass.  Co.,  8  Session  Cases,  3nd  SerieSfZl^, 
a  life  insurance  policy  was  applied  for  by  a  domiciled  Scotchman  on  the^ 
life  of  another  Scotchman.  The  application  was  made  by  him  in  Scot- 
land to  the  defendant's  agent  there.  The  defendant  sent  the  desired 
policy  from  its  head  office  in  London  completely  executed  to  its  Scotch 
agent  for  delivery  in  Scotland  to  the  applicant,  which  was  done,  the  agent 
not  doing  or  being  authorized  to  do  anything  else  to  bind  the  oompanjr 
The  court  held  that  the  acceptance  of  the  offer  to  contract  was  made  in 
England  ;  that  the  delivery  of  the  policy  in  Scotland  was  not  a  new  offer 
made  there,  but  the  completion  of  the  notification  of  an  acceptance  made 
in  England ;  and  that  the  implied  authority  of  its  agent  in  Scotland  to 
withhold  delivery  there,  if  anything  material  had  come  to  his  knowledge, 
(p.  871,)  did  not  change  the  place  of  making  the  contract  from  England 
to  Scotland.  A  similar  state  of  facts  arose  in  Wright  v.  Insurance  Com- 
panies, 6  Am,  Law  Register,  489,  and  was  decided  in  the  same  way. 

*  If  goods  are  sent  by  the  seller  in  one  state  to  the  purchsser  in  an- 
other, in  pursuance  of  an  order,  the  purchrser's  contract  to  pay  is  deemed 
made  where  accepted  by  dispatching  the  goods.  Woodbridge  v.  Allen, 
53  Massachusetts  Rep.,  470 ;  Kline  «.  Baker,  99  Id.,  255. 

So,  goods  sent  by  a  principal  from  a  place  where  his  agent  to  procure 
orders  only  has  sent  him  such  an  order,  is  made  at  the  place  whence  the 
merchandise,  not  the  order  was  sent.  Woolsey  v.  Bailey,  7  Foster  {New 
Hampshire)  Rep.,  217  ;  Smiths.  Smith,  7  Id.,  244. 

^  The  distinction  between  a  messenger  and  an  agent  in  the  strict  sense,. 
is  that  while  each  of  them  communicates  a  declaration  of  intention  mean- 
ing to  bind  not  himself  but  his  principal,  yet  it  is  only  the  agent  who 
declares  what  his  own  will  is.  The  messenger  declares  what  his  sender's 
will  is.     WindscJieid  Pandekten,  I.,  §  78. 

»  Westlake,  Private  Intern.  Law,  §§  212,  221 ;  1  Foslix,  Droit  Iniem. 
Pnvi,  §  105,  p.  244. 

Thus  a  life  insurance  policy  was  applied  for  in  Illinois  to  the  agent  there 
of  a  New  York  company,  sealed  by  the  company  in  New  York,  bat  condi- 
tioned not  to  be  binding  until  countersigned  by  the  Illinois  agent  and  the 
premium  paid  to  him.  The  place  of  making  the  contract  was  held  to  be 
Illinois  and  not  New  York.  Pomeroy  «.  Manhattan  Life  Insurance  Co., 
40  Illinois  Rep.,  898  ;  Heebner  v.  Eagle  Ins.  Co.,  10  Gfray  {Massachusetts) 
Rep.,  131 ;  Daniels  v.  Hudaon  River  Ins.  Co..  12  Cushing  {Massachusetts\ 
Rep.,  422,  428.  The  contrary  was  held  in  Huth  v.  New  York  Mutual  Ins. 
Co.,  8  Bosworth  {New  York)  Rep.,  551. 

Co7i  tract  made  by  several  parties  in  differerd places. 

608.  Where  the  same  oflfer  to  contract  is  accepted 

by  several  persons  in  different  places,  the  contract  of 
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each  is  perfected  where  the  last  acceptance  is  com- 
pletely manifested,  as  provided  in  article  607. 

SpeciaZ  agreement  as  to  place  of  consttmmating  con- 
tract 

609.  The  parties  to  a  contract  may  expressly  agree 
that  their  contract  shall  be  deemed  to  be  perfected  at 
any  place  where  a  specified  act  or  event  occurs,  al- 
though by  the  provisions  of  the  last  article,  it  would 
not  have  had  that  effect. 

Thus,  if  it  iB  agreed  that  an  insarance  contract  shall  commence  as  soon 
as  an  order  therefor  is  accepted  bj  the  company's  agent,  the  contract  is 
made  at  the  place  where  the  agent  accepts,  although  the  principal's 
stamped  policy  is  executed  elsewhere.  St.  Patrick  Assurance  Co.  «.  Breb- 
uer,  8  Session  Cases,  1st  Series,  51. 

Presumed  place  of  making  contract 

610.  Where  the  place  of  making  a  contract  is  not 
shown,  it  is  presumed  to  be  within  the  exclusive  juris- 
diction of  the  nation  in  whose  tribunal  it  is  sought  to 
be  enforced. 

Thatchers.  Morris,  11  New  TorkBep,,  489.  440. 

Implied  contracts, 

611.  The  place  of  making  an  implied  contract  is, 
that,  where  the  act  is  done  which  gives  rise  to  the  im- 
plication. 

An  implied  contract  to  repay  a  loan  arises  where  the  loan  is  made. 
Snydam  «.  Barber,  6  Duer  {New  York)  Rep.,  84. 

So  whether  any,  and  what  implied  promise  arises  from  services  ren- 
dered.   Brackett  e.  Norton,  4  Connecticut  Rep,,  520. 

Presumption  as  to  place  of  indorsement  of  negoti- 
able paper. 

612.  An  indorsement  of  a  negotiable  instrument, 
which  does  not  specify  a  place  where  the  indorsement 
was  made,  is  conclusively  presumed  in  favor  of  a 
holder,  without  notice  of  the  place  where  it  was  in- 
dorsed, to  have  been  made  where  the  instrument  pur- 
ports to  have  been  made. 

The  indorser  is  the  drawer  of  a  new  biU,  and  contracts  where  he  in- 
dorses, not  where  the  drawer  or  maker  contracted.  Story,  Confl,  of  L., 
%%  307, 814;  Parsons  on  Notes  <t  BiUs,  1.,  p.  651;  contra,  Pardessus  Droit 
Commereiak,  p.  17.  tit.  7,  ch.  2,  art.  1500. 
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• 

Estoppel. 

613.  Where  a  party  to  a  contraot  induces  a  person  to 
act  on  the  belief  that  it  was  made  at  a  particular  place, 
it  is  deemed  as  between. them  to  have  been  made  at 
that  place,  if  such  person  would  be  prejudiced  by  ap- 
plying the  provisions  of  this  Sectioil,  to  such  contract. 

Tbas  a  bill  dated  in  PeDnsylyania  and  drawn  on  London  was  trans- 
mitted  before  negotiation  to  tbe  drawer's  agent  in  England  wbere  it  was 
negotiated,  witboat  notice  tbat  it  bad  its  inception  in  England.  It  wan 
hM^  tbat  the  drawer  bad  expressly  apfreed  tbat  it  should  be  negotiated 
as  a  bill  drawn  in  Pennsylvania,  and  not  as  a  bill  drawn  In  England. 
Lenning  «  Ralston,  28  Penmyhania  Rep,,  187;  1  Partons  en  NaUt  ^ 
Bills,  57.  To  tbe  contrary,  see  Steadman  «  Dubamel,  1  Oommcn  Bench 
Bep.,  888 ;  1  Pareons,  9upra,  57,e(nUra. 


SECTION     III. 

FORMALITIES. 

Article  614.  Wbat  law  determines  tbe  existence  of  oontraet. 
615.  Several  parties. 

WTiat  law  determines  the  existence  of  contract 
614.  The  formalities  requisite  for  the  making  of  a 

contract  are  those,  and  those  only,  which  are  prescribed 

by  the  law  of  the  place  where  it  is  made. 

Stcry  Canfl.  of  X.,  §§  260-262. 

Westlake,  PrivaU  Intern.  X.,  §§  171,  178.  He  adds  as  a  doubtful  prop- 
osition tbat  tbe  law  existing  at  tbe  place  of  tbe  contract  by  wbicb  a  certain 
description  of  evidence  is  made  necessary  to  support  an  action,  is  equiva- 
lent tu  one  requiring  certain  solemnities  as  preliminary  to  tbe  contract. 

If  a  contract  is  void  by  tbe  law  of  tbe  place  wbere  made,  unless  written 
on  stamped  paper,  it  is  so  everywhere.  Sattertbwaite  v.  I>ougbty,  Buii>€e'$ 
(North  Carolina)  Law  Bep.,  814. 

So  a  conveyance  in  trust  of  movables  is  governed  as  to  its  form  by  tbe 
law  of  tbe  place  making  it.     Wilson  v.  Carson,  12  Maryland  Bep.,  54 

So  a  mortgage  of  movables  valid  as  to  its  form  wbere  executed  is 
valid  everywhere*  even  after  a  removal  of  tbe  property.  Ferguson  ». 
Clifford,  87  yew  Hampehire  Bep.,  56 ;  Jones  «.  Taylor.  80  Vermont  Sep.,  42. 

In  some  reported  cases,  tbe  law  of  tbe  place  of  performance  is  held  to 
govern  as  to  form.  Tbus,  by  tbe  common  law  ibe  place  of  performance 
of  a  contract  to  pay  money,  no  place  being  named,  is  any  place  within 
tbe  country.    Sucb  a  contract,  made  in  New  Jersey,  by  a  resident  of  tbat 
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State,  with  a  resident  of  another  state,  no  place  of  performance  being  ex- 
preased,  is  to  be  performed  in  New  Jersey ;  and  its  law  was  held  to 
goyem  as  to  form.    Allshoase  e.  Ramsay,  6    Jfhartan,  (Pennsylvania,) 

Several  parties. 

615.  H  there  are  several  parties  to  the  contract,  the 
formalities  demanded  by  the  law  of  the  place  where 
each  one  engages  are  necessary  and  sufficient  in  respect 
to  the  obligation  imposed  thereby  upon  himself. 

This  rale  is  laid  down  with  some  qualification  by  Wettlake,  adding  that 
when  a  contract  to  whicli  there  are  several  parties  is  manifested  by  a 
single  instrument,  the  necessary  form  of  that  instrument,  is  determined 
once  for  all  by  the  law  of  that  place  where  it  begins  to  have  an  operation. 
The  illustrations  to  which  he  refers  are  all  cases  of  negotiable  paper  ; 
in  which  cases,  although  it  is  trae,  that  for  the  purposes  of  transfer  it  may 
be  proper  to  determine  the  efiect  of  an  indorsement,  as  fulfilling  the  con. 
dition  of  the  promise  to  pay  to  order,  by  the  law  of  the  place  inhere  the 
promise  to  pay  was  to  be  performed,  (Everett «.  Van  Doyes,  19  JN^ew  York 
Bep.f  486,)  the  effect  of  an  indorsement  as  creating  an  obligation  on  the 
part  of  the  indorser,  may  properly  be  governed  by  the  law  of  the  place 
where  it  is  made 

In  Lebele.  Tucker,  {Law Rep,,  8  Queen*$  Bench,  77,)  it  was  held  that 
the  contract  of  the  acceptor  of  a  negotiable  bill  which  was  drawn  payable 
and  accepted  in  the  same  country  is  to  pay  to  any  order  if  valid  by  the 
law  of  that  country  although  the  indornement  may  not  have  been  valid 
by  the  law  of  the  country  where  it  was  made.  It  was  ?ield,  however,  in 
Bradlaugh  o.  De  Rin,  (Law  Rep,,  8  Common  Pleas,  588,)  that  as  against 
the  acceptor  the  validity  and  effect  of  an  indorsement  most  depend  upon 
the  law  of  the  place  where  the  indorsement  was  made. 


CHAPTER  XLVIL 

OBLIGATIONS  IMPOSED  BY  LAW. 

Articlb  616.  Prohibited  acts. 

617.  Perfonnance  or  omission  of  acts  beyond  Jurisdiction  of  na- 

tion. 

618.  Perfonnance  or  omission  of  acts  authorised  by  law. 

619.  Ownership  and  possession  of  property. 

6S0.  Law  governing   damages  caused  by  act  or  omission  be- 
yond the  jurisdiction  of  nation. 

Prohibited  acts, 

616.  The  obligation  arising  out  of  an  act  prohibited 
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by  the  law  of  the  place  where  done,  is  determined  by 
such  law,  except  as  otherwise  provided  in  this  Chap- 
ter. 

Andrews  v.  Pond,  18  Peters  U.  8.  Supr.  Ct.  Rep.,  65.  That  the  law  of  the 
place  where  the  wrong  is  committed  determines  so  far  as  regards  the  sub- 
stance of  the  matter  on  which  an  action  of  damage  is  brought,  is  the  rule 
in  America  and  Scotland,  but  by  the  latest  English  decisions,  (The  Haller, 
18  Law  J(mm.  {N.  8:)  P.  C,  879.)  the  injury  must  be  actionable  by  the 
/ex  fori.    GhUhrie's  Samgny,  p.  205,  note. 

Performance  or  omission  of  acts  beyond  jurisdic 
jtion  of  nation. 

617.  Except  as  provided  in  the  next  article,  an  obli- 
gation may  be  created  in  favor  of  one  member  of  a 
nation  against  another,  by  reason  of  an  act  done  or 
omitted  beyond  its  jurisdiction,  although  no  compensa- 
tion therefor  could  be  recovered  by  the  law  of  the  place. 

Scott  «.  Seymour,  1  HurUUme  dt  CoUman's  Sep.,  234, 235. 

Performance  or  omission  of  acts  authorized  by  law, 

618.  No  action  can  be  brought  for  the  performance 
or  omission  of  an  act,  if  such  performance  or  omission 
was,  at  the  time  of  its  occurrence,*  authorized  by  an 
express  provision  of  the  law  of  the  place. 

<  Dobree  o.  Napier,  2  Bingham^B  New  Cases,  781.  The  present  rule  ex- 
tends this  provision  to  an  authorization  at  any  time  before  the  action  is 
.commenced. 

Ownership  and  possession  of  property. 

619.  The  obligations  arising  from  the  ownership  or 
the  possession  of  property  are  determined  by  the  law 
of  the  place  where  the  property  is  for  the  time  being 
situated. 

Law  governing  damages  caused  by  act  or  omission 
beyond  the  jurisdiction  of  nation. 

620.  Where  an  act  or  omission  occurs  within  the 
jurisdiction  of  one  nation,  which  causes  damage  solely 
within  the  jurisdiction  of  another,  the  obligation  to 
make  compensation  therefor  is  determined  by  the  law 
of  the  latter. 

Thus  the  obligations  arising  out  of  an  injury  to  an  immovable  whereTer 
jcommitted,  (Thayer  c.  Brooks,  17  Ohio  Rep.,  489  ;)  are  governed  by  the 
law  of  the  place  where  the  property  is  situated. 


INTERNATIONAL  CODE. 


422a 


CHAPTER  XLVHa. 


INTERNATIONAL  BILLS  OF  EXCHANQB. 


Abtiolb  020a.     Definition  of  bills  of  exchange. 
630b.     Who  is  indorser. 
620c.     Indorsement,  general  or  special. 
620d.     General  indorsement,  how  made  spedaL 
620e.     What  indorser  warrants. 
620f.     How  indorsement  qualified. 
620g.     Rights  of  indorsee. 

620h.     Want  of  consideration,  when  it  does  not  exonerate. 
6201.      Who  is  indorsee  in  due  coarse. 
620j.      Title  of  indorsee  in  due  course.. 
620k.     Apparent  maturity. 
6201.      The  same. 

620m.    Presentment  for  acceptance,  when. 
620n.     Neglect  to  present  for  acceptance  excoses  drawer  and 

endorsers,  when. 
620o.     Days  of  grace  not  allowed. 
620p.     Bill,  where  payable. 
620q.     Bill  accepted  payable  at  particular  place^  to  be  there 

presented  for  payment. 
620r.     Bill  in  difierent  parts. 

Agreement  to  draw  requires  drawing  in  three  parts. 
Presentment,   acceptance,  or  payment  of    one,  good. 

for  alL 
620ii.    Presentment  for  acceptance  or  payment,  how  made. 
620v.     Presentment  to  one  drawee  sufficient  for  all. 
620 w.    Bill  which  specifies  drawee  in  case  of  need,  must  be 

presented  to  him. 
^{20x.     Bill  not  drawing  interest  and  not  presented  in  certain 

time,  parties  exonerated. 
620y.     Bill  bearing  interest,  delay  does  not  exonerate. 
620x.     Presentment  for  acceptance  excused,  when. 
620al.  Delay  in  presenting  excused,  when. 
620bl.  Presentment  and  notice  excused,  when. 
620cl.    Presentment  excused,  when. 
<l20dl.  Delay  in  presentment  excused,  when. 
27a 
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620el.    Waiver  of  presentment  and  of  notice,  effect  of. 
620f1.    Acceptance  to  be  in  writing. 
620gl.   Tf  written  acceptance  refused,  bill  diphonored. 
620hl.  What  may  be  treated  as  8u£Bcient  acceptance. 
620il.    Acceptance  on  separate  instrament,  how  far  binding 
620J1.    Unconditional  promise  to  accept,  Rufficient  when. 
620k  1 .  When  acceptor  may  cancel  acceptance. 

62011.  What  acceptance  admits. 

620ml.  What  may  be  demanded  as  condition  of  payment 

620nl.  When  is  bill  dishonored. 

620ol.    Notice  of  dishonor,  by  whom  given. 

620pl.  Notice  of  dishonor,  form  of  it. 

620ql.   Protest,  by  whom  made. 

620rl.   Protest,  where  made. 

620h1.    Protest,  when  made. 

620tl.    Want  of  protest,  when  excused. 

620ul.    If  bill  waives  protest,  what  to  be  done. 

620vl.   Notice  of  dishonor,  how  given. 

820 wl.  Notice,  how  g^von  in  case  of  death. 

620x1.  The  same. 

620yl.   Notice  of  dishonor,  when  g^ven. 

620zl.    If  sent  by  poi^t,  when  deposited  In  post-offiee. 

620a2.   Notice  by  agent,  when  g^ven. 

620b2.   Party  receiving  notice,  when  to  give  notice  to  prior 

parties. 
620c2.    Notice  of  dishonor  by  one  party  good  for  others. 
620d2.    When  notice  of  dishonor  is  excused. 
620e2.    When  dishonored  bill  may  be  paid  for  honor. 
02Of2.    Holder  bound  to  accept  payment,  not  acceptance  for 

honor. 
620g2.   Payer  for  honor,  what  to  declare. 
620h2.  What  acceptor  or  payer  for  honor  must  do. 

62012.  Bill  accepted  for  honor  mast  be  preeented  for  pay- 

ment. 
62QJ2.    Acceptance  for  honor,  does  not  dispense  with  notice 

of  dishonor. 
620k2.  Bill  not  accepted,  most  be  presented  for  paymeni 
62012.    Damages  allowed. 
620m3.  Damages,  how  estimated. 

Definition  of  hills  of  exchange. 
620a.  A  bill  of  exchange,  within  the  meaning  of 
this  chapter,  is  an  instrument  in  writing,  by  which  one 
who  is  called  the  drawer,  requests  another  called  the 
drawee,  being  in  another  country,  to  pay  there  a  speci- 
fied sum  of  money  at  sight  or  within  a  certain  time. 
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and  without  any  condition  not  certain  of  fulfillment,  to 
the  order  of  a  third,  called  the  payee.  And  it  may 
also  mention  the  name  of  any  person  in  addition  to 
the  drawee,  to  be  resorted  to  in  case  of  need. 

Who  is  indorser.    • 

620b.  One  who  writes  his  name  upon  a  bill  of  ex- 
change, otherwise  than  as  a  drawer  or  drawee,  and 
delivers  it,  with  his  name  thereon,  to  another,  is 
called  an  indorser,  and  his  act  is  called  an  indorsement. 
One  who  agrees  to  indorse  is  bound  to  write  his  signa- 
ture upon  the  back  of  the  bill,  if  there  is  sufficient 
space  thereon  for  that  purpose,  and  if  there  is  not 
space,  a  signature  equivalent  to  an  indorsement  may 
be  made  upon  a  paper  annexed. 

Indorsement^  general  or  special. 
620o.  An  indorsement  may  be  general  or  special. 
A  general  indorsement  is  one  by  which  no  indorsee  is 
named.  A  special  indorsement  specifies  the  indorsee. 
If  the  place  of  indorsement  is  not  s];>ecified,  it  is  pre- 
sumed to  be  as  stated  in  article  612. 

OeneraZ  indorseToent^  hom  made  special. 
620d.  A  bill  of  exchange  bearing  a  general  indorse- 
ment can  not  be  afterwards  specially  indorsed ;  but  any 
lawful  holder  may  turn  a  general  indorsement  into  a 
special  one,  by  writing  above  it  a  direction  for  pay- 
ment to  a  particular  person  ;  and  a  special  indorsement 
may,  by  express  words  for  that  purpose,  but  not  other- 
wise, be  so  made  as  to  render  the  bill  not  further  nego- 
tiable. 

* 

What  indorser  warrants. 

620e.  Every  indorser  of  a  bill  of  exchange  warrants 
to  every  subsequent  holder  thereof,  who  is  not  liable 
thereon  to  him : 

1.  That  it  is  in  all  respects  what  it  purports  to 
be; 
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2.  That  he  has  a  good  title  to  it ; 

3.  That  the  signatures  of  all  prior  parties  are  bind- 
ing upon  them ; 

4.  That  if  the  bill  is  dishonored,  the  indorser  will, 
upon  notice  thereof  duly  given  to  him,  or  without  no- 
tice, where  it  is  excused  by  law,  pay  so  much  of  the 
same  as  the  holder  paid  therefor,  with  interest,  unless 
exonerated  as  in  this  chapter  provided. 

Bow  indorsement  qualified. 

620f.  An  indorser  of  a  bill  of  exchange  may  qualify 
his  indorsement  with  the  words  "without  recourse," 
or  equivalent  words ;  and  upon  such  indorsement  he 
is  responsible  only  as  for  a  simple  transfer  of  the  bill. 

Rights  of  indorsee. 

620g.  An  indorsee  of  a  bill  of  exchange  has  the 
same  rights  against  every  prior  party  thereto  that  he 
would  have  had  if  the  contract  had  been  made  directly 
between  them  in  the  first  instance. 

Want  of  consideraiionj  when  it  does  not  exoneraie. 

620li.  The  want  of  consideration  for  the  undertaking 
of  a  drawer,  acceptor,  or  indorser  of  a  bill  of  exchange 
does  not  exonerate  him  from  liability  thereon  to  an 
indorsee  who  in  due  course  receives  it. 

Who  is  indorsee  in  due  course. 

6201.  An  indorsee  in  due  course  is  one  who,  in  good 
faith,  in  the  ordinary  course  of  business,  and  for  value, 
before  its  apparent  maturity  or  presumptive  dishonor, 
and  without  knowledge  of  its  actual  dishonor,  acquires 
a  bill  of  exchange  duly  indorsed. 

Title  of  indorsee  in  due  course. 

620j.  An  indorsee  of  a  bill  of  exchange  in  due  course 
acquires  an  absolute  title  thereto,  so  that  it  is  valid  in 
his  hands,  notwithstanding  any  provision  of  law  mak- 
ing it  generally  void  or  voidable,  and  notwithstanding 
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any  defect  in  the  title  of  the  person  from  whom  he 
acquired  it. 

Apparent  maturity. 

620k.  The  apparent  maturity  of  a  bill  of  exchange, 
payable  at  a  particular  time,  is  the  day  on  which  by 
its  terms  it  becomes  due ;  or,  when  that  is  a  holiday, 
the  next  business  day. 

The  same, 

6201.  The  apparent  maturity  of  a  bill  of  exchange, 
payable  at  sight  or  on  demand,  is  : 

1.  If  it  bears  interest,  one  year  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its  date, 
in  addition  to  the  time  which  would  suffice,  with  ordi- 
nary diligence,  to  forward  it  for  acceptance. 

Presentment  for  acceptance^  when. 
620iii.  -^t  any  time  before  a  bill  of  exchange  is  pay- 
able,  the  holder  may  present  it  to  the  drawee  for 
acceptance. 

Neglect  to  present  for  acceptance  excuses  d/rawer 
and  indorsers^  when. 

620n.  When  a  bill  of  exchange  is  payable  at  a 
specified  time  after  sight,  the  drawer  and  indorsers  are 
exonerated,  if  it  is  not  presented  for  acceptance  within 
ten  days  after  the  time,  which  would  suffice,  with  ordi- 
nary diligence,  to  forward  it  for  acceptance,  unless 
such  presentment  is  excused. 

Days  of  grace  not  allowed. 
620o.  Days  of  grace  are  not  allowed. 

Bill,  where  payable. 

620p.  A  bill  of  exchange  is  payable,  within  the 
country  on  which  it  is  drawn  ; 

1.  At  the  place  where,  by  its  terms,  it  is  made  pay- 
able ;  or, 
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3.  If  it  specifieB  no  place  of  payment,  then  at  the 
place  to  which  it  is  addressed ;  or, 

8.  If  it  is  not  addressed  to  any  place,  then  at  the 
place  of  residence  or  business  of  the  drawee,  or  wher- 
ever he  may  be  found ;  or, 

4.  If  this  cannot  be  done,  then  at  the  office  of  any 
notary  public  in  the  vicinity. 

Bill  accepted  payable  at  particular  place,  to  be 
there  presented /or  payment 

62 Oq.  A  bill  of  exchange,  accepted  payable  at  a 
particular  place,  must  be  presented  at  that  place  for 
payment,  when  presentment  for  payment  is  necessary, 
and  need  not  be  presented  elsewhere. 

BiU  in  different  parts. 
620r.  A  bill  of  exchange   may  be  drawn  in  any 
number  of  parts,  each  part  stating  the  existence  of  the 
others,  and  all  forming  one  set. 

Agreemerit  to  draw  requires  drawing  in  three  parts. 
620f.  An  agreement  to  draw  a  bill  of   exchange 
binds  the  drawer  to  execute  it  in  three  parts,  if  the 
other  party  to  the  agreement  desires  it. 

Presentment,  acceptance,  or  payTiient  qf  one,  good 
for  all. 

620t.  Presentment,  acceptance,  or  payment  of  a 
single  part  in  a  set  of  a  bill  of  exchange,  is  sufficient 
for  the  whole. 

Presentment  for  acceptance  or  payment,  how  madt. 
620ii.  Presentment  for  acceptance  or  payment  must 
be  made  in  the  following  manner,  as  nearly  as  by 
reasonable  diligence  it  is  practicable : 

1.  The  bill  must  be  presented  by  the  holder  or  his 
agent; 

2.  It  must  be  presented  on  a  business  day,  and 
within  reasonable  hours ; 
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3.  It  must  be  presented  to  the  drawee,  if  he  can  be 
found  at  the  place  where  payable,  and  if  not,  then  to 
any  person  of  discretion  there,  or  to  any  notary  pub- 
lic in  the  vicinity ;  and, 

4.  If  the  drawee  requests  it,  the  bill  must  be  left 
with  him,  until  the  same  hour  of  the  next  day,  to 
which  time  he  may  postpone  his  acceptance  or  refusal. 

PreseTUmerU  to  one  drawee  sufficient  for  all. 

62 Or.  Presentment  for  acceptance  or  payment  to 
one  of  several  joint  drawees,  and  refusal  by  him,  dis- 
penses with  presentment  to  the  others. 

Bill  which  specifies  d/rawee  in  case  of  need^  must 
he  presented  to  him. 

620w.  ^  bUl  o'  exchange,  which  specifies  a  person 
to  be  resorted  to  in  case  of  need,  must  be  presented  to 
him  for  acceptance  or  payment,  as  the  case  may  be, 
before  it  can  be  treated  as  dishonored. 

Bill  not  d/r awing  interest  and  not  preserJted  in  cer- 
tain Urae^  parties  exonerated. 

620x.  If  a  bill  of  exchange,  payable  at  sight  or  on 
demand,  without  interest,  is  not  duly  presented  for 
payment  within  ten  days  after  the  time  in  which  it 
could,  with  reasonable  diligence,  be  transmitted  to  the 
proper  place  for  such  presentment,  the  drawer  and 
indorsers  are  exonerated,  unless  such  presentment  is 
excused. 

Bill  hearing  inierest  delay  does  not  exoneraie. 

62O7.  Mere  delay  in  presenting  a  bill  of  exchange 
payable  with  interest,  at  sight  or  on  demand,  does  not 
exonerate  any  party  thereto. 

Presentmenifor  acceptance  excused^  when. 

620i.  Th©  presentment  of  a  bill  of  exchange  for 
acceptance  is  excused,  if  the  drawee  has  not  capacity 
to  accept  it. 
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Delay  in  presenting  excused^  when, 

620al.  Delay  in  the  presentment  of  a  bill  of  ex* 
change  for  acceptance  is  excused,  when  caused  by  cir- 
cumstances  over  which  the  holder  has  no  control. 

Presentment  and  notice  excused^  when. 

620bl.  Presentment  of  a  bill  of  exchange  for  accept- 
ance or  payment,  and  notice  of  its  dishonor,  are  ex- 
cused as  to  the  drawer,  if  he  forbids  the  drawee  to 
accept,  or  the  acceptor  to  pay  the  bill ;  or  if,  at  the 
time  of  drawing,  he  had  no  reason  to  believe  that  the 
drawee  would  accept  or  pay  the  same. 

Presentment^  when  excused, 

620ol.  Presentment  of  a  bill  of  exchange  and  notice 
thereof  are  excused  as  to  any  party  to  the  bill  who  in- 
forms the  holder,  within  ten  days  before  its  maturity,, 
that  it  will  be  dishonored. 

Delay  in  presentment^  when  excfwsed. 

620dl.  Delay  in  presentment,  or  in  giving  notice  of 
the  dishonor  of  a  bill  of  exchange,  is  excused  when 
caused  by  circumstances,  which  the  party  delaying 
could  not  have  avoided  by  the  exercise  of  relusoiuJole^ 
care  and  diligence. 

Waiver  of  presentment  and  of  notice^  effect  qf. 

620el .  A  waiver  of  presentment  of  a  bill  of  exchange- 
waives  notice  of  dishonor  also,  unless  the  contrary  is 
expressly  stipulated  ;  but  a  waiver  of  notice  does  not 
waive  presentment. 

Acceptance  to  he  in  writing. 

620/1.  An  acceptance  of  a  bill  of  exchange  must  bo 
made  in  writing,  by  the  drawee,  or  by  an  acceptor  for 
honor ;  and  may  be  made  by  the  acceptor  writing  his 
name  across  the  face  of  the  bill,  with  or  without  other 
words. 
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Jf  written  acceptance  rtfused^  hill  dishonored. 

620gl.  The  holder  of  a  bill  of  exchange,  if  entitled 
to  an  acceptance  thereof,  may  treat  the  bill  as  dishon- 
ored, if  the  drawee  refuses  to  write  across  its  face  an 
unqualified  acceptance. 

What  may  he  treated  as  svffident  acceptance. 

620lil.  The  holder  of  a  bill  of  exchange  may,  with- 
out prejudice  to  his  rights  against  prior  parties,  receive 
and  treat  as  a  sufficient  acceptance : 

1.  An  acceptance  written  upon  any  part  of  the  bill, 
or  upon  a  separate  paper  ; 

2.  An  acceptance  qualified  so  far  only  as  to  make 
the  bill  payable  at  a  particular  place  within  the  city  or 
municipality  in  which,  if  the  acceptance  were  unqual- 
ified, it  would  be  payable ;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the 
holder  after  presentment ;  in  which  case  the  bill  is 
deemed  to  be  payable  immediately,  without  regard  to 
its  terms. 

Acceptance  an  separate  instrumerUj  h^ow  far  bind- 
ing. 

620il.  The  acceptance  of  a  bill  of  exchange,  by  a 
separate  instrument,  binds  the  acceptor  only  to  one  to 
whom  the  instrument  has  been  shown,  and  who,  upon 
the  faith  thereof,  has  given  value  for  the  bill. 

UrtconditionM  promise  to  accept^  sufficient  when. 

620 jl.  An  unconditional  promise,  in  writing,  to 
accept  a  bill  of  exchange,  is  a  sufficient  acceptance 
thereof,  in  favor  of  every  person  to  whom  the  promise 
has  been  shown,  and  who,  upon  the  faith  thereof,  has 
given  value  for  the  bill. 

When  acceptor  may  cancel  a^^ceptance, 
620kl.  The  acceptor  of  a  bill  of  exchange  may  can- 
cel his  acceptance  at  any  time  before  delivering  the  bill 
to  the  holder,  and  before  the  holder  has,  with  the  con- 
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sent  of  the  acceptor,  transferred  Ms  title  to  another 
person  who  has  given  value  for  it  upon  the  faith  of  such 
acceptance. 

What  acceptance  admits. 

62011.  The  acceptance  of  a  bill  of  exchange  admits 
the  capacity  of  the  drawer  to  draw  and  indorse  it ;  and 
if  written  upon  the  bill,  it  also  admits  the  same  to  bt» 
genuine,  and  binding  upon  the  drawer ;  but  it  does  not 
admit  the  signature  of  any  indorser  to  be  genuine. 

What  Toay  he  demanded  as  condition  of  pay- 
ment. 

620ml,  A  party  to  a  bill  of  exchange  may  require,  as 
a  condition  concurrent  to  its  payment  by  him : 

1.  That  the  bill  be  surrendered  to  him,  unless  it  is 
lost  or  destroyed,  or  the  holder  has  other  claims  apon 
it;  or, 

2.  If  the  holder  has  a  right  to  retain  the  bill,  and 
does  retain  it,  then  that  a  receipt  for  the  amount  paid, 
or  an  exoneration  of  the  party  paying,  be  written  there- 
on; or, 

3.  If  the  bill  is  lost,  then  that  the  holder  give  to 
him  an  obligation,  executed  by  himself  and  two  suffi- 
cient sureties,  to  indemnify  him  against  any  lawfal 
claim  thereon,  or ; 

4.  If  the  bill  is  destroyed,  then  that  proof  of  its 
destruction  be  given  to  him. 

When  hiU  is  dishonored. 

620nl.  A  bill  of  exchange  is  dishonored  when  it  is 
either  not  paid  or  not  accepted,  according  to  its  tenor, 
on  presentment  for  the  purpose ;  or  without  prtsent- 
ment,  where  that  is  excused. 

Notice  of  dishonor^  hy  whom  ffiven. 
620ol.  Notice  of  the  dishonor  of  a  bill  of  exchange 
may  be  given : 

1.  By  a  holder  thereof ;  or, 


INTEBKAXIOKAL  QODE.  422A 

2.  By  any  party  to  the  bill  who  might  be  compelled 
to  pay  it  to  the  holder,  or  who  would,  upon  taking  it 
up,  have  a  right  to  reimbursement  from  the  party  to 
whom  the  notice  is  given. 

Notice  of  diihonofTy  form  qf  it. 

620pl.  A  notice  of  the  dishonor  of  a  bill  of  exchange 
must  be  given  with,  or  be  followed  by,  a  protest.  The 
protest  must  be  made  by  an  instrument  in  writing, 
giving  a  literal  copy  of  the  bill  of  exchange,  with  all 
that  is  written  thereon,  or  annexing  the  original; 
stating  the  presentment,  and  the  manner  in  which  it 
was  made ;  the  presence  or  absence  of  the  drawee  or 
acceptor,  as  the  case  may  be  ;  the  refusal  to  accept,  or 
to  pay,  or  the  inability  of  the  drawee  to  give  a  binding 
acceptance ;  and  in  case  of  refusal,  the  reason  assigned, 
if  any ;  and  finally  protesting  against  all  the  parties 
to  be  charged. 

Protest^  by  wJiom  made. 

620ql.  Protest  must  be  made  by  a  notary  public, 
if  with  reasonable  diligence  one  can  be  obtained  ;  and 
if  not,  then  by  any  reputable  i)er8on  in  the  presence 
of  two  witnesses. 

Protest,  where  made. 

620rl.  A  protest  for  non-acceptance  must  be  made 
in  the  city  or  municipality  in  which  the  bill  is  pre- 
sented for  acceptance  ;  and  a  protest  for  non-payment 
in  the  city  or  municipality  in  which  it  is  presented  for 
payment. 

Protest,  when  made. 

620sl.  A  protest  must  be  noted  on  the  day  of  pro- 
sentment  or  on  the  next  business  day  ;  but  it  may  be 
written  out  at  any  time  within  ten  days  thereafter. 

WarU  of  protest,  when  excused. 

620tl.  The  want  of  protest  of  a  bill  of  exchangp»,  or 
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delay  in  making  the  same,  is  excused  in  like  cases  witb 
the  want  or  delay  of  presentment. 

If  hill  waives  protest j  what  to  be  done. 

620ul.  U  a  bill  of  exchange  on  its  face  waives 
protest,  it  need  not  be  made;  except  that  if  any 
indorser  of  such  a  bill  expressly  requires  protest  to 
be  made,  by  a  direction  written  on  the  bill  at  or 
before  his  indorsement,  protest  must  be  made,  and 
notice  thereof  given  to  him  and  to  all  subsequent  in- 
dorsers. 

Notice  of  dishonor,  how  given. 

620y1.  a  notice  of  dishonor  may  be  given : 

1.  By  delivering  it  to  the  party  to  be  charged,  per- 
sonally, at  any  place ;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at 
the  place  of  residence  or  business  of  such  party,  appa- 
rently acting  for  him  ;  or, 

3.  By  properly  folding  the  notice,  directing  it  to 
the  party  to  be  charged,  at  his  place  of  residence, 
according  to  the  best  information  that  the  person  giv- 
ing the  notice  can  obtain,  depositing  it  in  the  post- 
office  most  conveniently  accessible  from  the  place  where 
the  presentment  was  made,  and  paying  the  postage 
thereon. 

Notice,  Jiow  given  in  case  of  death. 

620wl.  In  case  of  the  death  of  a  party  to  whom  notice 
of  dishonor  should  otherwise  be  given,  the  notice  must 
be  given  to  one  of  his  personal  representatives ;  or,  if 
there  be  none,  then  to  any  member  of  his  family 
who  resided  with  him  at  his  death;  or,  if  there 
be  none,  then  it  must  be  posted  to  his  last  place  of 
residence,  as  prescribed  by  subdivision  8  of  the  last 
article. 

The  same. 

620x1.  A  notice  of  the  dishonor  of  a  bill  of  exchange 


INTEBJS^ATIONAL   OODE.  422^ 

6ent  to  a  party  after  his  death,  but  in  ignorance  thereof, 
and  in  good  faith,  is  valid. 

Notice  qf  disTionor^  when  given. 

62O7I.  Notice  of  the  dishonor  of  a  bill  of  exchange, 
when  given  by  the  holder  or  his  agent,  otherwise 
than  by  post,  must  be  given  on  the  day  of  dishonor, 
or  on  the  next  business  day  thereafter. 

If  sent  hypost^  when  deposited  in  post-office. 

620il.  When  notice  of  the  dishonor  of  a  bill  of  ex- 
change is  given  by  post,  it  must  be  deposited  in  the 
post-office  in  time  for  the  first  post  which  closes  after 
noon  of  the  first  business  day  succeeding  the  dishonor, 
and  which  leaves  the  place  from  which,  for  the  place 
to  which,  the  notice  should  be  sent. 

• 

Notice  by  agent,  when  given. 

620a2.  When  the  holder  of  a  bill  of  exchange,  at 
the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner, 
it  is  sufficient  for  him  to  give  notice  to  his  principal  in 
the  same  manner  as  to  an  indorser ;  and  his  principal 
may  give  notice  to  any  other  party  to  be  charged,  as  if 
he  were  himself  an  indorser.  And  if  an  agent  of  the 
owner  employs  a  sub-agent,  it  is  sufficient  for  each 
successive  agent  or  sub- agent  to  give  notice  in  like 
manner  to  his  own  principal. 

Party  receiving  notice^  when  to  give  notice  to  prior 
parties. 

6201)2.  Every  party  to  a  bill  of  exchange,  receiving 
notice  of  its  dishonor,  has  the  like  time  thereafter  to 
give  similar  notice  to  prior  parties  as  the  original 
holder  had  after  its  dishonor.  If  sent  by  post,  the 
notice  must  be  deposited  in  the  post-office  most  con- 
veniently accessible  from  the  place  where  the  party 

giving  it  resides  or  receives  notice. 
29 
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Notice  of  dishonor  by  oTie  party  good  for  others. 

620c2.  A  notice  of  the  dishonor  of  a  bill  of  exchange, 
if  valid  in  favor  of  the  party  giving  it,  inures  to  thft 
benefit  of  all  other  parties  thereto  whose  right  to  give 
the  like  notice  has  not  then  been  lost. 

When  notice  of  dishonor  is  excused. 
620d2.  Notice  of  the  dishonor  of  a  bill  of  exchange 
is  excused : 

1.  When  the  party  by  whom  it  should  be  given  can 
not,  with  reasonable  diligence,  ascertain  either  the  place 
of  residence  or  business  of  the  party  to  be  charged ;  or, 

2.  When  there  is  no  post-office  communication  be- 
twef^n  the  domicil  of  the  party  by  whom  the  notice 
should  be  given  and  the  domicil  of  the  party  to  be 
charged  ;  or, 

3.  When  the  party  to  be  charged  is  the  same  person 
who  dishonors  the  bill ;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled 
thereto. 

When  dishonored  bill  may  be  paid  for  honor, 
620e2.  On  the  dishonor  of  a  bill  of  exchange  by  the 
drawee,  and,  after  it  has  been  duly  protested,  it  may 
be  accepted  or  paid  by  any  person,  for  the  honor  of 
any  party  thereto. 

Bolder  bound  to  accept  paymentj  not  acceptance/or 
honor. 

620f  2.  The  holder  of  a  bUl  of  exchange  is  not  bound 
to  allow  it  to  be  accepted  for  honor,  but  is  bound  t(» 
accept  payment  for  honor. 

Payer  for  honor,  what  to  declare. 

620g2.  One  who  pays  a  bill  of  exchange  for  honor 
must  declare,  before  payment,  in  the  presence  of  a  per- 
son authorised  to  make  protest,  for  whose  honor  he 
pays  the  same,  in  order  to  entitle  him  to  reimburse- 
ment. 
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What  acceptor  or  payer /or  Tumor  must  do^ 
620li3.  An  acceptor  or  payer  for  houor  must  write 
a  memorandum  upon  the  bill,  stating  therein  for  whose 
honor  he  accepts  or  pays,  and  must,  with  reasonable 
diligence,  give  notice  to  such  party  of  the  fact  of  such 
acceptance  or  payment.  Having  done  so,  he  is  entitled 
to  reimbursement  from  such  party,  and  from  all  parties 
prior  to  him. 

Bill  accepted  for  honor  must  he  presented  for  pay- 
ment. 

62012.  A  bill  of  exchange,  which  has  been  accepted 
for  honor,  must  be  presented  at  its  maturity  to  the 
drawee  for  payment,  and  notice  of  its  dishonor  by  him 
must  be  given  to  the  acceptor  for  honor  in  like  manner 
as  to  an  indorser ;  after  which  the  acceptor  for  honor 
must  pay  the  bill. 

Acceptance  for  honor  does  not  dispense  with  notice 
of  dishonor. 

620j2.  The  acceptance  of  a  bill  of  exchange  for 
honor  does  not  excuse  the  holder  from  giving  notice 
of  its  dishonor  by  the  drawee. 

Bill  rwt  accepted^  must  he  presented  for  payment. 

620k2.  If  a  bill  of  exchange  is  by  its  terms  payable 
at  a  particular  place,  and  is  not  accepted  on  present- 
ment, it  must  be  presented  at  the  same  place  for 
payment,  when  presentment  for  payment  is  neces- 
sary. 

Damages  (Mowed. 

62013.  Damages  are  allowed  as  a  full  compensa- 
tion for  interest,  re-exchange,  expenses,  and  all  other 
charges,  in  favor  of  a  holder  for  value  only,  upon  a 
bill  of  exchange  drawn  upon  any  person : 

1.  In  any  part  of  the  continent  of  America  or 
Europe,  or  the  islands  in  the  Atlantic  ocean,  at  the  rate 
of  ten  per  centum  thereon  ; 
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2.  In  any  other  place,  at  the  rate  of  twenty  per  cen- 
tum thereon. 

Damages^  how  estiTnated. 

620]n8.  Damages  are  estimated  upon  the  value  of  a 
similar  bill  at  the  time  of  protest,  in  the  place  nearest 
to  the  place  where  the  bUl  was  negotiated,  and  where 
such  bills  are  currently  sold. 
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PART  VL 

ADMINISTRATION  OF  JUSTICE. 

Tttlb  XXVII.  Judicial  Powkr. 

XXVIII.  Pkocedurb. 

XXIX.  Etidsncb. 

XXX.  Effect  of  JvDGioam, 

XXXI.  Bulbs  Afplicablb  to  Pabticulab  Sxtbjxctb 


TITLE   XXVIL 

JUDICIAL  POWER. 

Chapter  XLVIIL  In  ciyil  cases, 
XLIX.   Inoriminal 


CHAPTER  XLVIII. 

JUDICIAL  POWER  EN  CIVIL  CASES. 

Abtiglb  821,  633.  Remedial  Justice. 

038.  When  exercise  of  Jurisdiction  may  be  declined. 
024,  625.  Extrajudicial  power. 

636.  Pursnit  of  inmate  of  foreign  ship  upon  the  high  seas 

for  crimes,  prohibited. 

637.  Limit  of  judicial  power  as  to  absent  persons. 

638.  Party  to  the  record. 

639.  Limit  of  judicial  power  as  to  property  abroad. 
6S0.  Voluntary  appearance. 

681.  Effect  of   judgment  by   jurisdiction  acquired   over 

property. 
683.  Effect  of   judgment  by  Jurisdiction  acquired   oyer 
«  person. 

^88,  634.  Guardianship. 
686.  Forfeitures. 
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686.  Actions  concerning  immovable  property. 

687.  Foreign  governmeuttt  and  their  representatiTes. 
638.  Public  property  of  one  nation  within  the  territory  of 

another. 
680.  Power   of    consul    to   appear    for  member    of  hit 

nation. 
640.  Judicial  power  of  consuls. 

Remedial  justice. 

621.  Foreigners  are  entitled  to  free  access  to  the 
tribunals  of  the  nation  within  whose  territorial  limits 
they  may  be,  for  the  prosecution  and  defense  of  their 
rights,  in  all  eases  within  the  jurisdiction  of  the  nation 
as  defined  in  articles  308  and  309,  and  are  at  liberty  to 
employ  advocates  and  agents  of  whatever  description 
recognized  by  the  local  law,  whom  they  may  think 
proper,  and  in  their  judicial  recourse  may  enjoy  the 
same  privileges  and  on  the  same  terms,*  and  no  others,* 
as  members  of  the  nation.  But  this  right  is  subject  to 
the  conditions  respecting  security  for  costs  imposed 
upon  transient  persons  by  the  laws  affecting  local  tri- 
bunals.' 

1  This  Article,  which  is  broader  than  the  existing  rule  of  intemationil 
law,  is  founded  upon  the  proyisions  contained  in  the  following  treaties: 
Treaty  between  the  United  States  and 

Nicaragua,  June  21,  1867,  15  U,  8.  Stat,  atL.^S^ 

Honduras,  July    4,  1864,  18  Td.,  708. 

Hayti,  Nov.    3,  1864,  18  Id ,  714 

Bolivia.  May   13,  1858, 13  Jrf..  1010. 

Venezuela,  Aug.  27,  1860,  12  Id.,  1145. 

Swiss  Confederation,         Nov.  25, 1850,  11  Id.,  588. 

Two  Sicilies,  Oct.      1,  1855, 11  Jd.,  645. 

Guatemala,  March  3.  1849, 10  Id.,  878. 

San  Salvador,  Jan.     2,  1850, 10  Id.,  893. 

Costa  Rica,  Jan.    10, 1C51,  10  Id.,  920. 

Peru,  July  26,  1851,  10  Id.,  934. 

Argentine  Confederation,  July  27,  1853,  10  id.,  1008. 

Hanover,  June  10,  1846,    9  Id.,  865. 

New  Granada,  Dec.  12,  1846,    9  Id.,  886. 

MecklenburgSdiwerin,    Dec.    9,  1847,    9  Id.,  918. 
Treaty  between  Great  Britain  and 

Columbia,  Feb.    16,  1866,  Accounts  d  Papers,  1867,  voL  74 

Italy,  Aug.     6, 1868.  Id.,  1864.  vol.  66. 

Salvador.  Oct.     24. 1862,  id.,  1862,    "    75. 

Nicaragua,         Feb.    11,  1860,  Id.,  1860,    "    68. 


INTERNATIONAL  CODE.  426 

Treatj  of  friendship,  commerce  and  nayigation  between  France  and 
New  Granada,    May    15,  1856,  Art.  IV.,    7  De  Clercq,  102. 
San  Salvador,     Jan.      3,1868,    "     IV.,    7  id.,  362. 
Pern,  March  9, 1861,  "     III.,   8  Id,,  198. 

By  the  treaty  of  friendtihip,  commerce  and  navigation  between  France 
and  Honduras,  Feb.  22,  1856,  Art.  IV.,  (7  De  Clereq,  10,)  it  is  declared, 
that  foreigners  of  either  nation  are  entitled  to  he  present  in  the  other 
nation,  at  all  judicial  and  official  investigations,  examinations  of  wit- 
nesses and  decisions  in  which  they  are  interested ;  In  all  cases  in  which 
the  laws  of  the  nation  allow  the  publicity  of  such  proceedings. 

By  ibe  convention  between  the  United  States  and  France,  1831,  Art.  IV., 
(8  U.  8.  Stat,  at  Z.,  432,)  foreigners  may  prosecute  claims  against  the 
government  of  a  nation  before  the  competent  judicial  or  administrative 
authorities,  on  complying  with  its  laws  and  regulations,  the  dispositions 
and  benefits  of  which  shall  be  applied  to  them  in  like  manner  as  to  mem- 
bers of  the  nation. 

7\m«,  (1  Law  of  Nations,  225,)  states  the  rule  which  obtains  in  Great 
Britain,  the  United  States,  the  Germanic  States  and  Holland,  in  substance, 
as  follows : 

A  foreigner  equally  with  a  citizen  may  bring  a  personal  action  against 
a  foreigner  1>efore  the  tribunals  of  the  country  where  the  defendant  may 
be.  He  may  bring  real  or  possessory  actions,  before  the  tribunals  of  the 
country  where  the  thing  in  controversy  is. 

The  French  rule  is  more  restricted.  See  the  case  of  Casalini  against 
Isabella,  ex-queen  of  Spain,  Feb.,  1870. 

Some  exceptions  which  are  now  recognized  in  the  application  of  this 
rule  should  be  noticed. 

No  Huit  or  proceeding  can  be  maintained  in  the  courts  of  a  neutral  nation 
by  the  subjects  of  one  belligerent  against  the  subjects  of  the  other  for 
acts  growing  out  of  the  war.  Juando  «.  Taylor,  2  Paine*s  U.  8.  Circ.  Gt. 
Rep.,  652.  . 

In  France,  with  few  exceptions  the  tribunals  do  not  exercise  jurisdic- 
tion of  controversies  between  foreigners  respecting  personal  rights  and 
interests,  but  this  is  a  matter  of  mere  municipal  policy  and  convenience, 
and  does  not  result  from  any  principle  of  international  law.  8tory,  Gonfl. 
o/L.,§542. 

The  American  courts  make  similar  exceptions  in  some  cases  between 
the  master  and  seamen  of  foreign  vessels,  and  other  controversies  be- 
tween transient  foreigners. 

*  De  La  Vega  v.  Vianna,  1  BamewaU  &  Adolpkus,  284,  288  ;  Liverpool 
Marine  Credit  Co.  t.v Hunter,  Law  Rep.,  8  Chancery  App.,  486. 
'  The  right  is  thus  limited  by  the  provisions  of  several  treaties,  e.  g.. 
Treaty  between  France  and 

Sardinia,  March  24, 176-,  1  Fcelix,  p.  804. 

Switzerland,     July     18,  1828,  1  FcUix,  p.  804. 

27i£  same. 

622.  The  provisions  of  the  lasf  article  apply  to 
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every  foreign  nation  whose  existence  is  recognized  by 
the  nation  creating  the  tribunal. 

Republic  of  Mexico  o.  Arangoix,  5  Buw  (Ifew  York)  Sep.,  6d4 ;  Hollett 
0.  King  of  Sp&in,  1  Dtno  A  Olwrka  Sep.,  160 ;  United  States  «.  Wagner. 
Law  Rep.,  2  Ohanoery  AppeaU,  582 ;  King  of  Prassia  «.  Keapper,  S8 
MisaouH  Sep.,  650. 

W/ien  exercise  of  jurisdiction  may  he  declined. 

623.  Any  nation  loay  authorize  its  tribunals  to 
decline  the  exercise  of  jurisdiction  in  cases  between 
foreigners  who  have  an  adequate  remedy  at  home. 

See  Article  621,  note  1. 

So  far  as  the  natnre  of  the  action  is  concerned,  one  foreigner  may  bm 
another  foreigner  in  American  courts  for  an  injury  to  the  person  com- 
mitted in  another  country,  as  freely  as  on  a  contract  made  in  another 
country  But  for  reasons  of  policy  the  courts  may  decline  to  exercl«a 
this  jurisdiction,  except  in  special  cases.  The  courts  of  a  country  are 
maintained  for  the  benefit  and  at  the  expense  of  its  dtisens.  It  is  against 
public  policy  to  encourage  foreigners  to  bring  their  matters  here  for  liti- 
gation ;  but  if  a  foreigner  flee  hither  he  may  be  pursued  and  prosecuted 
here.    De  Witt  t .  Buchanan,  54  Barbour  {New  York)  Rep.^  81. 

Extra-jvdicial  power. 

624.  No  nation  can  exercise  judicial  power  within 
the  territorial  limits  of  another  nation,  except  in  the 
cases  provided  for  by  this  Code,  or  by  special  compact. 

A  treaty  is  the  best  proof  of  the  consent  and  acquieaeence  of  the  nation. 
Glass  0.  The  Betsey,  8  DaUa$  U.  5.  Supr.  Ct,  Bep.,  6 ;  and  see  Jecker  e. 
Montgomery,  18  Hwoan^t  XT,  8.  Supr.  Ot.  Bep.,  498.  According  to  the 
existing  rule,  howerer,  it  is  not  the  only  proof,  espedaUy  in  transactiona 
between  European  princes  and  Oriental  States,  in  which  oases  the  exist- 
ence  of  a  tribunal  by  sufferance  of  the  local  authorities  has  been  held 
sufficient  proof  of  their  consent.  Opinions  of  Sir  Bobkbt  Philliicorb, 
Sir  John  Kabslakx  and  Mr.  Fobstth.  0<ues  and  OpkUam  in  (knttUu-^ 
tional  Law,  by  Forsyth,  p.  281,  note. 

The  same. 

625.  No  nation  can  execute  its  process  within  the 
exclusive  jurisdiction  of  another.  Every  act  done  in 
attempting  such  execution  is  a  nullity,  incapable  of 
binding  persons  or  property  anywhere. 

Story,  Confi.  of  L,,  §  689,  extended  by  making  the  nollity  oniTersal,  not 
merely  a  rule  for  othef  jurisdictions. 

Pursuit  of  inmate  of  foreign  ship  v/pon  the  high 
seas^for  crimCy  prohibited. 

626.  An  inmate  of  a  foreign  ship  who  commits  an 
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infraction  of  the  criminal  law  of  a  nation,'  within  its 
territory,  can  not  be  pursued  beyond  its  territory  into 
any  part  of  the  high  seas. 

This  would  not  prohibit  such  pursuit  in  cases  of  infraction  of  this  Code, 
€.g.,  piracy. 
*  See  BluntsMi,  Droit  InUm.  CodiJU,  §  842,  to  the  contrary. 

Limit  of  judicial  power  as  to  absent  persons. 

627.  Except  as  provided  in  this  Code,  a  nation  can 
exercise  no  judicial  power  over  a  person  within  the 
exclusive  jurisdiction  of  another  nation,  other  than 
that  which  it  may  exercise  through  his  allegiance. 

The  exceptions  are  where  the  absent  person  ;  (1)  voluntarily  appears 
or,  (2)  has  some  personal  relation,  as  that  of  husband,  wife  or  parent,  to 
a  person  who  is  within  the  jurisdiction  ;  or,  (8)  was  within  the  juris- 
diction at  the  commencement  of  the  proceedings,  but  afterwards  absented 
himself. 

The  object  of  these  provisions  is  not  to  define  the  cases  in  which  each 
nation  will  exercise  judicial  power,  but  to  state  those  casss  in  which  it  is 
thought  the  exercise  should  be  prohibited.  In  cases  not  within  the 
prohibitions,  each  nation,  may  or  may  not  exercise  judicial  power  as  it 
deems  proper. 

The  judicial  power  in  civil  cases  will  extend  in  general  over  the  follow- 
ing  classes  of  persons  and  property  :  (1.)  All  property  movable  or  im- 
movable within  the  territorial  limits  ;  (2)  All  public  national  property; 
and  shipping  having  the  national  character ;  (3.)  All  persons  within  the 
legal  territorial  or  extra-territorial  jurisdiction,  as  defined  by  Articles  808 
and  809  ;  and  (4.)  All  the  members  when  not  within  the  exclusive  juris- 
diction of  another  nation. 

It,  perhaps,  should  be  added,  that  in  cases  affecting  directly  the  status 
or  social  relations  existing  between  two  or  more  persons,  the  power  to  ad- 
judge relief  to  a  person  domiciled  within  the  state  is  not  necessarily  af- 
fected by  the  absence  of  another  party  to  the  relation.  Thus,  for  instance, 
an  order  of  filiation  is  held  valid  under  the  English  statute  if  founded  on 
service  of  summons  at  the  last  place  of  abode  of  the  putative  father,  al- 
though it  be  shown  that  the  man  was  at  the  time  absent  in  a  foreign 
country.     The  Queen  o.  Damarell,  Law  Sep.,  8  Quesn'i  Bench,  60. 

Party  to  the  record. 

628.  The  party  to  the  record  is  the  person  on  whom 
the  jurisdiction  of  a  tribunal  depends,  where  the  juris- 
diction depends  on  the  person. 

Thus  a  bill  lies  to  enforce  an  equitable  interest  in  lands  held  by  the 
defendant  in  trust  for  a  foreign  government.  Sharp's  Rifle  Manufact  Go. 
«.  Bowan,  84  Oonneeticut  Bep.,  839. 
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Limit  of  judicial  power  as  to  property  abroad. 

629.  Except  as  provided  in  this  Code/  a  nation  caD 
exercise  no  judicial  power  over  private  property,  which 
is  within  the  exclusive  jurisdiction  of  another  nation, 
other  than  such '  as  it  may  exercise  by  controlling  the 
acts  of  its  owner. 

■  See  Article  627,  note. 

*ThiB  exception  will  include  such  cases  as  the  jarisdiction  to  enforce 
specific  performance  of  a  contract  to  convey  lands  in  another  nation  ;  or 
to  cancel  a  usarious  mortgage  on  such  lands  ;  or  to  require  an  assignmeot 
by  a  bankrupt  including  foreign  assets. 

Voluntary  appearance.    * 

630.  Ill  civil  cases,  a  voluntary  appearance  of  any 
person,  natural  or  artificial,  may  be  treated  as  equiva- 
lent to  personal  presence  and  service  within  the  juris- 
diction. 

The  following  authorities  extend  the  jurisdiction  to  all  persons,  al- 
though beyond  the  territory,  who  voluntarily  submit  themselves  to  the 
jurisdiction  of  the  nation  in  the  manner  prescribed  by  its  laws  in  force  at 
the  time  of  such  submission.    Meeus  «.  Thellusson,  8  Exchequer  Bep.,  638. 

"It  is  not  contrary  to  natural  justice  that  a  man  who  has  agreed  to 
receive  a  particular  mode  of  notification  of  judicial  proceedings  tdioald 
be  bound  by  a  judgment  in  which  that  paticular  mode  of  notificatioo  has 
been  followed,  even  though  he  may  not  have  had  actual  notice  of  them." 
Vallee  v.  Dumergue,  4  Exchequer  Rep.,  290,  303. 

"  Not  only  is  such  a  clause  binding,"  (i.e.,  "  a  clause  that  the  party  in 
question  elects  for  the  purpose  of  the  instrument,  a  certain  spot  as  his 
domicil,")  "  but  so  also  even  without  express  stipulation  to  that  effect  is 
a  provision  of  the  law  of  the  place  of  contract  declaring  a  certain  trans- 
action to  be  of  its  own  force  an  election  of  domicil  there."  Wtitlakt, 
Private  Intern.  Law,  %  383  ;  Vallee  v.  Durmergue,  4  Exchequer  i2<?p.,290. 

So  in  several  of  the  United  States  there  are  statutes  providing  that  con- 
tracts executed  and  to  be  performed  by  foreign  corporations  within  tbe 
territory,  may  be  enforced  there  after  service  of  process  on  the  perwn 
who  represented  the  foreign  company  in  making  the  contract,  even  thouc^i 
he  -has  ceased  to  be  its  agent.  I^afayette  Insurance  Co.  v.  Frencli.  18  Hotr 
ard  U.  8  bupr.  Ct.  Rep.,  407  ;  Gillespie  «.  Commercial  Ins.  Co.,  12  Gratf 
(Mas^ichusetts)  Rep.,  201. 

Mff'ect  of  judgmerU  hy  jurisdiction  acquired  over 
property. 

631.  A  judgment  in  a  case  which  is  brought  within 
the  judicial  power  of  the  nation,  by  reason  of  the  pres- 
enpe  or  character  of  the  property  merely,  the  person 
not  being  subject  to  the  jurisdiction,  binds  such  prop- 
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€rty  everywhere ;  but  can  not  bind  the  person  any- 
where, except  in  relation  to  the  property,  and  its  appli- 
cation. 

Story  Confl.  of  L.,  %  546.  Green  o.  Van  Boskirk,  7  WaUaae  U,  8, 
J9upr,  Ct,  Rep.,  189. 

JEiff'ect  of  judgment  hy  Jurisdiction  acquired  over 
person. 

632.  A  judgment,  affecting  property  in  a  case  which 
is  brought  within  the  judicial  power  of  the  nation,  by 
reason  of  the  person  merely  being  subject  to  the  juris- 
-diction,  binds  such  person  everywhere,  but  can  not 
directly  bind  property  which  is  not  subject  to  the  judi- 
cial power  of  the  nation. 

Qtory,  Oonfl.  ofL.,  §  543. 

Ouardianshijp, 

633-  The  courts  of  a  nation  have  power  to  appoint  a 
guardian  of  the  person  of  an  infant  who  is  within  their 
jurisdiction  and  there  domiciled,  or  of  property  within 
their  jurisdiction  belonging  to  an  infant  who  is  within 
or  withQut  their  jurisdiction. 

S«;e  Jolinson  «.  Beattie,  10  Ciark  dk  HnneUy*$  Rep,,  42 ;  McLoskj  «. 
Raid,  4  Bradford*s  Surrogate  (Ifeic  York)  Rep.,  884;  Stephens  v,  James. 
1  Mylne  cfe  Keen*$  Rep.,  627. 

The  same. 

634.  The  courts  of  a  nation  may  interfere  to  protect 
the  person  and  property  of  one  not  having  legal  capa- 
city, if  such  person  is  within  their  jurisdiction,  not- 
withstanding the  existence  of  a  foreign  guardianship  ; 
and  may  appoint  a  new  guardian  for  such  purpose. 

In  cases  other  than  infancy,  the  courts  of  a  nation 
may  determine  the  question  of  legal  incapacity,  upon 
which  the  appointment  of  a  guardian  depends,  so  far  as 
it  affects  the  person  and  movables,  unless  the  person  be 
domiciled  in  another  nation  whose  courts  have  deter- 
mined such  capacity ;  and  in  all  cases  may  determine 
such  question  as  to  immovables  within  its  own  limits, 
with  the  effect  prescribed  in  article  558. 

Forfeiture. 

635.  An  action  for  a  forfeiture  can  be  brought  only 
in  a  court  of  the  nation  imposing  the  forfeiture.  •  The 
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term  **  forfeiture,"  as  used  in  this  article,  means  a  pen- 
alty for  a  wrong,  without  any  necessary  relation  to  the 
actual  damage. 

Wetilake,  Private  Intern.  Law,  %  403  ;  8torjf,  (JonJL  of  L.,  %  081. 

For  example,  a  atatute  making  offlcen  of  a  corporation  liable  for  ita 
debtR  when  thej  fail  to  make  report  of  the  condition  of  the  oorpomtion. 
DerickFon  «.  Smith,  8  JhUeher  (New  Jersey)  Sep.,  166. 

Story,  Confl,  of  L„%  664. 

Actions  concerning  immovable  property. 

636.  Actions  to  recover  immovable  property,  or  for 
injuries '  thereto,*  can  be  brought  only  in  the  nation 
within  whose  territory  the  property  is  situated. 

*  Doulaon  v,  Matthews,  4  Term  Sep.,  508 ;  Livingston  «.  Jefferson,  1 
BroekenbroughU.  8.  Oire,  Ct,  Rep.,  208 ;  Watte  «.  Kinnej,  6  mu  (Jfem 
Tork)  Sep.,  81  ;  Northern  Indiana  R.  R  v.  Michigan  Central  R.  B.,16 
Howard  U.  8.  8upr.  Ct.  Rep.,  242-244. 

*  Rogers  0.  Woodbnry,  15  Pickering  (Moieaehueettt)  Rep.,  IStL 

Foreign  governToents  and  tlieir  representatives. 

637-  A  nation  can,  exercise  no  judicial  power  over 
foreign  sovereigns ;  nor  over  the  property  of  fordgn 
states,  nations  or  sovereigns  ;  except  such  property  as 
against  the  will  of  the  nation  is  within  its  jurisdiction, 
and  except,  also,  as  provided  in  the  next  article. 

The  exemption  of  agents  of  international  interoonrse  is  defined  hf 
Articles  189  and  140. 

Dake  of  Bmnswick  v.  King  of  Hanoyer,  2  Olark  A  Finnd^e  Rep., 
(N.8.)X. 

A  foreign  sovereign  is  4iot  amenable  to  the  courts  of  another  oonntix 
for  any  act  done  by  him  as  a  sovereign  in  his  own  country  ;  and  does  not 
by  appearing  to  a  salt  waive  his  right  to  take  that  defense ;  but  if  he 
also  has  the  character  of  a  subject  of  the  country,  distinct  from  that  of 
a  foreign  sovereign,  he  may  in  respect  of  acts  done  in  that  character  be 
made  amenable.  Dake  of  Brunswick  «.  King  of  Ebmover,  6  BeaeeM^e 
Rep.»  1 ;  2  Houee  of  Lorde  Oat.,  1. 

Pvhlic  property  of  one  nation  within  the  territory 
of  another. 

638.  The  judicial  power  of  a  nation  extends  to  the 
public  property  of  another  nation  situated  within  the 
territory  of  the  former,  for  the  following  purposes 
only: 

1.  For  the  purposes  of  eminent  domain  ; ' 

2.  For  the  enforcement  of  a  lien  upon  such  property 
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created  within  the  jurisdiction,  unless  claimed  by  a  mem- 
ber of  the  nation  to  which  the  property  belongs  ;  and, 

3.  To  cut  off  such  a  lien  held  by  the  former  nation 
or  its  members ; 

Subject  to  the  power  of  the  nation  in  the  last  two 
cases  to  take  possession  of  the  property,  for  the  benefit 
of  the  foreign  nation,  on  indemnifying  the  creditor. 

1  See  Article  50. 

Power  of  consul  to  appear  for  member  of  Ms  nation. 

639.  A  consul  has  power  to  appear  before  any  court 
or  tribunal,  in  case  of  necessity,  on  behalf  of  any  mem- 
ber of  his  nation  who  may  be  absent,  incapable,  or  not 
well  represented. 

Treaty  between  the  United  States  and  New  Granada,  May  4,  I860, 
Art.  in. 

Special  authority  from  the  parties  in  interest  is  not  necessary. 
BluTuUhli,  Droit  International  OodiJU,%  256  ;  1  Konfi  Commentaries,  48. 

Jtedicial  power  of  consvZs. 

640.  The  consuls  of  any  nation  have  jurisdiction  to 
determine  controversies  of  every  nature '  arising  either 
at  sea  or  in  port,  between  the  officers  and  crews,  or  any 
of  tbem,  of  ships  'belonging  to  the  nation  of  the  consul, 
without  the  interference  of  the  local  authorities,  unless 
the  conduct  of  the  parties  disturbs  the  peace ;  ■  but  with- 
out prejudice  to  the  right  of  the  parties  to  resort,  on  their 
return,  to  the  judicial  authority  of  their  own  nation.* 

By  the  Act  of  Congress  of  the  United  States,  (March  6, 1855,  "  to  regu- 
late the  carriage  of  passengers  on  steamships  and  other  vessels/')  all  dis- 
pates  and  differences  of  any  nature  between  the  captains  and  their  officers 
on  the  one  hand,  and  the  passengers  of  their  ships  on  the  other,  shall  be 
bronght  to  and  decided  by  the  circait  or  district  coarts  in  the  United 
States,  to  the  exclusion  of  all  other  courts  or  authorities  ;  and  this  pro- 
vision is  made  a  part  of  the  treaty  between  the  United  States  and  Italy, 
Feb.  8, 1868,  Art.  XIL,  15  U.  8.  Stat,  at  L.,  (IV.,)  185. 

In  the  case  of  the  Golubchick,  1  TT.  BMruon  Rep.,  148.  168.  it  was 
held  that  the  Court  of  Admiralty  has  a  riglit  to  inn  rfere  in  suits  for 
wages  prosecuted  by  foreign  seamen  against  foreign  vessels. 

Consent  of  the  foreign  minister  or  consul  is  not  essential  to  fonnd  the 
jurisdiction  of  the  court  in  such  a  case.  It  is  necessary,  however,  that  no- 
tice of  intended  proceedinf^s  should  be  given  in  the  first  instance  to  the 
representative  of  the  government  to  which  the  vessel  proceeded  against 
belongs. 

In  La  Blache  o.  Rangel,  Law  Sep.,  2  P.  C,  App.,  88,  Lord  Roiollt 
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held,  tHat  if  a  foreign  consal,  by  protest,  objects  to  the  proeecation  of  a 
suit,  the  Court  of  Admiralty  will  determine  whether  it  is  proper  that 
the  suit  should  proceed  or  be  stayed.  Such  protest  does  not  ipso  facto 
operate  as  a  bar  to  the  prosecution  of  the  suit,  as  the  foreign  consul  has 
not  the  power  to  put  a  veto  on  the  exercise  of  jurisdiction  by  the  Coart 
of  Admiralty. 

The  consul  may  thus  intervene  even  against  the  claim  of  a  member  of 
the  nation  ;  it  is  the  nationality  of  the  vessel,  and  not  the  nationalitj  of 
the  individual  seaman  suing  for  wages,  that  determines  tbe  course  of 
procedure. 

1  Convention  between  the  United  States  and  Italy,  Feb.  8, 1808,  Art  XL, 
16  U.  8.  Stat,  at  L.,  609. 

*  Perhaps  this  should  be  expressly  restricted  to  private  ships. 

'  Some  of  the  French  treaties  qualify  this  by  the  additional  exception 
of  cases,  "  where  a  member  or  iohabitant  of  the  country  or  one  not  at- 
tached  to  the  vessel  is  involved." 

^  Treaty  between  the  United  States  and 

Denmark,    July         11,  1861,  Art.  I.,  18  U.  8,  8taL  at  L.,  605. 

Venezuela.  August    27,  1860.    "     XXVI.,  12  Id.,  1148. 

Many  other  treaties  contain  substantially  similar  provisions. 


CHAPTER  XLIX. 

JUDICIAL  POWER  IN  CRIMINAL  CASES. 

♦ 
Abticlb  641.  Criminal  jurisdiction  of    a  nation   over   its  own 

members. 
642,  648,  644.  Criminal  jurisdiction  of  a  nation  over  foreigners. 

645.  Torts  against  immigrants  by  carriers. 

646.  Conspiracies  against  foreign  government. 

647.  Limit  of  punishment  of  foreigners. 

648.  Punishment  on  foreign  private  ships. 

649.  Foreigners  within  a  nation  without  their  consent 
660.  Pirates  subject  to  the  criminal  jurisdiction  of  all 

nations. 

Criminal  jurisdiction  of  a  nation  over  its  oton 
mevibers, 

641.  The  members  of  a  nation  are  subject  to  criminal 
prosecution  in  its  own  tribunals,  and  in  no  others,  for  an 
infraction  of  its  criminal  law  committed  within  its  ex- 
clusive jurisdiction,  except  as  provided  by  this  Chapter. 
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For  such  infractions  committed  within  its  concurrent 
jurisdiction,  they  are  thus  subject  until  tried  for  the 
same  acts'  and  convicted  or  acquitted  in  a  compe- 
tent tribunal  of  the  nation  where  the  act  was  com- 
mitted. 

«  • 

^Although  the  act  committed  within  the  concurrent  jarisdiction  may 
constitute  a  different  crime  by  the  law  of  each  nation,  there  seems  to  be 
no  reason  for  allowing  a  double  punishment. 

CrimiTial  jurisdiction  of  a  nation  over  foreigners. 

642.  The  administration  of  criminal  justice  by  a 
nation,  through  its  tribunals,  extends  to  foreigners 
actually  within  its  territorial  limits,  who  have  com- 
mitted an  infraction  of  its  criminal  law  in  whole  or  in 
part,*  either, 

1.  Within  its  territorial  limits  ;  or, 

2.  On  board  the  public  vessels  of  the  nation  in  any 
place  whatever ;   or, 

3.  On  board  the  private  vessels  of  the  nation  on  the 
high  seas ;  or, 

4.  On  board  the  private  vessels  of  the  nation,  within 
the  territorial  jurisdiction  of  another  nation,  if  the 
offender  has  not  been  already  tried  for  the  act  in  ques- 
tion and  acquitted,  or  convicted  in  a  competent  tribu- 
nal of  the  nation  where  the  offense  was  committed. 

^  One  whose  act  in  one  country  causes  death  in  another^  may  be  tried 
in  either.  Opinion  of  Sir  J.  Mariott  in  GaseB  and  Opinions  in  ConMitii- 
tional  Law,  by  Forsyth,  p.  217. 

In  State  c.  Grady,  84  Connecticut  Rep.,  118,  the  rnle  laid  down  was, 
that  no  State  can  punish  criminally  an  act  which  was  wholly  committed 
without  its  territorial  jurisdiction,  but  if  any  part  of  the  criminal  act  be 
committed  within  the  jurisdiction,  the  offender,  whether  he  was  at  the 
time  within  the  jurisdiction  or  not,  may  be  punished,  if  jurisdiction  can 
be  obtained  of  his  person. 

Crimes  committed  on  the  high  seas,  whether  on  board  public  or  private 
ships,  are  considered  as  committed  in  the  territory  of  the  nation  to  wliich 
the  ship  belongs,  whether  the  accused  be  of  the  nationality  of  the  ship 
or  a  foreigner,  and  whether  the  crime  were  committed  against  a  fellow 
countryman  or  between  foreigners.  Rvquelme,  Dcreeho  Internacional, 
torn.  I.,  pp.  243,  246,  as  quoted  and  approved  by  Attorney-General 
CvsHiNO,  8  Opinions  of  U,  8.  AttomMen,,  73,  and  Cases  and  Opin.  in 
Constitutional  Law,  by  Forsyth,  p.  412. 

It  is  there  added,  in  explanation  of  the  rule  that  if  the  ship,  ou  bo ud 
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of  which  the  crime  had  been  committed,  arrives  at  a  port,  the  jariidie. 
tional  right  of  the  nation  to  which  the  ship  belongs  over  the  accuned  doe» 
not  on  that  account  cease.  So  that  if  the  accased  were  a  foreign  subject 
of  the  nation  to  which  the  port  belongs,  at  which  the  ship  stops.  eveD  Id 
that  case  it  is  the  right  of  the  captain  to  detain  him  on  board,  that  be 
may  be  judged  by  the  tribunals  of  the  ship's  country.  And  if  this  per- 
son should  get  on  shore,  and  should  institute  before  the  tribunals  of 
his  country  proceedings  against  the  captain,  the  local  authority  will  be 
incompetent  to  judge  the  foreign  captain,  because  the  fact  in  question 
occurred  in  a  foreign  country, — that  is,  on  board  a  foreign  vessel  on  tbe 
high  seas, — and  because,  by  embarking  on  that  ship,  the  party  is  pre- 
sumed to  have  submitted  himself  to  the  laws  of  the  foreign  territory  of 
which  the  ship  constitutes  a  part. 

Compare  18  and  19  Viet.,  ch.  91,  §  21 ;  The  Queen  «.  Lopes,  27  Lav 
Jmirn.,  Mag.  Ccues,  48 ;  Caus  and  Opinions  in  Constitutional  Late  hy  For- 
syth, P-  235  ;  and  United  Sutes  Crimes  Act  of  1825,  4  U.  81  Stat,  at  L.,  115. 

Riquelme,  cited  above,  lays  down  the  rule  that  crimes  committed  on 
board  a  private  vessel  within  the  territorial  jurisdiction  of  a  nation  are 
cognizable  by  the  courts  of  that  nation,  unless  the  offense  affects  only  tbe 
interior  discipline  of  the  ship  without  disturbing  or  compromising  the 
tranquillity  of  the  port  and  without  affecting  a  citizen  or  domiciled  resi- 
dent of  the  country,  and  the  local  authorities  must  not  interfere  except  at 
the  instance  of  the  consul  and  in  aid  of  the  jurisdiction  of  the  nation  to 
which  the  vessel  belongs. 

The  conflict  of  authorities  in  reference  to  this  rule  will  be  found 
reviewed  in  Bishop  on  Criminal  Law,  g§  590-eOO. 

The  same. 

643.  'I^be  cnminal  jurisdiction  of  a  nation  extends 
to  foreigners : 

1.  Who  commit  theft  beyond  its  limits,  and  bring, 
or  are  found  with,  the  property  stolen,  within  its  lim- 
its; or, 

2.  Who,  being  beyond  its  limits,  abduct  or  kidnap, 
by  force  or  fraud,  any  person,  contrary  to  the  laws  of 
the  place  where  such  act  is  committed,  and  send  or 
convey  such  person  within  the  limits  of  the  nation,  and 
are  afterwards  found  therein ;  or, 

3.  Who,  being  beyond  its  limits,  cause,  or  aid, 
advise  or  encourage,  another  person  to  commit  any  act, 
or  be  guilty  of  any  neglect  within  the  same,  which  is  a 
criminal  act  or  neglect  according  to  the  laws  of  the  na- 
tion, and  who  are  afterwards  found  within  its  limits. 

Penal  Code,  reported  for  Ifew  York,  %  15. 
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The  same. 

644.  The  criminal  jurisdiction  of  a  nation  extends 
also  to  foreigners  foand  within  its  jurisdiction,  who 
have  committed  at  any  place  beyond  its  territorial  lim- 
its either  as  principals  or  accessories  any  of  the  follow- 
ing infractions  of  its  criminal  law : 

1.  A  crime  against  its  national  safety ;  or, 

2.  Counterfeiting  or  forging  its  national  seal,  national 
papers,  national  money  having  currency  within  its  lim- 
its, or  bills  of  any  bank  authorized  by  its  laws. 

These  proYlsions  are  taken  from  the  Law  of  Jane  27, 1866,  amending 
Articles  6,  6  and  7  of  the  French  Oriminai  Oode,  toI.  0,  p.  657. 

Tbrts  against  immigrants  by  carriers. 

645.  Carriers,  of  whatever  nationality,  who  bring 
the  aggrieved  person  within  the  territorial  limits  of  a 
nation,  are  punishable  through  its  tribunals  for  any 
wrong  committed  by  them  against  an  immigrant,  which, 
if  committed  within  its  exclusive  jurisdiction,  would 
be  an  infraction  of  its  criminal  law.. 

Aooording  to  the  opinions  of  Sir  John  Dodbon,  Sir  John  BoMXLLTand 
flir  A.  E.  CkKSBURK,  {Farsjfth's  (kues  d  Opinions  in  CcMMHtutional  Law, 
p.  228,)  the  GoartB  of  Great  Britain  and  of  her  colonies  now  have  no  such 
Juriadiction  in  case  of  injuries  committed  on  the  high  seas  under  a 
foreign  flag. 

This  article  would  obviate  such  a  failure  of  Justice. 

Conspiracies  against  foreign  nation. 

646.  Conspiracies  formed  within  the  jurisdiction  of 
one  nation  against  the  government  of  a  friendly  nation 
and  carried  into  effect  by  overt  acts,  are  punishable  by 
either  nation  within  whose  jurisdiction  the  offender  is 
found. 

See  Regina  e.  Benard,  1  Fifsi&r  A  2^nfoa0n'«B0p.,24O;  OaasBdb  Opinions 
in  OonstituHonai  Law,  hy  Forsyth,  p.  286. 

Limit  of  punishment  of  foreigners. 

647.  No  greater  punishment  can  be  inflicted  by  any 
nation  on  a  foreigner  than  such  as  is  allowed  by  the 
law  of  the  place  to  be  inflicted  on  a  member  of  the 
nation  in  a  like  case. 

Punishment  on  foreign  private  ships. 

648.  No  punishment  can  be  inflicted  on  board  of 


436  OUTLINES  OF  AN 

private  ships  of  one  nation,  within  the  territorial  juris- 
diction of  another,  greater  than  is  allowed  by  the  law 
of  the  latter,  for  the  like  offense  committed  on  board  of 
domestic  ships. 

Foreigners  within  a  nation  without  their  consent, 

649.  The  provisions  of  article  642  apply  to  foreigners 
brought  or  being  within  the  territory  of  a  nation  with- 
out their  free  consent. 

Regina  «.  Lopez,  7  Goxe%  Criminal  Casea ;  8.  C,  1  Deardy  d:  Btlt$ 
Grown  Cases,  525. 

See  People  t>.  McLeod,  25  Wendell  (JVw  Tark)  Rep.,  602.  "  It  is  a  well 
settled  rule  of  iiiterDational  law  that  a  foreigner  in  bonnd  to  regard  the 
criminal  laws  of  the  country  in  which  he  may  sojourn,  and  for  any  offeuM 
there  committed  he  i»  amenable  to  those  laws.  .  .  .  His  escape  into 
Capada  did  not  purge  the  offense  nor  oust  our  jurisdiction.  Being  retaken 
and  brought  in  fact  within  our  jurisdiction,  it  is  not  for  us  to  inquire  by 
what  means  or  in  what  precise  manner  he  may  have  been  brought  within 
the  reach  of  justice."    State  c.  Brewster,  7  Vermont  Bep.,  122, 123. 

"  There  is  no  ofiense  in  trying,  and,  if  he  be  guilty,  convicting  the  sub- 
ject of  a  foreign  government  who  has  been  guilty  of  a  violation  of  our 
laws  within  our  jurisdiction  ;  or  if  he  had  made  his  escape  from  our  juris- 
diction and  by  any  accident  were  thrown  within  it  agiiin ;  if  he  were 
shipwrecked  on  our  coast,  or  fraudulently  indaced  to  land  by  a  repre- 
sentation that  it  was  a  different  territory,  with  a  view  to  his  being  given 
up  for  prosecution,  there  would  seem  to  be  no  reason  for  exempting  him 
from  responsibility  to  our  laws."    State  «.  Smith,  1  Bailey  Late  Sep.,  292. 

See  Eip.  Scott,  9  Barnetoall  A  CresioelVs  Rep.,  440 ;  Bishop's  CrimituU 
Law,  §  694 ;  Britton's  Case,  2  City  HaU  Bee,,  {New  York,)  119. 

Pirates  sviject  to  the  criminal  jurisdiction  of  all 
nations. 

650.  Persons  guilty  of  piracy,  as  defined  in  Chapter 
X.,  on  Piracy,  are  subject  to  be  tried  in  the  courts  of 
any  nation  within  whose  jurisdiction  they  are  found, 
and  to  be  punished  as  its  laws  prescribe. 

Every  human  being,  whether  belonging  to  a  civilized 
or  uncivilized  community,  and  with  or  without  social 
or  political  ties,  is  under  the  protection  of  law,  and  if 
he  does  not  belong  to  a  nation  having  a  recognized 
government,  an  injury  to  his  person  or  property  by  a 
member  of  any  nation,  party  to  this  Code,  shall  be 
deemed  a  violation  of  public  law,  and  punishable  as 
piracy. 
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TITLE    XXVIII. 

PROCEDURE. 

Abtiglb  651,  653.  Law  of  the  foram. 

658, 654.  Measure  of  damages. 

655.  Absence  of  proof  of  foreign  law. 

Law  of  the  forum. 

651.  The  form  of  the  remedy  and  the  mode  of  pro- 
cedure are  governed  by  the  law  of  the  place  where  the 
proceeding  is  taken. 

Story,  Confl,  of  L.,  §§  566,  575,  et  aeq.  ;  Carver  v.  Adams,  38  VermoYU 
Rep.,  500;  Sherman  «.  Qassett,  4  Gilman  (llUnois)  Rep,,  531 ;  Mason  9. 
Doasay ,  85  lUinaia  Rep, ,  424.    . 

"  On  matters  of  procedure  aU  mankind  whether  aliens  or  liege  subjects 
...  are  boand  by  the  law  of  the  forum.  If  a  law  were  made  upon  this 
subject  working  oppression  and  injustice  to  the  subjects  of  a  foreign 
State,  that  State  might  make  representations  and  remonstrances  against 
this  law  to  our  government ;  but  while  it  remains  in  force  judges  have 
no  choice  but  to  give  it  effect."  Lopez  c.  Burslem,  4  Mooters  Privy 
CouncURep,,  305. 

The  rule  extends  to  the  question  of  parties  to  a  judicial  proceeding. 
Wesildke,  Private  IntermUional  Law,  409 ;  Kirkland  «.  Lowe,  33  Missis- 
sippi  Rep.,  423  ;  Wilson  «.  Clark,  11  Indiana  Rep.,  385  ;  Foss  v.  Nuttinjjr, 
80  Massachusetts  (14  Oray)  Rep.,  484 ;  Blane  v.  Drummond.  1  Brockenhrough 
U.S.  Cire.  Ct.  Rep.,  62;  Raymond  v.  Johnson,  11  Johnson*  $  (New  York) 
^p,  400  ;  Roosa  o.  Christ,  11  Nlinois  Rep.,  450. 

The  rule  extends  to  the  admissibility  of  a  set-off,  counter-claim,  re- 
coQpment  or  compensation.  Story,  Confi.  of  L.,  §  575  ;  Westlake*s  Private 
Intern.  L.,  §  411 ;  2  Parsons  on  Contracts,  592;  Bank  of  Galliopolis  v. 
Trimble,  6  B.  Monroe  {Kentucky)  Rep.,  599. 

The  rule  extends  to  defenses  under  statutes  of  limitation. 

Mr.  Westlake,  however,  contends  that  statutes  of  limitation  are  essen- 
tial  modifications  of  the  rights  created  by  the  jurisprudence  in  which 
they  exist,  principally  on  the  ground  that  "  a  right  is  only  a  faculty  of 
putting  the  law  in  force," — i.  e,,  by  means  of  an  actual  judicial  remedy. 
The  definition  is  certainly  opposed  to  authority,  (Lindsay's  Introduc- 
tion to  Jurisdictum,  App.  CXV.,  CXXVI. ;  Windscheid  Pandekten, 
§§  37, 288 :)  and  does  not  agree  with  the  rule,  that,  a  lien,  mortgage  of 
pledge,  is  not  extinguished  by  the  limitation  having  attached  to  the  prin- 
cipal obligation,  (Civil  Code  reported  for  New  York,  g  1605  ;  Brent  u.  Bank 
of  Washington.  10  Petets*  U.  S.  Supr  Ct.  Rep.,  590  ;  Eastman  v.  Fonter. 
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4{i  MasMchusetU  Bep,,^^;  1  WoMumcfiBealProp&rtif.Book  I.,  ch.18, 
§  28,  p.  661 ;)  and  in  general,  it  is  certain  that  a  lien  may  exist  although 
CO  action  lies  to  enforce  it.  Be  Bromhead,  16  Law  Joum,,  Queen's  Benek 
Sep.,  355  ;  Kellett  o.  Kelly,  6  Irish  S^uUff,  84,  87 ;  ^he  Siren,  8  WaOaes 
U,  8.  8upr.  Ot.  Sep.,  158. 

The  saTne. 

652.  Where  the  law  of  the  place  not  only  bars  the 
remedy  bnt  vests  the  title  to  personal  property  or  ex- 
tinguishes the  right ;  the  title  so  acquired,  and  the 
right  so  extinguished  remain  the  same  everywhere. 

Fears  v.  Sykes,  86  Mississippi  Sep.,  688 ;  Mosely  «.  WiUiams,  5  JSUnsard 
U.  a.  Supr.  Ot,  Sep.,  628;  Shelby  o.  Gar,  11  Wheai^  U.  8.  Supr.  Ct, 
Bep.,  862. 

A  statutory  prescriptive  title  acquired  by  possession  extends  to  casei 
where  the  possession  is  beyond  the  territory  of  the  State  enacting  the 
statute,  if  the  action  to  enforce  the  title  is  brought  within  sneh  tenittny. 
Blackburn  o.  Morton,  18  Arkansas  Sep,,  884. 

Measure  qf  cUtToages. 

653.  The  measure  of  compensation  in  damages 
which  may  be  awarded  in  a  judicial  proceeding  is  gov- 
erned by  the  law  of  the  place  where  the  cause  of  action 
arose. 

The  foreign  penalty  can  not  be  also  awarded.  22  lOinois  Bep„  600. 
Where  the  statutes  of  a  State  make  shareholders  In  a  corporation  liable 
for  the  debts  of  the  corporation,  and  prescribe  the  remedy  to  enforce  the 
same,  the  courts  of  another  State  will  not  allow  creditors  to  pursue 
against  its  own  citizens  a  different  remedy  which  will  operate  with  greater 
hardship  upon  them.  Erickson  e.  Nesmith,  81  MassaehuseUs  Rep.,  281 ; 
Halsey  e.  McLean,  04  MassaehuseUs  Sep.,  488. 

The  same. 

654.  Where  money  is  the  object  of  the  proceeding, 
the  tribunal  must  allow  that  sum  in  the  currency  of 
the  country  where  the  proceeding  is  brought,  which 
will  place  the  party  in  funds  to  the  amount  due  in  the 
country  where  the  debt  is  payable,  calculated  by  the 
real  par  and  not  by  the  nominal  par  of  exchange. 

Story,  Oenfl.  cfL.,%  800. 

The  measure  of  damages  is  the  amount  in  the  money  of  the  fomm 
which  is  there  equal  to  the  sum  which  the  plaintiff  was  entitled  to 
abroad. 

Stauwood  V.  Flagg,  08  Massachusitts  Bep,,  124  ;  Nickerson  v.  Soesman, 
08  Id.,  364  ;  Gushing  o.  Wells,  08 /d.,  660 ;  Marburg «.  Marburg,  26  Jfary* 
land  Bep.,  8 ;  Renners  v.  Clemens,  68  Pennsylvania  State  Bep.,  24 
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Absence  of  proof  qf  foreign  law. 

655.  The  tribunals  must  in  every  case  apply  the  law 
of  their  own  nation,  unless  a  foreign  law  applioable  to 
the  case  is  shown. 

FoQlke  «.  Fleming,  18  Marjfland  Sep.,  892 ;  Bean  «.  Brlggs,  4  Jawa  Sep., 
464;  interpretation,  Whidden  e.  Seelje,  40  Maine  Sep.,  247.  To  the 
^ntraiy,  Cammell  v.  Sewell,  6  Eurkkme  db  Nonnan  Rep,,  740.  CieU 
Code,  reported  for  New  York,  §  1887. 

A  par^y  who  reliee  upon  a  right  or  an  exemption  bj  foreign  law,  ie 
bound  to  bring  Buch  law  properly  before  the  court  and  establish  it  in  full, 
otherwiee  the  court,  not  being  entitled  to  take  notice  of  euch  law  without 
judicial  proof,  must  proceed  according  to  the  law  of  its  own  nation. 
Llojd  e.  Ginbert,  Law  Rep,,  1  Q^e«n'$  Beneh,  116. 

It  is  a  well  settled  rule  founded  on  reason  and  authority,  that  the  leas 
fori,  or  in  other  words,  the  law  of  the  country  to  whose  courts  a  party 
appeals  for  redress,  furnishes  in  all  cases,  pruTui  faeie,  the  rule  of  deci- 
sion ;  and  if  either  party  wishes  the  benefit  of  a  different  rule  or  law,  as, 
for  instance,  the  lea  donMUU,  leoB  loei  eoniraeiue,  or  lea  loot  rei  eitm,  he  must 
ayer  and  prove  it.  Norris  e.  Hairis,  16  California  {Harmon)  Sep.,  220. 
To  this  role,  an  exception  has  heretofore  been  recognised  to  some  extent 
in  the  United  States  by  presuming  that  the  common  law  prevails. 

29 
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TITLE    XXIX. 

EVIDENCE. 

Abtiolb  856.  Adminibilitjr  and  effect  of  OTidenea^ 
667,658.  NoUry's  certificate. 

659.  Evidence  of  foreign  laws. 

660.  Record,  how  authenticated. 

661.  Oral  evidence  of  foreign  record. 

662.  Manner  of  proving  other  official  doeiUBfliita. 
668.  Cootente  of  official  certificates. 

664.  Taking  foreign  tt*8timon7. 

665.  Form  of  oath  or  affirmation. 

Admissibility  and  effect  of  evidence. 

656.  The  law  of  the  nation  within  whose  jurisdictioD 
a  tribunal  acts,  determines  the  admissibility  and  effect 
of  evidence  produced  before  it. 

Blocker  o.  Whittenburg,  12  Louisiana  Annual  Rep.,  410. 

WeMlake'i  PrivaU  Intern,  Law,  §§  172,  177.  412. 

Some  authorities,  however,  make  an  exception  to  thip  role  in  the  cue 
of  books  of  account  f  and  state  that  their  efiect  as  evidence  is  governed 
by  the  law  of  the  place  where  they  are  kept.  See  Siorjf,  OonJL  of  L,% 
686  ;  Falix,  Droit  International  Prive,  I.,  p.  461. 

The  presumptions  arising  from  a  contract  are  daid  by  Demangeaiy  1 
FcBlix  Dr.  Intern.  Prive,  p.  461,  note  (a,)  to  be  within  this  rule ;  bat  the 
opinion  of  Fcdix,  (1  Id.,  p.  460,)  to  the  contrary  is  supposed  to  be  cor- 
rect. 

Notary*  s  certificate. 

657.  The  certificate  of  a  notary,  if  made  under  hia 
signature  and  seal  of  office,  is  sufficient  in  form  where- 
ever  produced  in  evidence. 

In  re  Davis*  Trusts,  Law  Rep.,  8  Equity  Seriee,  98. 

Where  an  affidavit  is  sworn  before  a  notary  abroad,  the  signatare  most 
be  verified  by  oath  before  it  can  be  received  here,  though  the  rule  hu 
been  relaxed  where  the  fund  was  very  small,  (Mayne  v.  Butler,  18  Weeidf 
Rep.,  128.) 

In  re  Earl's  Trusts,  4  Kay  d  Johmon'i  Rep.,  800. 

The  same. 

658.  The  cetificate  by  a  notary '  of  his  presentment 
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for  and  demand  of  acceptance  or  payment  of  any  instru- 
ment which  is  negotiable  by  the  law  of  the  place  where 
it  is  payable,  and  of  the  refusal  of  either,  and  of  his 
protest  of  such  instrument,  and  of  his  service  of  notice 
thereof  on  any  or  all  the  parties,  specifying  the  mode 
of  giving  such  notice  and  the  reputed  place  of  residence 
of  the  party  to  whom  the  same  was  given,  creates  a  dis- 
putable presumption  of  the  facts  contained  in  such  cer- 
tificate" as  against  all  persons,  but  not  in  favor  of  the 
notary  himself  or  his  successors  in  interest.  • 

'  A  uniform  mle  Beems  desirable  in  the  case  of  negotiable  paper,  leav- 
ing the  effect  of  other  notarial  certificates  to  be  jproyemed  by  the  law  of 
tbe  forum.  The  American  courts  hold  that  the  admissibility  and  effect 
of  a  notary's  certificate  are  governed  by  the  law  of  the  forum.  Kirkland 
V.  Wanzer,  2  Duer  {New  York)  Bep.,  278  ;  Blocker  v.  Whittenburgh,  12 
Louisiana  Ann^ial  Rep.,  410  ;  Gautt  o.  Gautt,  12  Id.,  678.  An  exception 
is  made  by  the  Laws  of  New  York,  1865,  ch.  309,  in  the  case  of  a  protest, 
&c.,  of  a  foreign  bill,  note  or  check. 

-  Lam  of  New  York,  1833,  ch  271,  §  8  ;  Bank  of  Vergennes,  7  Bar- 
hour  (New  York)  Rep.,  143. 

^  Tbis  exception  is  omitted  in  the  New  York  statute,  but  seems  a  rea- 
sonable one. 

Emdence  of  foreign  laws, 

659.  Copies  of  statutes,  codes  or  other  written  laws, 
and  of  the  proclamations,  edicts,  decrees  and  ordin- 
ances of  the  executive  power  of  any  foreign  nation, 
when  authenticated  by  the  great  or  principal  seal  of 
the  nation,  or  printed  in  its  books  or  documents  pur- 
porting or  proved  to  have  been  published  by  the  au- 
thority thereof,  or  proved  to  be  commonly  admitted  as 
evidence  of  the  existing  law,  in  the  tribunals  of  such 
nation,  are  to  be  admitted  by  the  tribunals  of  other 
nations,  on  all  occasions,  as  presumptive  evidence  of 
such  laws,  proclamations,  edicts,  decrees  and  ordin- 
ances. The  unwritten  or  customary  law  of  a  nation 
may  be  proved  by  oral  evidence ;  and  the  books  of 
reports  of  cases  adjudged  in  its  tribunals,  may  also  be 
admitted  as  presumptive  evidence  of  such  law. 

See  La%D$  of  New  York,  1869,  ch.  883. 

The  anwritten  law  of  a  foreign  country  is  a  fact  to  be  proved,  as  other 
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facts,  bj  the  tdBtSmonj  of  exports ;  the  statutory  law,  1^  the  law  itself, 
or  an  exemplified  oopj. 

Baltimore  &  Ohio  R.  B.  Go.  «.  Glenn,  28  Maryland  Etp.,  287, 
Gardner  e.  Lewis,  7  OiU  {Maryland  Bsp.,  877 ;  De  Sobry  «.  De  Lalstn; 
2 1/arris  db  Johmon's  {Maryland^  B^p.^  191. 

A  construction  given  to  the  statutes  or  constitution  of  a  State  bj  its 
supreme  judicial  tribunal,  is  to  be  followed  by  the  courts  of  other  Statea 
Franklin  e.  Twogood,  26  lima  Rep.,  620. 

Record^  how  authenticated. 

660.  A  judicial  record  of  a  foreign  nation  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of 
the  tribunal  annexed,  if  there  be  a  clerk  and  seal,  or  of 
the  legal  keeper  of  the  record  with  the  seal  of  his  office 
annexed,  if  there  be  a  seal,  and  with  a  certificate 
of  the  chief  judge  or  presiding  officer,  that  the  person 
making  the  attestation  is  the  clerk  of  the  tribunal  or 
the  legal  keeper  of  the  record,  and  in  either  case  that 
the  signature  of  such  person  is  genuine ;  together  with 
the  certificate  of  the  minister  or  other  officer  having 
charge  of  foreign  affairs  of  the  nation,  under  whose  au- 
thority the  record  is  kept,  and  having  the  custody  of 
the  great  or  principal  seal  of  such  government,  to  the 
effect  that  the  tribunal  whose  judicial  act  is  certified, 
had  jurisdiction  to  perform  such  act,  verifying  the 
signature  of  the  chief  judge,  or  presiding  officer. 

Oral  evidence  of  foreign  record. 

661.  A  copy  of  the  judicial  record  of  a  foreign  nation 
is  also  admissible  in  evidence,  upon  proof. 

1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript 
of  the  whole  of  it : 

2.  That  such  original  was  in  the  custody  of  the  clerk 
of  the  tribunal,  or  other  legal  keeper  of  the  same; 
and, 

8.  That  the  copy  is  duly  attested  by  a  seal,  which  is 
proved  to  be  the  seal  of  the  tribunal  where  the  record 
remains,  if  it  be  the  record  of  a  tribunal,  or  if  there  be 
no  such  seal,  or  if  it  be  not  a  record  of  a  tribunal,  by 
the  signature  of  the  legal  keeper  of  the  original. 
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Majnuer  of  proving  other  official  documents. 

662.  Other  foreign  official  documents  may  be  proved 
as  follows : 

1.  The  acts  of  the  execntiye,  or  the  proceedings  of 
the  legislature,  by  journals  published  by  their  author- 
ity, or  commonly  received  as  such  within  the  jurisdic- 
tion of  the  nation,  or  by  a  copy  certified  under  the  seal 
of  the  nation  or  sovereign,  or  by  a  recognition  there- 
of, in  some  public  act  of  the  executive. 

2.  Foreign  documents  of  any  other  class,  by  the 
original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate  under  the  seal  of  the  nation 
or  sovereign,  that  the  document  is  a  valid  and  subsist- 
ing document  of  such  nation,  and  that  the  copy  is  duly 
certified  by  the  officer  having  the  legal  custody  of  the 
original. 

Contents  of  offi/dal  certificates. 

663.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  that 
the  copy  has  been  compared  by  the  certifying  officer 
with  the  original,  and  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  such  original,  orof  a  specified  part 
thereof.  The  official  seal,  if  there  be  any,  of  the  certi- 
fying officer,  must  also  be  affixed  to  the  certificate. 

Taking  foreign  testimony. 

664.  It  is  the  duty  of  the  tribunals,  of  a  nation  to 
assist  the  tribunals  of  other  nations  in  procuring  evi- 
dence on  the  application,  duly  authenticated,  of  such 
foreign  tribunals,  transmitted  in  the  manner  prescribed 
by  the  law  of  the  nation  where  the  evidence  exists. 

Nelson  «.  United  States,  1  FeUrif  TT.  B.  Oirc,  Ct.  Bep,,  286,  note. 

Petition  of  Jay  and  Gierke,  6  Sandford^a  {New  York)  Bep.,  674. 

This  mode  of  proceeding  was,  however,  disapproyed  in  Ferrie  v.  Pub- 
lic Administrator,  8  BradfcrcTs  SurrogeUs  {New  York)  Bep.,  249,  264,  as 
exposed  to  the  objection  that  it  removed  the  inyestigation  into  a  foreign 
eoort  and  subjected  it  to  foreign  rules  of  evidence. 

The  French  tribunals  execute  letters  rogatory,  which  are  transmitted 
to  them  by  the  Minister  of  Justice,  who  receiyee  them  from  the  Minister 
of  Foieiipi  Affurs.  FcbUx,  Droit  InUm,  Privi,  I.,  p.  466.  Similar  pro- 
▼isions  exist  in  Austria,  Id,,  p.  472. 

In  the  United  States  the  courts  act  without  these  formalities. 
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Form  of  oaiTi  or  affi/rmaiion. 

665,  An  oath  or  affirmation  administered  in  the  form 
required  by  the  law  of  the  nation  within  whose  juris- 
diction it  is  administered,  on  the  requisition  of  a  foreign 
tribunal  specifying  no  form,  is  a  sufficient  authentica- 
tion of  the  testimony  of  a  witness. 

See  FaLim,  DroU  Intem.  PHti,  I.,  §g  247-249. 


INTERNATIONAL    CODE.  446 

TITLE    XXX. 

EFFECT  OF  JUDGMENT. 

Abtiglb  666.  Force  of  public  or  judicial  acts. 

667.  Effect  of  foreign  jadgments. 

668.  Impeachment  of  foreign  Jndgment. 

669.  Foreign  judgment,  forbidden  to  be  enforced. 

670.  Consent  to  execution  of  foreign  judgment. 

671.  Judgment  in  rem. 

672.  Judgment  as  to  status  of  a  person. 

678.  Effect  of  foreign  judgments  of  diYorce,   insolvency 
and  succession. 

Force  of  public  or  Judicial  acts. 

666-  ^^1^  faith  and  credit  must  be  given  in  each 
nation  to  the  public  acts,  records  and  judicial  proceed- 
ings of  the  tribunals  of  every  other  nation,'  party  to 
this  Code,  in  cases  within  its  jurisdiction,  except  as 
hereinafter  in  this  title  provided. 

This  is  the  rule  adopted  between  the  States  of  the  American  Union,  by 
the  Constitution  oftlie  United  States,  Art.  IV.,  §  1. 

*  This  should  apply  even  though  jurisdiction  was  assumed  under  the 
express  direction  of  •positive  law,  (Bishop  on  Marriage  and  Divorce,  vol. 
II.,  §  132 ;  Rose  v.  Himely,  4  GraneKs  U,  8.  Oirc.  Gt.  Rep.,  241.)  and  to 
judgments  in  rem  or  determining  «to^t^«,  as  well  as  to  personal  judg- 
ments.  * 

The  concluding  qualification  here  added,  referring  to  the  uniform  limit 
of  jurisdiction  prescribed  by  this  Code,  will  preclude  the  uncertainty 
which  has  arisen  in  the  American  courts  in  the  application  of  the  rule 
{United  States  Co/Utitution,  Art.  IV.,  §  1)  to  cases  where  one  State  is  ac 
customed  to  exercise  jurisdiction  under  circumstances  in  which  another 
would  refuse  to  exercise  it,  and  therefore  would  refuse  to  give  effect  to  a 
judgment  of  the  former. 

It  may,  perhaps,  be  thought  desirable  that  this  provision  should  be  ex- 
tended to  judgments,  &c.,  of  the  nations  which  are  not  parties  to  this 
Code. 

Eiffeci  qf foreign  jvdgment. 

667>  ^  personal  judgment  has  no  effect  beyond  the 
jurisdiction  of  the  nation  within  which  it  was  rendered, 
nor  within  such  jurisdiction  as  against  foreigners,  *  un- 
less it  appears  from  the  record  itself  or  other  proof  that 
it  was  rendered ; 
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1.  By  a  competent  tribunal ;  and, 

2.  Between  parties  either  duly  appearing,  or  cited, 
and  legally  represented,  or  defaulting.  " 

The  record  is  neyertheless  open  to  contradiction  in  respect  to  ulj 
JuriBdictioDal  fact  alleged  therein. 

*  It  seems  impossible  to  give  this  mle  its  proper  effect,  if  it  is  applied 
to  foreign  judgments  only.  If  an  English  surety  should  sue  his  Ameri- 
can principal  in  Scotland  for  money  obtained  from  the  surety  under  the 
compulsory  process  of  a  suit  in  Scotland  without,  due  appearance  or  cita- 
tion, the  judgment  in  that  suit  ought  not  to  be  eyidence  against  the 
principal,  even  in  Scotland. 

*  By  the  declaration  of  September  11,  1880,  between  France  and  Sar- 
dinia, for  the  reciprocal  ezecation  of  decrees  and  judgments  of  mtperior 
courts,  (8  De  Olereq,  118,)  it  was  proyided  that  a  court  in  considering  a 
foreign  judgment,  can  qaestion  it  only  in  the  three  following  points : 
First,  whether  the  decision  was  that  of  a  competent  tribunal ;  second, 
whether  it  was  rendered  between  parties  duly  cited  and  legaUy  repre- 
sented or  defaulting  ;  third,  whether  the  rules  of  public  law  or  the  in- 
terests  of  public  order  in  the  country  where  the  execution  of  the  judg- 
ment is  demanded  are  opposed  to  the  enforcement  of  the  deeimon  of  the 
foreign  tribunal. 

The  enactment  of  a  proyision  creating  a  presumption  in  fayor  of  the 
competency  of  a  superior  tribunal  does  not  seem  desirable,  particularly 
as  it  is  easier  to  proye  the  competency  of  a  court  than  to  disproye  it 
See  Latos  of  New  York,  1866. 

By  the  rule  which  preyails  among  the  American  States,  howeyer,  a 
judgment  of  a  superior  court  of  another  State  is  presumed  to  haye  been 
rendered  in  a  case  where  the  court  had  jurisdiction  unless  the  want  of 
jurisdiction  affirmatiyely  appears  by  the  record  or  by  other  proof.  Bissell 
0.  Wheelock,  65  MauachusetU  Bep„  277;  Buffinan  «.  Stimpson,  87  Id,, 
591 ;  Dunbar  v.  HaUowell,  84  lUinaU  Sep.,  188  ;  Sanford  «.  Banford,  38^ 
Canneetieyi  Eep,,6;  Gordon  v.  Robinson,  15  Maine  Sep.,  167 ;  Bankin  t. 
Goddard,  54  Id.,  88.  This  appears  also  to  be  the  rule  applied  by  tbe^ 
English  courts  to  foreign  judgments.  Barber  «.  Lamb,  8  (kmfFUfn  Bench 
Rep.,  96,  and  cases  there  cited. 

Some  earlier  authorities  tend  to  the  conclusion  that  a  foreign  judg^ 
ment  can  not  be  disputed  where  the  court  by  which  the  judgment  was 
rendered  has  jurisdiction  of  the  subject  of  the  suit  and  of  the  parties. 

These  rules  are  only  applied  by  the  English  courts,  where  it  appears 
that  the  judgment  was  on  the  merits,  and  that  by  the  law  o^  the  place 
where  it  was  recoyered,  the  decision  was  final.  Frayes  «.  Worms,  10 
Vemmon  Bench  Rep.,  {N.  S.,)  158. 

ImpeachmerU  of  foreign  judgmervt. 
668*  A  foreign  judgment  may  be   impeached   for 
fraud  or  collusion. 

The  authorities  restrict  the  rule  to  fraud  or  collusion  which  could  not 
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have  been  proved  in  the  action.      Bat  it  is  saggested  tliat  this  qualifica- 
tion should  be  omitted. 

Foreign  judgrnent^  forbidden  to  he  enforced. 

669.  No  nation  is  bound  to  give  effect  to  a  foreign 
judgment,  if  the  enforcement  thereof  is  forbidden  by 
an  exprea:^  *  provision  of  its  own  law. 

See  Article  666. 

Consent  to  execution  of  foreign  judgmervt. 

670.  A  foreign  judgment  cannot  be  executed  with- 
in the  territorial  jurisdiction  of  a  nation,  without  a 
judicial  inquiry  as  to  its  existence,  local  yalidity,  and 
extent. 

JudgmerU  in  rem. 

671.  A  judgment  against  a  specific  things  whether  it 
expressly  determines  the  title  to  the  thing  or  merely 
directs  specifically  its  sale,'  is  conclusive  upon  all  the 
world  as  to  the  title  under  the  judgment  or  under  the 
sale  had  pursuant  to  it. 

I  Judgments  directing  sale  for  satisfaction  of  a  debt,  were  held  to  be 
in  the  nature  of  judgments  in  rem,  and  governed  bj  the  rule  above 
stated  in  Imrie  «.  Castrique,  8  Oifrnmon  Bench  Bep.,  {2f.  8.,)  405. 

Judgment  as  to  stattis  of  a  person. 

672.  A  judgment  in  respect  to  the  personal,  political 
or  legal  condition  or  relation  of  a  particular  person  is 
conclusive  upon  all  persons. 

Judgments  on  pedigree  have  been  held  within  the  rule  that  the  record 
of  a  judgment  %n  rem  is  evidence  of  the  facts  adjudicated  against  all  the 
world.    Ennis  «.  Smith,  1852, 14  Howard^ $  U.  8,  Supreme  Gt.  Bep.,  400. 

Effect  qf  foreign  judgments  of  dixorce^  insolvency 
and  succession. 

673.  The  effect  of  a  judgment,  rendered  in  a  case  of 
divorce,  or  of  the  administration  of  the  estate  of  an  in- 
solvent or  decedent,  is  subject  to  the  provisions  of  the 
next  three  Chapters. 
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TITLE    XXXI. 

BULES  APPLICABLE  TO  PABTICULAB  SUBJBCTa 

Chaftxb  L.  DiYorce. 

LL  Bankraptcj  and  insolveiM^. 
LII.  Estates  of  decedenta. 
LUL  AdmiiaUj. 


CHAPTER  L. 

DIVOBCE. 

Abtiolb  674.  Power  of  divorce. 

675.  JarlsdictioD  unaffected  b/  change  of  domiciL 

676.  The  domlcil  required  for  Jurisdiction. 

677.  Judgment  of  divorce  for  defendant. 

678.  Judgment  of  divorce  everywhere  valid. 

679.  Sufficiency  of  cause  of  divorce. 

680.  Evasion  of  law. 

681.  Obligations. 

682.  Disabilities. 

688.  "  Divorce"  defined. 

The  following  Articles  on  the  vexed  subject  of  divorce  have  been  framed 
with  a  general  regard  to  the  principle  suggested  by  Wedlake,  (PritaU 
Intern,  L. .  p.  342.) "  that  divorces  should  not  be  granted  when  they  will  not 
be  internationally  respected,  nor  refused  when  they  are  demanded  by  the 
policy  and  morals  of  the  forum." 

As  the  law  now  stands,  hardly  any  state  observes  the  same  rale  in  re 
cognizing  the  validity  of  divorces,  granted  by  other  states,  which  it  asserts 
in  the  exercise  of  its  own  jurisdiction  to  grant  divorcee.  The  decided 
tendency  of  the  English  and  American  decisions,  however,  is  toward  the 
idmple  and  uniform  principle,  that  the  jurisdiction  to  grant  a  divorce  shoald 
depend  upon  the  domlcil  of  the  parties,  or  of  one  of  them,  at  the  time 
of  suit. 

The  contradictory  or  conflicting  rules  which  various  states  bare 
adopted  as  defining  their  own  jurisdiction  in  this  respect  may  be  coo- 
trasted  as  follows  : 
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1.  That  a  State  may  grant  diyorces  to  its  own  citizens  or  subjects. 

3.  That  a  State  where  a  marriage  is  contracted  maj  dissolve  the  mar- 
riage. 

8.  That  the  State  where  the  husband  was  domiciled  at  the  time  of  his 
marriage,  may  dissolve  the  marriage. 

4.  That  a  State  within  which  an  offense  against  the  marriage  tie  is 
committed  may  dissolve  the  marriage. 

5.  That  a  State  in  which  the  parties,  (that  is  to  say  the  husband,)  had  a 
domicil  at  the  time  of  the  offense,  wherever  the  offense  may  have  been 
committed,  has  jurisdiction. 

6.  That  the  State  where  the  injured  party  is  domiciled  at  the  time  of 
the  offense,  has  jurisdiction. 

7.  That  the  State  in  which  the  parties,  (that  is  to  say  the  husband,) 
has  domicil  at  the  time  of  suit,  has  jurisdiction. 

This  rule  is,  by  some  authorities,  qualified,  by  conceding  that  the  hus- 
band can  not,  after  the  offense,  change  his  domicil  so  as  to  prevent  the 
wife  from  proceeding  in  the  previous  domicil. 

8.  That  the  State  in  which  a  plaintiff  is  domiciled  has  jurisdiction 
without  respect  to  the  domicil  of  the  defendant. 

0.  That  the  State  in  which  either  party  is  domiciled  at  the  time  of  suit 
has  jurisdiction, 

In  many  States,  particularly  those  which  refer  to  the  domicil  at  the 
time  of  suit,  an  actual  domicil  for  all  intents  and  purposes  is  not  re- 
quired, but  a  residence  for  a  longer  or  shorter  period  prescribed  by  posi 
tive  rule. 

The  first  rule  is  asserted  on  the  principles  that  the  status  of  persons 
must  be  determined  by  the  domicil  of  origin,  the  land  of  their  birth, 
and  that  subjects,  wherever  they  are,  must  be  regarded,  at  least  by  the 
courts  of  their  own  country,  as  retaining  their  original  character. 

The  third  rule  is  asserted  by  some  authorities  as  the  exclusive  ground 
of  jurisdiction,  upon  the  principle  that  the  law  of  the  place  should  be  re- 
garded as  a  part  of  the  contract. 

The  fifth  rule  is  asserted  as  the  exclusive  rule  of  jurisdiction,  on  the 
ground  that  the  offense  is  against  the  law  which  governs  the  status  of 
the  parties. 

The  seventh,  upon  the  ground  that  it  is  for  each  State  to  regulate  the 
status  of  persons  domiciled  within  it ;  and  that,  as  the  law  which  may 
be  in  force  at  the  time  of  suit  ought  to  govern,  so  the  law  of  the  place, 
where  the  parties  are  subject  at  the  time  of  suit,  ought  to  govern. 

The  other  rules  asserted  are  embodied,  either  singly  or  in  combination, 
in  the  leginlation  of  various  States,  but  have  not  been  the  subject  of  so 
much  discussion  in  an  international  point  of  view. 

The  provisions  of  the  statutes  of  a  few  of  the  American  States  are  as 
follows  : 

The  rule  in  MMsachusetts  in  reference  to  the  granting  of  judicial  de- 
clarations of  the  nullity  of  marriages,  void  under  the  statute,  is  as  fol  • 
lows :  Upon  proof  of  the  fraud  or  other  cause  of  nullity,  the  marriage  is 
to  be  declared  void  by  a  sentence  of  divorce  or  nullity,  notwithstanding 
that  such  marriage  was  solemnized  out  of  the  State,  if  the  libellant  h'^d 
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bis  domicil  here  when  the  marriage  wae  so  solemnized  and  when  thff 
libel  was  filed.     Gen,  Stat,  of  MauachuMtU,  of  1860,  p.  583.  §  4. 

In  reference  to  divorces,  strictly  so  called,  the  rale  is  as  follows: 
When  the  libellant  has  resided  in  the  State  five  consecative  years  next 
preceding  the  time  of  filing  the  libel,  a  divorce  may  be  decreed  for  any 
cause  allowed  by  law,  whether  it  occurred  in  the  commonwealth  or  else- 
where ;  unless  it  appear,  that  the  libellant  has  removed  into  this  State 
for  the  purpose  of  procuring  a  divorce.  7(2.,  §  11. 

The  law  of  CowneeUcut  is  as  follows :  "If  the  petitioner  shall  havr 
removed  from  any  other  State  or  nation  to  the  State,  or  shall  not  fatve 
statedly  resided  in  the  State  three  years  next  before  the  date  of  the  pe« 
titiou,  the  petitioner  shall  not  take  anything  by  the  petition,  unlera  the 
cause  of  divorce  shall  have  arisen  subsequently  to  the  removal  into  this 
State,  or  unless  the  adverse  party  shall  have  statedly  resided  in  this 
State  three  years  next  before  the  date  of  the  petition,  and  actual  service 
of  the  petition  shall  have  been  made  upon  such  party,  in  which  cases  the 
petitioner  may  maintain  the  petition,  although  he  or  she  shall  not  have 
removed  into  this  State,  nor  resided  therein,  three  years  next  before 
the  date  of  the  petition.'*  Qen.  Stat,  of  Conneeti&ut,  of  1866,  p.  806. 
§35. 

In  Pennsyhania,  the  statute  which  formerly  allowed  divorces  to  be 
granted  only  on  the  application  of  a  citizen  of  the  State  who  has  resided 
for  a  year  within  it  has  been  modified  to  allow  divorces  to  be  granted  u> 
a  plaintiff  who  either  is  a  citizen  or  has  resided  in  the  State  for  oneyear 
previous  to  filing  the  petition.    Purdon*9  Digest,  hjf  BrightXy,  846-7. 

The.  law  of  the  place  of  the  actual  bona  flde  domicil  of  the  parties  gives 
jurisdiction  to  the  proper  courts  to  decree  a  divorce  for  any  cause  allowed 
by  the  local  laws  without  reference  to  the  law  of  the  place  of  the  origiotl 
marriage.  This  is  the  rule  laid  down,  as  that  established  in  Pennsyl- 
vania, in  Colvin  «.  Reed,  65  Penntyhania  State  Sep.,  875. 

But  the  courts  held  that  the  power  is  only  to  be  exercised  where  the 
parties  at  the  time  of  the  injury  were  actually  domiciled  within  the  State. 
Dorsey  «.  Dorsey,  7  Watte  (Penneyhania)  Rep,,  849.  This  rule  has  been 
extended  in  the  case  of  desertions,  to  those  taking  place  in  other  Sutes 
of  the  Union,  but  not  to  those  taking  place  abroad.  Bishop  v.  Bishop,  SO 
Pennsylvania  State  Bep.,  412. 

In  New  York,  in  cases  of  adultery,  kc,  the  courts  have  jurisdiction : 

1.  Where  both  husband  and  wife  were  inhabitants  of  this  Stat«,  at  the 
time  of  the  commission  of  the  offense ; 

2.  Where  the  marriage  has  been  solemnised,  or  has  taken  place  in 
this  State,  and  the  injured  party,  at  the  time  of  the  commission  of  the 
offense,  and  at  the  time  of  exhibiting  the  bill  of  complaint,  shall  be  aa 
actual  inhabitant  of  this  State  ; 

8.  Where  the  offense  has  been  committed  in  this  State,  and  the  in- 
jured party,  at  the  time  of  exhibiting  the  bill  of  complaint,  is  an  actual 
inhabitant  of  this  State.    2  New  York  Reeieed  Statutes,  p.  144,  §  88. 

The  statute  of  Ohio  requires  the  petitioner  to  be  a  resident  of  the  State 
at  least  one  year  before  filing  the  petition,  and  allows  a  divorce  whether 
the  marriage  took  place  or  the  cause  of  divoroe  occurred  within  the  State 
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or  elsewhere.  If  the  defendant  is  not  a  reaident  of  the  oooi^trj,  serrice 
may  be  made  bj  publication  and  mailing.  Sev,  8tat»  of  Ohio,  by  Stean, 
^,  Tol.  L,  p.  618,  611. 

The  statnte  of  lUinois  la,  "  No  person  shall  be  entitled  to  a  divorce  in 
parsnanoe  of  the  proyisions  of  this  chapter,  who  has  not  resided  in  the 
Btate  one  whole  jear  preTions  to  filing  hla  or  her  bill  or  petition,  aniens 
the  offense  or  injury  complained  of  waa  committed  within  this  State,  or 
whilst  one  or  both  of  the  parties  resided  in  this  State."  BtatuUi  of  ItU- 
noit,  by  QcaU9,  T,  di  B.,  toL  I.,  p.  150,  §  8. 

The  statute  of  Indiana  provides  that,  "  divorces  maj  be  decreed  bj  the 
drcolt  courts  of  this  State,  on  petition  filed  by  any  person,  who,  at  the 
time  of  filing  such  petition,  shall  have  been  a  bona  fide  resident  of  the 
State  one  jear  previous  to  the  filing  of  the  same,  and  a  resident  of  the 
conntj  at  the  time  of  the  filing  of  such  petition,  which  bona  fide  TeeX^ence 
Bhall  be  duly  proven  bj  such  petitioner  to  the  satisfaction  of  the  court 
trying  the  same."  Act  of  March  4, 1859,  SUUutea  of  Indiana,  of  1862, 
vol.  II.,  p.  850,  §  6. 

The  statute  of  CcUifomia  requires  residence  within  the  State  by  the 
plaintiff  for  divorce,  for  a  period  of  six  months  immediately  preceding 
the  application.    General  Laws  of  Oa^forjUa,  voL  I.,  p.  2416. 

The  rule  in  Virginia  is  as  follows:  "  No  such  suit  shall  be  maintain- 
able, unless  the  parties,  or  one  of  them,  is  a  resident  of  the  State  at  the 
time  of  bringing  the  suit.  The  suit  shall  be  brought  in  the  county  or 
corporation  in  which  the  parties  last  cohabited,  or  (at  the  option  of  the 
plaintiff;)  in  the  county  or  corporation  in  which  the  defendant  resides,  if 
a  resident  of  the  State ;  but  if  not,  then  in  the  county  or  corporation  In 
which  the  plaintiff  resides.*'    Code  of  Yvfginia,  of  1800,  p.  580,  %  8. 

Nearly  all  these  rules,  it  will  be  seen,  authorise  divorces  in  cases  in 
which  the  existing  rules  of  international  law  would  not  recognize  the 
validity  of  a  divorce. 

Under  the  Englieh  eia$tUe  it  is  understood  that  the  courts  have  juris- 
diction to  grant  divorces  where  the  domicil  of  the  parties  is  English,  al- 
though the  marriage  and  adultery  took  place  abroad.  They  also  have 
jurisdiction  where  the  parties  are  English  subjects,  although  the  offend- 
ing hushand  has  changed  his  domidl  and  committed  the  offense  in  a 
foreign  domidl,  and  also  where  foreigners  domiciled  abroad  are  married 
in  England  aooording  to  English  law.  OMUffe  BtahUee,  voL  I.,  p.  1275, 
note  a. 

The  English  statute  authorises  the  petition  to  be  served  within  or 
without  the  dominion,  or  service  to  be  dispensed  with  entirely  by  the 
court 

The  provisions  of  this  Chapter,  in  connection  with  those  of  Chapter 
XXXIX.  on  liABBlAaB,  have  been  proposed  in  the  hope  of  presenting  a 
rule  which  would  avoid  the  grave  inconveniences  attending  an  irrecon- 
dlable  conflict  of  jurisdiction  in  reference  to  a  relation  so  closely  con- 
nected with  the  morals  and  welfare  of  society.  No  State,  it  is  conceived, 
ought  to  grant  divorces  upon  any  rule  of  jurisdiction  which  it  will  not 
xedprocally  recognise  and  respect  when  exercised  by  any  other  State. 
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Power  of  divorce. 

674.  The  power  of  a  nation  to  grant  divorces  exist* 
in  the  following  cases  only : 

1.  When  both  parties  have  their  domicil  within  the 
nation  at  the  time  the  application  for  a  divorce  is 
made ;  *  or, 

2.  When  either  party  has  such  a  domicil  and  the 
other  is  within  the  jurisdiction  of  the  nation,  and  has 
personal  notice  of  the  proceeding ; "  or, 

3.  When  the  marriage  was  contracted  within  the 
nation  or  by  its  oflScers,  and  the  applicant  for  the  di- 
vorce is  domiciled  there  at  the  time  of  the  application, 
and  the  other  party  has  such  notice  as  the  proper  au- 
thorities of  the  nation  require.* 

»  Story,  Canfl.  of  X.,  §  597 ;  Wegtlake's  Private  Intemationai  Law,  p. 
851 ;  Bishop,  {Marriage  db  IHvoree,  vol.  IT.,  g  144,)  sap  ported  the  jaris- 
diction  in  this  cane,  and  it  is  established  also  in  Scotland. 

It  is  said  by  Kent,  (2  Commentates,  pp.  117,  118,)  that  *•  if  a  marriage 
is  dissolved  in  a  foreign  country  not  hy  a  regular  judicial  sentence  bat  by 
a  special  legislative  act  passed  for  that  purpose  ;  would  such  a  divorce  not 
be  binding  here  ?  While  it  is  conceded  to  be  a  principle  of  public  law, 
that  acts  valid  by  the  law  of  the  place  where  they  ariso  are  valid  every- 
where,  it  is  at  the  same  time  to  be  understood  that  this  principle  relat4>8 
only  to  civil  acts  founded  on  the  volition  of  the  parties,  and  not  to  such 
as  proceed  from  the  sovereign  power.  The  force  of  the  latter  can  not  he 
permitted  to  operate  beyond  the  limits  of  the  territory,  without  affecting 
the  necesBary  independence  of  nations." 

In  an  intematioaal  Code  it  should  seem  proper  to  recognize  the  power 
of  the  nation  to  grant  divorces,  leaving  the  department  by  which  tbis 
power  is  to  be  exercised,  to  be  determined  by  the  municipal  law. 

*  Bishop  states,  that  the  jurisdiction  exists  in  this  case  and  that  notice  U 
not  always  necessary,  but  it  seems  proper  to  require  it,  and  the  provision 
contained  in  subdivision  8  will  obviate  alny  real  hardship. 

'  The  difficulty  arising  when  the  wrongdoer  removes  to  avoid  tfap  jari» 
diction  has  been  the  subject  of  some  discussion,  and  suggests  the  prinriple 
of  allowing  the  resort  in  such  case  to  the  State  by  authority  of  which  th** 
marriage  was  made. 

The  Revised  Statutes  of  Lmiisiana  of  1850,  contain  the  following?  pnw 
visions  :  Whenever  a  marriage  shall  have  been  contracted  in  this  Suite, 
and  the  husband,  after  such  marriage,  shall  remove  or  shall  have  re- 
moved to  a  foreign  country  with  his  said  wife,  if  said  husband  shall  be> 
have  or  shall  have  behaved  toward  his  said  wife  in  said  foreign  country 
in  such  manner  as  would  entitle  her,  under  our  laws,  to  demand  a  sepa- 
ration of  bed,  board,  or  a  separation  of  property,  it  shall  be  lawful  for 
her  on  returning  to  the  domicil  where  the  marriage  waa  contracted,  to 
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ioBtitiite  A  enit  there  against  her  said  hasband  for  the  purposeB  above 
mentioned,  in  the  dame  manner  as  if  they  were  still  domiciliated  in  said 
place,  any  law  to  the  contrary  notwithstanding.  In  sach  cases  an  attorney 
shall  be  appointed  by  the  court  to  represent  the  absent  defendant ;  the 
plaintiff  shall  be  entitled  to  all  the  remedies  and  conservatory  measures 
granted  by  law  to  married  women,  and  the  judgment  shall  have  force  and 
effect  in  the  same  manner  as  if  the  parties  had  never  left  the  State.  Bev. 
Stat.  ofLouUiana,  p.  242,  §  4. 

Jurisdiction  unaffected  by  change  of  domicil, 

675.  A  change  of  domicil  after  proceedings  com- 
menced, does  not  take  away  the  jurisdiction. 

This  article  is  intended  to  provide  for  cases  such  as  those  where  a  domi- 
ciled plaintiff  changes  his  domicil  to  avoid  a  cross  bill  by  a  domiciled  de- 
fendant or  one  who  is  not  domiciled  within  the  jurisdiction,  but  is  only 
found  and  served  there,  under  the  provision  of  the  first  and  second  sub- 
divisions of  Article  674. 

The  domicil  required  for  jurisdiction. 

676.  The  domicil  required  for  the  purpose  of  jurisdic- 
tion to  grant  divorce  is  that  defined  by  Title  VII.,  on 
Domicil. 

Judgment  of  divorce  for  defendant. 

677.  If  a  suit  for  divorce  be  within  the  jurisdiction 
of  the  tribunal,  it  may  entertain  a  complaint  from 
eitlier  party,  and  grant  a  divorce  to  the  defendant  if 
the  case  require  it. 

This  provision  is  suggested  by  Jenness  v.  Jenness,  24  Indiaiia  Rep., 
855. 

Judgment  of  divorce  everywhere  valid, 

678.  A  judgment  of  divorce  pronounced  by  the 
proper  authority  of  a  nation  having  jurisdiction,  is 
valid  everywhere. 

Sufficiency  of  Qause  of  divorce. 

679.  The  sufficiency  of  a  cause  of  divorce  depends 
exclusively  on  the  law  of  the  forum  at  the  time  judg- 
ment is  pronounced. 

Wei^ake*8  Private  Intern.  Law,  p.  386. 

The  English  rule,  it  is  understood,  adheres  to  the  law  of  England  in  re. 
spect  to  the  cause  of  divorce,  in  testing  the  validity  of  a  divorce  from  an 
English  marriage,  granted  by  a  foreign  court  to  suitors  domiciled  within 
its  jurisdiction!  But  the  converse  of  this  rule  would  not  be  applied  ; 
English  courts  would  not  grant  divorce  from  a  foreign  marriage  on 
grounds  recognized  only  by  the  foreign  law. 
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The  rule  propoeed  In  the  text  seems  the  proper  o&e  to  eecare  woL 
fonnity. 

Evasion  qf  law. 

680.  A  divorce  granted  by  the  authorities  of  anj 
Ration  to  a  perso^i,  intending  to  evade  thereby  the  pro- 
visions of  this  Chapter,  is  invalid  everywhere. 

Shannon  e.  Shannon,  86  McMoehuutU  Bep,,  184. 

The  doctrine  of  the  comity  of  nations  requires  this.  By  the  existing 
^nle,  such  a  divorce  is  perhaps  valid  in  the  State  where  (granted.  Walker^i 
American  Lav),  717. 

Obligations. 

681.  Obligations  imposed  by  a  judgment  of  divorce 
follow  the  person,  and  may  be  enforced  wherever  he  is 
found. 

Where  a  court  of  competent  Jurisdiction  in  New  York,  decreed  a  di- 
vorce  a  mema  et  thoro  between  man  and  wife,  allowing  alimony  to  the 
latter,  and  the  husband  removed  to  VTisconsin  for  the  purpose  of  placing 
himself  beyond  the  Jurisdiction  of  the  court  which  could  enforce  it,  and 
while  in  Wisconsin,  without  disclosing  the  circumstance  of  the  divorce  in 
New  York,  obtained  a  divorce  a  vinetUo  on  the  allegation  that  his  wife 
had  wilfully  abandoned  him, — ^it  was  held  that  the  divorce  could  not  re- 
lease the  husband  from  his  liability  to  the  decree  made  against  him  io 
New  York,  upon  that  decree  being  carried  into  Judgment  in  any  court 
where  the  defendant  might  be  found,  or  within  whose  Jurisdiction  he 
might  have  acquired  a  new  domicil.  Barber  v.  Barber,  21  BoioartPt  U.  & 
8upr,Ct,Bep.,ti&2. 

By  other  provisions  of  this  Code,  a  judgment  of  divorce  though  it  can 
not  directly  affect  the  title  to  real  property  in  another  nation,  may  affect 
the  title  to  personal  property,  to  the  same  extent  as  any  other  transfer  by 
operation  of  law. 

Disabilities. 

682.  DisabUities  imposed  by  a  judgment  of  divorce, 
are  territorial,  and  do  not  affect  the  capacity  of  the 
person  when  in  another  jurisdiction,  if  by  the  law  of 
the  latter  place,  such  disabilities  do  not  exist. 

Ponsford  v.  Johnson.  2  BloMifor^M  U,  8.  OireuU  Ot,  Bep„  51. 

A  decree  of  divorce  pronounced  by  the  court  of  Qhanoery  of  New  YoriL 
was,  in  its  purport  and  by  force  of  ihe  statute  of  the  State,  regarded  ss 
an  absolute  dissolution  of  the  marriage  contract  for  both  parties,  bat  the 
disqualification  or  disability  to  marry  again  declarad  by  the  statute  as  at- 
^tachlng  to  the  guilty  party  by  way  of  penalty,  was  considered  as  oper- 
ative only  within  t)ie  State  of  New  York,  and  not  as  incapacitating  him 
from  contracting  a  valid  marriage  in  the  State  of  New  Jersey,  where  the 
same  disabilitv  does    ot  exist.     Ponsford  e.  Johnson,  mipra^. 
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The  Statutes  of  Massachosetta  contain  a  proTision  that.  "  When  a  di- 
Torce  from  the  bond  of  matrimony,  except  for  the  caase  of  adalterj, 
has  been  granted  under  the  laws  of  this  State  or  any  State  or  territory 
of  the  United  States,  tho  justices  of  the  supreme  judicial  court,  or  either 
of  them,  upon  petition  filed  by  the  party  against  whom  the  divorce  was 
granted,  (if  the  party  reside  in  this  ^tate  at  the  time  of  granting  the  di- 
vorce,) and  upon  such  [notice]  as  the  court  shall  order,  may  authorize 
such  party  to  marry  again."  General  Stat,  of  Massaehtuetts,  of  1860,  p. 
534,  §  26. 

' '  Divorce ' '.  defined. 

683.  The  term  "  divorce*'  as  used  in  this  Code  includes 
a  judgment  declaring  the  parties  or  either  of  them  free 
from  any  or  all  of  the  personal  obligations  of  marriage. 

This  will  include  decrees  of  nullity  and  separation,  as  weU  as  decrees 
of  dissolution  of  marriage. 

In  Birt  «.  BouUnez.  Law  Bep„  1  Prclba;t^  4b  Dwaree,  487,  it  was  held 
that  the  parties  having  been  married  in  Scotland,  and  a  second  time  in 
Belgium,  a  Belgian  judgment  dissolving  the  Belgian  marriage,  did  not 
dissolve  the  Scotch  marriage. 

Under  the  uniform  mles  embodied  in  this  Code,  a  judgment  of  divorce 
should  reach  the  statue  of  the  parties,  and  not  be  limited  to  a  particular 
contract. 


CHAPTEK   LI. 

BANBIRUPTCY  AND  INSOLVBNCT. 

Abttclb  (184.  Validity  of  discharge. 

685.  Transfer  of  property. 

686.  Judgment  of  buikruptcy  without  transfer  of  property. 

Validity  of  discharge, 

684.  The  nation,  whose  law,  according  to  Article 
governs  the  interpretation  of  a  contract,  or  whose 
law  creates  any  other  obligation,  has  jurisdiction  to 
grant  a  discbarge  therefrom;  and  such  discharge,  if 
valid  according  to  its  law,  is  valid  everywhere. " 

A  discharge  granted  in  any  other  place,  is  valid  only 
as  against  the  nation  by  whose  authority  the  same  is 
granted,  its  members  and  its  domiciled  residents,'  and 

80 
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such  persons  as  have  obtained  or  are  seeking  the  ben- 
efit of  the  proceedings  in  which  it  was  granted.  * 

'  Chapter  XL VI.,  on  Contracts. 

*  8i0Ty,  Confi,  of  L.,%  881.  This  U  the  general  principle  of  iDtema- 
tional  law  laid  down  bj  Stafy,  {Id,,  §  840,)  and  the  American  cases  re- 
stricting  the  effect  of  a  bankruptcy  discbarge  to  indebtedness  due  to  citi- 
sens  of  the  state  are  regarded  bjr  him  as  resulting  from  the  peculiar 
principles  of  American  constitutional  law,  and  not  sipplicable  to  foreign 
discharges.  Although  some  other  authorities  take  a  different  yiew,  it 
should  seem  better  to  adopt  the  general  principle,  and  make  the  dis- 
charge yalid  eyerjwhere,-  subject  to  the  right  of  every  State  to  appljr  all 
property  within  its  territorial  jurisdiction  to  the  payment  of  domeitie 
oreditors.    Bee  Articles  588  and  666. 

•  Story,  Oonjl.  of  L.,  %  840. 

^  Persons  who  ToluntarUy  prore  their  claims  in  the  state  where  the 
discharge  is  granted,  thereby  place  themselTes  under  its  jurisdiction. 
Dnnlap  o.  Rogers,  47  Ifew  Bam^MtB  Sep.,  281 ;  CUy  o.  Smith,  8  Ptter^ 
U.  &  Supr.  Ot.  S&p„  4ia. 

The  act  relied  on  mast,  of  eonne,  be  onequiyocaL  DynneUy  t.  Gorbett, 
TJTaio  TorkS&p.,S(n. 

But  the  rejeotioQ  by  courts  in  ons  state,  of  the  claim  of  a  non-resident 
against  the  insolyent  estate  of  a  resident,  wiU  not  bar  the  same  claim 
when  presented  in  the  state  of  the  domioil  of  snoh  non-resident.  Tajlor 
e.  Barron,  85  2fmo  ffampMre  Sep.,  481 

Transfer  qf  property. 

685.  A  transfer  of  movables  made  by  a  debtor^ 
whether  by  reason  of  judicial  proceedings  or  otherwise, 
which  is  valid  by  the  law  of  the  place  where  it  is  made, 
is  valid  as  to  such  property  everywherej  subject  to  the 
right  of  any  other  nation  to  give  a  preference  or  lien  in 
respect  to  the  movables  within  its  jurisdiction  to  credi- 
tors who  are  subject  to  its  jurisdiction  as  defined  by 
Title  XXVII.,  on  Judicial  Powbb. 

4  Kmfi  OommerUarisi,  406;  Hnnt  e.  Colombian  Ins.  Oo^  06  Mains 
Rep.,  290 ;  Ddnlap  v,  Rogers,  47  New  BdmpMr$  Sep.,  881. 

It  has  generally  been  held,  when  qnestionB  hsTe  arisen  in  the  Vnitifd 
States  between  the  bankrupt  under  a  foreign  law  and  his  assignee  under 
the  same  law,  they  both  being  citizens  and  subjects  of  the  country  enact- « 
ing  the  law,  where  no  rights  of  creditors,  dtisens  of  the  United  States, 
intervened,  that  effect  should  (there)  be  given  to  the  foreign  law.  Ples- 
tero  e.  Abraham,  1  Paige  {ITew  York)  Sep.,  286  ;  Abraham  c  Plestero.  S 
WendeU  {Neut  York)  Sep.,  540;  Halle.  Boardman.  14  New  HamptMrt 
Ilep,,  88  ;  Hoag  «.  Hunt,  21  Id.,  106  ;  Smith  e.  Brown,  48  2d.,  44 j  DunUp 
e.  Rogers,  47  Neto  Hampshire  Sep.,  281 ;  Hall  e.  WincheU,  88  Vermont 
Bep.,S8S. 

It  is  the  settled  doctrine  of  the  courts  in  the  United  States,  that  a  prior 
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assignment  In  bankruptcy  ander  a  foreign  law  will  not  transfer  property 
elsewhere  as  against  a  creditor  of  the  bankrupt  who  is  a  citiaen  of  the 
government  where  the  property  is  situated.  Frink  «.  Buss,  45  New 
HampMrt  Bsp,,  826. 

Judgment  cf  hanhruptcy^  without  tranter  of  prop- 
erty. 

686.  A  judgment  divesting  a  debtor  of  his  property, 
without  a  transfer  by  him,  is  valid  in  the  cases,  and  to 
the  extent  prescribed  in  chapter  XLVIIL,  on  Judicial 
PowEB  IK  Civil  Oases. 


CHAPTER  Ml. 

ESTATES  OF  DECEDENTS. 

AxnOLB  687.  Jurisdiction  to  grant  administration. 

688.  Limit  of  administration. 

689.  Local  nature  of  power  of  administration. 

690.  Actions  bj  foreign  personal  representatiTO. 

691.  Principal  and  ancillary  administrations. 

693.  Title  to  moyables. 

698.  Ancillary  representative. 

694.  Course  of  administration. 

695.  Application  of    property   to  payment  of  decedent's 

debts. 

696.  Actions  against  foreifrn  personal  representative. 

697.  When  judgment  of  Probate  Court,  as  to  right  of  suc- 

cession, is  conclusive. 

698.  Probate  of  will  of  property  in  foreign  country. 

Jurisdiction  to  grant  administration. 

687.  Subject  to  the  provisions  of  articles  338  to  344 
inclusive,'  the  nation  within  whose  jurisdiction  the 
movables '  of  a  decedent  or  his  debtors  *  or  their  prop- 
erty are  found,  has  jurisdiction*  to  grant  authority  to 
administer  such  movables  and  the  debts  due  to  the  de- 
cedent by  such  debtors,  in  the  mode  prescribed  by  this 
Chapter,  whether  with  or  without  a  will. 

I  The  reference  is  to  the  consular  power  to  administer  the  assets  of 
seamen,  &c. 
•  Matter  of  Texidor.  2  Bradford*t  Surrogate  {N&w  York)  Bep,,  105 ; 
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Pablic  Administrator  «.  Hughes,  1  Id,,  125.  *'  UpoQ  tbe  whole,"  aajs 
Surrogate  Bradfobd,  in  Kohler  «.  Knapp,  (1  Braiford  Burr.  New  York 
Sep.,  244,)  upon  a  review  of  authorities.  "  I  am  inclined  to  t^ink  that  tbe 
modem  rule,  acoommodating  itself  to  new  cases  and  exigencies,  is  in  fa- 
Yor  of  the  exercise  of  juriedibtion  upon  the  sole  basis  of  assets  of  a  for- 
eign decedent  coming  into  the  State  after  his  decease/* 
By  the  treaty  between  the  United  States  and  the 

Swiss  Confederation,  1860,  Art    VI.,  11  U.  8.  8UeL  at  L.,  597. 

Brunswick  and'Lcsneburg,  1854*.    '*         I.,  11  Id.,  601. 

Two  Sicilies,  1856,    "    VII.,  11  id.,  639. 

France.  1858.    "       X.,  10  id.,  (TV.,)  114 

Russia,  1882,     **       X.,  8  id,  444. 

and  some  other  American  treaties,  any  controversy  that  may  arise  among 
the  claimants  to  the  same  succession  as  to  whom  the  property  belongs, 
shall  be  decided  according  to  the  laws  and  by  the  judges  of  the  ooontiy 
in  which  the  property  is  situated. 
See,  also,  treaty  between  United  States  and 

Hesse-Cassel,  March  26, 1844.  0   U.  8.  8tal,  at  L.,  (Tr.,)  L,  Art  V. 

Bavaria,  Jan.      21, 1845,  9  id,  9. 

Saxony,  May      14, 1845, 9  id.  48. 

Nassau,  May      27,  1846,  9  id,  48. 

See,  however,  the  convention  between  France  and  Austria,  for  the  reg- 
ulation of  successions,  Dec.  11,  1866,  Art.  II.,  (9  De  Olereq,  p.  675,)  which 
provides  that  claims  to  the  succession  of  movables  left  in  one  oountrr  br 
subjects  of  another,  whether  at  the  time  of  their  death  established  there, 
or  simply  transitory  persons,  are  within  the  jurisdiction  of  and  determin- 
able by  the  laws  of  the  State  to  which  the  deceased  belonged. 

*  Debts  constitute  assets  where  the  debtor  resides.  Kohler  «.  Knapp, 
1  Bradford's  Surrogate  (New  York)  Rep.,  241. 

*  When,  however,  its  exercise  of  such  jurisdiction  would  be  productive 
of  injustice,  inconvenience,  or  conflicting  equities,  the  nation  should  de- 
cline to  exercise  it,  and  remit  the  property  abroad  for  didribution.  Har- 
vey e.  Richards,  1  Mown  U,  8,  Cire.  Ct  Rep.,  881,  418 ;  Goopet't  SquUf 
Pleadingi,  pp.  1,  2,  8 ;  Parsons  e.  Lyman,  20  New  York  Sep.,  108, 125. 

Limit  of  ddministration. 

688.  The  provisions  of  the  last  article  do  not  apply : 

1.  To  those  movables,  belonging  to  a  decedent  at  the 
time  of  his  death,  which  have  been  brought  within  tbe 
jurisdiction,  after  a  personal  representative  duly  ap- 
pointed elsewhere  has  taken  possession  of  them  within 
the  jurisdiction  of  the  nation  appointing  him  ;  nor/ 

2.  To  debts  due  by  parties  to  a  negotiable  instrument 
which  at  the  time  of  the  holder's  death  was  within  an- 
other jurisdiction,  the  decedent  being  also  domiciled 
therein  at  his  death.' 
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1  WetOake'i  PriwUe  ItUernatioruU  Law,  §  295 ;  Story,  Oonjl.  of  L„  § 
530;  Carrie  v.  Birch&m,  1  Dcwling  db  Ryland'9  Bep„  85. 

'  Owen  e.  Moody,  28  Misaimppi  (7  Cushman)  Rep,,  79.  This  exception 
has  been  recognized  in  respect  to  property  which  never  became  assets 
within  the  local  jurisdiction  but  was  remov^  into  that  Jurisdiction  from 
tlie  place  of  principal  jurisdiction. 

Local  nature  of  power  of  admiinistration, 

689.  A  personal  representative  can  ^ot  act  beyond 
the  limits  of  the  nation  appointing  him,  in  relation  to 
property  of  the  decedent,  except  as  provided  in  the 
next  article. 

lliis  provision  departs  somewhat  from  the  rule  recognized  by  the 
New  Tork  Court  of  Appeals.  Peterson  v.  Chemical  Bank,  82  New  York 
^.,  21. 

The  rule  laid  down  in  Marcy  9.  Marcy,  82  ConnecHetU  R&p,,  808,  as  be- 
ing supported  by  the  cnrrent  of  American  decisions  at  the  present  day,  is 
that,  in  the  abtence  of  an  ancillary  administration,  a  principal  adminis- 
trator, and  a  fortiori,  an  executor,  can  collect  and  remove  debts  or  prop- 
erty due  or  situated  in  another  State,  if  voluntarily  paid  or  given  up. 

Actions  hy  foreign  personal  representative. 

690.  A  foreign  personal  representative  may  sue, 
without  any  other  appointment,  to  enforce  his  title  to 
the  movables  and  debts  mentioned  in  article  688,  or  to 
recover  debts  due  by  persons  who  at  the  time  of  the 
creditor's  death  had  their  domicil  within  the  jurisdic- 
tion of  the  nation  appoincing  him. 

Principal  and  ancillary  administrations. 
*691-  The  place  of  domicil  of  the  decedent  is  the 
place  of  principal  administration ;  every  other  admin- 
istration is  ancillary. 

Cummings  «.  Banks,  2  Barbour  {New  Tork)  Sep.,  602;  Ordronaux  v. 
Helie,  3  8andford*$  Ohancery  Rep,,  512  ;  Juarez  «.  Mayor,  &c.,  of  New 
York,  2  Id.,  178 ;  Churchill «.  Prescott,  8  Bradford*9  Surrogate  (New  Tork) 
Hep.,  288. 

Title  to  movables. 

692.  The  title  to  movables  duly  vested  in  a  foreign 
personal  representative,  or  duly  acquired  through  a 
foreign  administration  and  executed  by  possession,  is 
valid  everywhere. 

Slory,  Conjl.  of  L,,  g§  258,  259 ;  Peters6n  «.  Chemical  Bank,  82  New 
Tork  Rep,,  21. 
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The  principle  here  applied  la  not  to  recognise  the  power  conferred  hj 
the  ooartfl  as  haying  an  extra-territorial  effect;  bat  to  xecognite  tlM 
title  acquired  ander  the  power  executed  by  poeteeeion,  aa  valid  erery- 
where. 

Ancillary  representative. 

693.  An  ancillary  representative  represents  the 
estate  only  so  far  as  concerns  the  assets  coming  nnder 
his  control. 

Course  of  administration. 

694.  Every  ancillary  personal  representative  is 
bound  to  transmit  to  his  principal  the  assets  remaining 
in  his  hands  after  satisfying  the  claims  of  creditors, 
who  are  subject  to  the  jurisdiction  of  the  nation  ap 
pointing  him,  to  be  administered  by  the  principal, 
either  extra-judicially,  or,  if  needful,  under  the  direc- 
tion of  the  tribunals  of  the  domicil. 

Enohin  e.  Wylie,  81  LawJoum.  Ohaneerp,  404  ;  by  Lord  Weeffntrf ;  to 
the  contrary.  Lords  Orantoorth  and  Chelmefard. 

It  was  held,  however,  in  Irwin's  Appeal  from  Probate,  88  OonneeHeut 
Bep.,  128 ;  and  in  Dawes  e.  Head,  8  Pickering  (Mdasaehtuette)  Bep.,  147. 
that  if  there  is  a  deficiency  of  assets  in  either  Jurisdiction,  aU  the  prop- 
erty must  be  divided  among  the  creditors  in  both  jurisdictions  equally, 
and  if  there  is  a  surplus  in  the  foreign  jurisdiction,  it  must  be  remitted 
to  the  domestic  administrator  or  distributed  there  in  recognition  of,  and 
in  subordination  to,  the  title  and  rights  conferred  by  the  will  or  the  law 
of  the  domicil. 

Application  of  property  to  payment  of  decedents 
debts. 

695.  The  nation  having  jurisdiction  to  grant  author- 
ity to  administer,  has  also  exclusive  jurisdiction  to 
apply  the  movables  and  credits  to  which  such  author- 
ity extends,  to  the  payment  of  debts  due  to  person? 
subject  to  its  jurisdiction. 

Payment  to  the  administrator  of  the  creditor's  domicil  by  a  debtor 
domiciled  elsewhere  at  the  death,  made  at  his  own  domioil,  is  no  bar  to 
an  action  for  the  same  debt  brought  by  an  ancUlary  administratnr,  ap- 
pointed in  the  debtor's  domicil,  even  subsequently  to  the  pajmeni 
Young  e.  O'Neal,  8  Sneed'e  (Tenneeeee)  Sep.,  56  ;  Anonymous,  2  Amer. 
Law  SeviefJ0,99S. 

Actions  against  foreign  personal  representative. 
696.  A  personal  representative  who  after  having  law- 
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fully  obtained  possession  of  assets,  becomes  domiciled 
in  the  territory  of  any  other  nation,  may  be  sued  as 
such  in  its  courts  by  persons  entitled  to  such  assets. 

This  rule  was  applied  in  favor  of  a  creditor  in  Baker  «.  Smith,  8  Met- 
tai/e  (Kenhuky)  Rep.,  264 :  and,of  the  next  of  kin  in  Marrion  «.  TiUworth, 
18  B.  Monroe  {Kentucky)  Rep.,  597. 

In  £yao0  «.  Tatem,  9  Sergeant  ^  Rawle'e  {Penrutfflvania)  Rep.,  259,  it 
was  AM,  however,  that  mere  pretence  in  the  foreign  State  without  the 
acquisition  of  a  domicil  there,  would  be  sulReient  to  found  the  jurisdic- 
tion. 

JVhen  jvdgToenJb  qf  prohaie  courts  as  to  right  of 
^tuicession  is  conclusive. 

697.  The  determination  of  a  court  of  probate,  in  re- 
spect to  the  right  of  succession  to  movables,  is  con- 
clusive in  the  tribunals  of  other  nations,  in  proceedings 
for  the  settlement  of  the  same  estate,*  only"  when  the 
deceased  was  domiciled  within  the  jurisdiction  of  the 
court  at  the  time  of  his  death. 

>  Doglioni  «.  Griasini,  Law  Rep.,  1  Home  of  Lorde,  301. 

*  The  parties  in  interest  in  the  place  of  principal  administration  are 
not  bound  by  a  Judgment  given  in  the  place  of  ancillary  administration. 
Low  «.  Bartlett,  90  Maeeachuestte  Rep.,  259 ;  Ela  «.  Edwards,  85  Id.,  48*. 

Consuls  have  power  to  administer  on  the  estates  of  foreigners  or  dece- 
dents domiciled  abroad,  in  the  cases  provided  in  Articles  888  and  840. 
The  treaty  between  the  United  States  and  Honduras,  July  4, 1864,  (18 
IJ.  8,  Stat,  at  L.,  704,)  authorixes  the  consular  officer  of  the  nation  of  a 
foreigner  dying  in  the  country  to  which  the  consular  officer  is  accredited 
to  appoint  curators  to  take  possession  of  his  estate,  so  far  as  the  local 
laws  wiU  permit,  for  the  benefit  of  the  heirs  and  creditors,  giving  notice 
to  the  local  authorities. 

The  treaty  between  the  tJnited  SUtes  and  Paraguay,  Feb.  4,  1869,  (13 
U.  8.  Stat,  at  L.,  1096,  Art.  TL,)  allows  the  consular  officer  to  take  charge 
of  the  property. 

Probate  of  wiU  qf  property  in  foreign  country. 

698.  A  ^1  o'  ^  domiciled  resident  disposing  only 
of  prox>erty  in  a  foreign  country  is  entitled  to  probate 
in  the  country  of  residence,  for  the  purpose  of  clothing 
the  executor  with  power  to  take  proceedings  in  the 
foreign  country. 

To  the  eonftr«i7»  m*  Mfttter  of  Ck>od6,  Imw  Rep^  1  Probate  db  IHooree, 
4m. 
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CHAPTER   LIII. 

ADMIRALTY. 

Abtiglb  899.  Extent  of  admiralty  jnrisdietion  of  a  nation. 

700.  '*Seas"  defined. 

701.  Rales  of  decision  in  extra-territorial  torts. 

702.  Uniform  procedure  in  admiral tj. 
702a.  Civil  redress  in  case  of  collision. 

702b.  Criminal  proceedings  in  case  of  collision. 

The  provisions  of  the  Code  in  relation  to  jorisdictlon  over  property,  acd 
the  effect  of  judgments  in  rem,  should  seem  to  be  adequate  for  the  par. 
pose  of  fixing  the  proper  limits  of  the  judicial  power  in  cases  of  admlraliy 
jurisdiction  in  Its  international  aspects.  The  distinction  between  the 
jurisdiction  of  ordinary  courts  and  those  of  admiralty,  is  mainly  unpor- 
tant  as  a  question  of  municipal  law,  and  even  there  is  rapidly  disappear* 
ing  under  recent  legislation,  the  tendency  of  which  is  towards  uniformity 
of  remedies. 

The  admiralty  jurisdiction  in  criminal  cases  Is  regulated  by  Chapter 
XLIX.,  on  Judicial  Power  ik  CRnciKAL  Cabbs, 

,  Extent  of  admiralty  jurisdiction  of  a  nation, 

699.  '^^^  admiralty  jarisdiction  of  a  nation  in  civil 
cases  extends, 

1.  To  all  acts  done  upon  the  seas ;  * 

2.  To  all  property  constructed  for  or  employed  in 
navigating  the  seas;  and, 

3.  To  all  contracts  relating  to  such  property  or  for 
services  on  the  seas,  and  to  their  incidents,  when  the 
persons  or  property  are  subject  to  the  jurisdiction  as 
defined  by  articles  309  and  312. 

>  Story's  Oonfi,  of  L.,  428  g ;  428  h. 

^'  Seas^^  defined. 

700.  The  "seas"  mentioned  in  the  last  article  in- 
clude : 

1.  Waters  beyond  the  limits  of  any  nation  ;  and, 

2.  Navigable  waters,  whether  tidal  or  not,  in  any 
place  within  the  limits  of  the  nation. 

The  jarisdiction  is  not  limited  to  tidal  waters.  Genessee  Chief  «. 
Fitzhugh,  12  HovoardU^S.  Supr.  Ci.  i2«p.,  443 ;  Fretz e.  Ball.  12 /d.,  406; 
2  Parsons  on  Shipping,  BIl.  8,  ch.  I.  ;  The  Eagle,  7  WaU€M*s  U.  8,  Supr, 
€t,  Bep.,  15. 
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Utiles  of  decision  in  extror-territorial  torts. 

701.  Ibl  cases  of,  collision  between  ships  of  different 
nations  or  other  acts  of  damage  to  person  or  property, 
occurring  beyond  the  jurisdiction  of  any  nation,  and  in 
respect  to  which  Chapter  XXXIII.,  on  Collision, 
does  not  afford  a  rule  of  decision,  the  extent  of  the 
remedy  in  damages  to  which  the  injured  party  is  enti- 
tled, is  determined  by  the  law  of  the  forum. 

•By  the  other  provisions  of  this  Code,  (Articles  316  and  838,)  the  same 
rale  most  be  applied  to  foreigners  as  to  members. 

Uniform  procedure  in  ad/miralty, 

702.  AH  civil  suits  in  the  exercise  of  admiralty 
jurisdiction  shall  be  commenced  by  summons.  The 
cause  of  action  shall  be  stated  in  a  complaint,  and  the 
defense  in  an  answer. . 

The  determination  of  the  controversy  shall  be  by  a 
judgment. 

The  provisional  remedies,  the  modes  of  trial  and  of 
executing  the  judgment,  shall  be  settled  by  a  conference 
of  judges  in  admiralty,  one  appointed  by  each  nation, 
who  shall  agree  upon  uniform  rules  of  procedure. 

See  Report  of  BrUish  JudkaJture  Commission,  1869. 

For  a  memorandum  apon  the  recent  increased  jarisdlction  and  changes 
in  the  practice  of  the  English  admiralty,  see  AecoufUs  and  Papers,  1867, 
Tol.  LVIL,  (19.) 

702a.  In  case  of  collision  on  the  high  seas,  any  one 
injured  in  person  or  pr6perty,  and  the  legal  represent- 
ative of  any  one  killed,  may  seek  redress  in  the  admi- 
ralty court  of  any  country  where  the  colliding  ship  or 
the  greater  part  of  its  freight,  or  the  owner  of  either,  or 
any  master,  mariner,  or  other  person  complained  of,  may 
be  found,  at  any  time  within  three  years  after  the  col- 
lision. The  court  shall  thereupon  proceed,  as  in  other 
cases  in  admiralty,  and  in  conformity  with  the  proced- 
ure established  pursuant  to  the  last  article,  to  hear  and 
decide  the  case,  and  may  award  such  damages  or  other 
civil  redress  as  shall  be  just.  But  before  proceeding 
to  judgment,  the  court  shall  address  to  an  admiralty 
judge  of  the  country  to  which  the  person  or  property 
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proceeded  against  belonged  at  the  time  of  the  collision^ 
an  invitation  to  sit  in  the  court,  in  person  or  by  substi- 
tute, if  he  will,  at  a  convenient  time  and  place  to  be 
agreed  on,  and  take  part  in  the  decision.  The  judg- 
ment shall  be  executed  at  any  place  within  the  ordinary 
jurisdiction  of  the  court  or  of  the  judge  invited,  and  in 
all  other  courts  shall  be  held  valid  and  conclusive. 

702b.  In  every  case  of  collision,  the  .party  aggrievtMi, 
instead  of  proceeding  for  civil  redress  as  in  the  last 
article  mentioned,  or  in  addition  thereto,  may,  with 
the  sanction  of  his  own  government,  and  in  its  name, 
proceed  by  a  criminal  action  against  any  owner,  master, 
mariner,  or  other  x>erson,  by  whose  fault  the  collision 
occurred,  and  in  such  action  the  court,  being  such  as 
is  in  the  last  article  mentioned,  may  inflict  punishment 
upon  the  offender  by  fine,  not  exceeding  five  thousand 
dollars,  or  imprisonment,  not  exceeding  five  years,  or 
by  both  such  fine  and  imprisonment. 
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DIYISION  THIKD. 
BELLIGERENTS. 

Part  VII.    The  CTomhencemeht  of  War. 
VIII.    The  Conduct  of  War, 
IX.    The  Termiwatioit  of  War. 

'Thb  adoption  of  such  a  Code  as  is  here  proposed,  contemplates  the 
prolongation,  and,  if  possible,  the  perpetuation,  of  a  state  of  Peace, 
between  the  nations  uniting  in  its  adoption.  It  is  among  its  chief 
objects,  bj  defining  rights  and  obligations  that  are  now  uncertain,  to 
remote,  or  at  least  to  diminish,  the  causes  of  war ;  by  reducing,  upon 
common  consent,  the  excessive  armaments  of  modem  times,  to  reduce 
the  temptations  to  war,  and,  bj  the  establishment  of  tribunals  of  arbi- 
tration-, to  render  a  resort  to  it  unnecessary  and  wrongful,  in  ordinary 
cases  of  difference. 

The  regulations  for  these  purposes  contained  in  the  first  Book  of  the 
Code,  narrow  the  scope  of  the  regulations  necessary  for  the  second  Book. 
The  adoption  of  the  system  would  unite  the  assenting  nations  in  an 
alliance  for  mutual  advantage,  under  which  it  seems  both  practicable 
and  safe  for  them  to  renounce,  as  against  each  other,  the  most  mischiev- 
ous of  the  old  rights  of  war  ;  and  to  concede  to  each  other  the  exemp- 
tiona  which  the  most  humane  of  modem  treaties  have  recognized,  and 
the  ameliorations  of  the  evils  of  war  for  which  the  most  enlighiened 
jurists  have  contended. 

The  influence  of  modern  civilization  has  affected  the  usages  of  war  in 
two  opposite  directions.    It  has  increased  the  deadly  character  of  combat 
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by  scientific  improvement  of  the  inntruments  of  war  ;  while  on  the  other 
hand,  it  has  diminished  the  snrface  upon  which  war  acts  in  the  destruc- 
tion of  life  and  property,  by  exempting,  to  a  large  degree,  non-combat- 
ants and  private  property  ;  and,  while  increasing  the  rights  and  protec- 
tion of  neutrals,  has  practically  increased,  also,  the  stringency,  if  not 
the  extent,  of  their  obligations  to  refrain  from  aiding  either  party. 

The  best  authorities  are  now  discussing  the  question  whether  the 
time  has  not  come  when  civilized  nations  should  disavow  the  old  maxim 
that  war  makes  every  subject  of  one  belligerent  an  enemy  of  every  sab- 
ject  of  the  other ;  and  recognise  the  principle  that  war  is  a  duel  between 
nations,  in  which  the  governments  and  the  persons  impressed  with  tbeir 
military  character,  are  alone  to  be  deemed  enemies. 

This  change  in  the  theory  of  the  state  of  war,  has  already  made  great 
progress  among  publicists,  and  is  now  supported  by  eminent  modem  au- 
thorities, while  it  has  received  some  practical  sanction  in  the  provisions 
of  special  treaties.  It  is  submitted  that  it  is  both  practicable  and  safe 
to  make  the  modern  doctrine  the  basis  of  a  general  Code. 

In  accordance  with  these  considerations  the  general  principles  wbick 
have  been  followed  in  the  preparation  of  the  Articles  of  this  Book,  havr 
been, 

1.  That  as  between  the  military  forces  of  the  belligerents,  hostilities' 
are  sanctioned  without  other  limits  than  those  already  recognized  br 
the  laws  of  civilized  warfare,  as  modified  by  recent  general  conventions 
such  as  those  respecting  small  explosive  balls,  and  the  treatment  of  sick 
and  wounded.  One  qualification  should  be  added,  namely :  forbidding 
the  use  of  false  colors  and  signals,  as  an  act  of  bad  faith ; 

2.  That  nations,  when  they  engage  in  war  with  each  other,  should 
confine  their  struggle  to  military  measures  ;  and  so  far  as  possible  leave 
undisturbed  all  undefended  persons  and  places,  all  peaceful  relations,  and 
modes  of  intercourse,  and  all  property,  public  or  private,  which  does  not 
directly  subserve  the  purposes  of  war  ; 

8.  That  those  nations  which  remain  neutral,  should  not  only  refrain 
from  active  assistance,  but  should  exert  themselves  to  prevent  their  pec 
pie  from  furnishing  implements  of  warfare  to  either  combatant.  In  ac- 
cordance with  the  rule  adopted  in  some  recent  treaties,  and  with  usage  in 
one  or  two  cases,  war  material  alone  is  declared  contraband,  and  all  other 
private  property  not  engaged  in  illegal  traffic,  is  protected  from  capture. 

In  considering  the  application  of  tbe  provisions  of  this  Book,  it  should 
be  remembered  that  its  object  is  not  to  state  all  the  rules  of  public  law 
which  are  in  force  during  war,  but  only  those  rules  unknown  in  time  of 
peace  which  war  calls  into  application.  By  Article  7,  in  the  beginning 
of  Book  First,  it  is  declared  that  the  First  Book  treats  of  the  relations  of 
nations  and  of  their  members  to  each  other,  except  as  they  are  modified  by 
a  state  of  war ;  and  the  Second  treats  of  the  modifications  in  these  relations 
produced  by  a  state  of  war.  Therefore,  the  provisions  for  the  protection 
of  foreigners  and  their  property  which  are  contained  in  Book  First,  are  not 
repeated  here  ;  as  they  will  continue  uninterrupted  in  war  as  in  peace,  ex 


IKTBRNATIOKAXi  GODS.  467 

««)pt  8o  f ar  as  the  provisions  of  this  Book  would  suspend  them  daring 
war. 

The  notes,  without  attempting  to  refer  t6  all  the  aathorities,  give  a 
sufficient  number  to  afford  the  reader  a  convenient  clue  to  the  discussions 
contained  in  the  books  concerning  the  various  topics  referred  to,  without 
burdening  him  with  multiplied  references. 


PART  VIL 

THE  COMMENCEMENT  OF  WAR. 

<Abtzglb  708.  Provisions  of  Book  on  Peace  continue  in  force  exoept  as 
modified. 
701  "War"  defined. 
706.  Nations,  &c.,  are  the  only  parties. 

706.  Civil  war. 

707.  Insurgents  may  be  treated  as  belligerents. 

706.  Insurgents  may  be  recognized  by  foreign  nations. 

709.  Declaration  of  war. 

710.  Response  unnecessary. 

711.  "  Reprisal  "  defined. 

712.  Negative  reprisal. 
718.  Positive  reprisal. 

714  Positive  reprisal  treated  as  declaration  of  war.  * 

715.  Hostilities  before  declaration. 

716.  Positive  reprisal  in  violation  of  provisions  for  preservation 

of  peace. 

Provisions  of  Book  on  Peace  continue  in  force  ex- 
cept as  modified. 

703.  The  provisions  of  Book  First  of  this  Code  oon- 
tinne  in  force,  notwithstanding  the  existence  of  war, 
except  so  far  as  it  is  otherwise  expressly  provided 
therein,  or  as  they  are  modified  by  the  provisions  of 
this  Book. 

"TTAr"  defined. 

704.  The  term  "  war,"  as  used  in  this  Code,  desig- 
nates a  hostile  contest  at  arms,  between  two  or  more 
nations,'  or  communities  claiming  sovereign  rights.' 

Every  such  nation  or  community  is  termed  a  bellig- 
erent. 
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>  Different  definitions  haye  been  giyen  by  the  writers,  for  different 
purposes.  See  a  number  of  definitions  collected  by  FiorS  Nouwau  DroU 
IntemcUumai,  Ed,  of  Pradier  FodirS,  ▼.  2,  p.  239.  He  contends  for  a 
definition  excluding  unjustifiable  war;  but  obviously  the  definition 
adopted  in  this  Code  must  include  every  conflict  which  gives  rise  to  the 
peculiar  rights  and  duties  of  neutrals  and  belligerents.  See  also  TVom' 
Law  of  yations,  pt.  II.,  p.  48,  where  various  definitions  are  discussed. 

It  seems  unnecessary  to  distinguish  between  ordinary  public  wars,  and 
mixed,  civil,  or  social  wars  (see  Orotius,  Jure  BeUi  ae  PacU,  liy.  1,  ch. 
8),  any  further  than  is  done  by  Articles  70fih-708. 

*  The  parties  belligerent  in  a  public  war  are  independent  nations.  Bat 
it  is  not  necessary  to  constitute  war  that  both  parties  shonld  beackoowl- 
edged  as  independent  nations  or  sovereign  States.  A  war  may  exist 
where  one  of  the  belligerents  claims  sovereign  rights  as  against  the 
other.    Prize  Cases,  2  Blaeli^s  U.  6,  8upr,  Ct,  Rep.,  667. 

Revolutionary  or  insurrectionary  wars,  so  far  as  neoesaary  to  be  pro* 
vided  for  in  this  Code,  are  the  subject  of  Articles "TOS-TOS. 


Nations^  <fec.,  are  the  only  parties. 

705.  War  is  a  relation  of  nation  to  nation,  or  of  com- 
munity to  community,  and  does  not  affect  the  relations 
of  individuals  with  each  other,  except  within  the  limits 
allowed  by  this  Book. 

This  is  the  general  principle  contended  for  by  the  best  modem  author- 
•ities,  and  its  recognition  has  been  the  source  of  the  greatest  ameliora- 
tions yet  introduced  into  the  laws  of  war. 

It  used  to  be  a  familiar  maxim  of  the  books,  that  war  makes  all  the 
subjects  of  one  belligerent  enemies  of  each  and  every  subject  of  the  other. 
HaUeek,  Intern.  Law  dt  Laws  of  War,  p.  411,  §  1.  And  the  same  rale 
was  applied  to  strangers  residing  in  the  belligerent  country,  or  coming  to 
reside  there,  with  knowledge  of  the  existence  of  the  war.  TtcisB*  Law 
of  Naiions,  Part  II.,  p.  82.  In  the  case  of  a  civil  war  those  persons  were 
to  be  regarded  as  enemies  who,  though  subjects  or  citizens  of  the  lawful 
government,  were  residents  of  the  territory  under  the  power  or  cent  mi 
of  the  party  resisting  that  government.  MiBer  e.  United  States,  11  Wal- 
lace's U.  8,  8upr,  Ct  Hep.,  268. 

The  courts  do  not  notice  the  friendly  disposition  of  the  individual, 
even  in  case  of  a  rebellion.  Woods  «.  Wilder,  43  New  York  Rep.,  164. 
This  legally  imputed  hostility  is  now  so  far  mitigated  by  treaty  pro- 
visions,  and  by  ameliorations  in  the  usages  of  war,  and  is  so  much 
opposed  to  the  tendency  of  modem  opinion,  that  it  seems  proper  to  reo^- 
nize  a  different  rule.  It  is  believed  that  the  rule  stated  in  the  text  more 
truly  represents  the  better  opinion  of  civilized  nations,  and  more  nearlf 
conforms  to  the  practice  of  hostilities  at  the  present  day.  Blu3iUeMi  {Droit 
International  CodiJU,  §§  531, 532),  says  that  strictly  speaking  the  belliger- 
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•nt  BtaUM  ftre  the  enemieB.  The  eUkens  are  not  enemies  of  the  hostile 
States,  nor  of  each  other ;  though  thej  may  be  treated  as  such  to  the  ex- 
tent to  which  thej  take  part  in  hostilities. 

The  chief  significant  of  the  maxim  that  in  a  state  of  war,  civilians 
become  enemies,  has  been  in  its  application  to  contracts,  and  the  confia- 
cation  of  property.  As  to  these  snbjects,  see  Articles  846,  885,  subd.  5, 
and  906. 

Civil  War. 

706.  Even  though  an  insurrection  in  a  nation  inter- 
rupts the  course  of  justice,  so  that  the  tribunals  can  not 
be  kept  open  in  the  disaffected  territory,*  the  insurgents 
are  not  entitled  to  belligerent  rights,  except  so  far  as 
they  are  recognized  as  belligerents  in  accordance  with 
article  708. 

Prise  Cases,  2  Black^t  U.  8,  Bupr.  Ot.  Sep,,  667 ;  Shortridge  «.  Mason, 
S  Amer.  Imid  Review,  95. 

>  Where  the  courts  of  Justice  are  open,  there  is  peace,  in  Judgment  of 
law.    Milllgan's  Cases,  4  Wallaee'i  IT.  8.  8upr.  Ct.  Bep,,  1. 

Insurgents  may  be  treated  as  belligerents. 

707.  A  nation  in  which  an  insurrection  exists  may, 
without  renouncing  its  claims  of  jurisdiction  over  the 
insurgents,  or  recognizing  them  as  alien  enemies  or  as 
having  an  established  government,  treat  them  as  bel- 
ligerents, and  claim  from  foreign  nations  the  perform- 
ance of  neutral  duties. 

This  allows  the  nation  at  its  option  to  invoke  the  principle  that  a 
civil  war  creates  the  same  belligerent  rights  against  neutrals,  as^a  war 
between  two  separate  and  independent  powers.  Prize  Cases,  2  Blaeka 
U.  8.  Supr,  Ct,  Rep,,  635.  And  see  The  Mary  Clinton,  BUUchford'e  PHze 
Cases,  ( U,  8,  Diet.  Ot.,)  p.  656. 

Whether  rebels  cruising  on  the  high  seas  sgainst  the  property  of  the 
parent  State,  can,  in  any  case,  be  considered  as  pirates,  see  Dana*$ 
Wheaton,  Biemente  oflnt&m  Law,  %  124,  p.  196.  note  84 

Insurgents  may  be  recognized  by  foreign  nations. 

708.  When  an  insurrection  exists  in  a  nation,  and 
the  insurgents  have  an  established  government  capable 
of  maintaining  relations  with  other  nations,  any  other 
nation  may  recognize  them  as  belligerents,  without  re- 
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cognizing  their  independence,  and  may  assume  a  posi- 
tion of  neutrality. 

Ab  to  the  right  to  reoognise  the  independenes  of  insurgenta,  see  Article 

Declaration  of  war. 

709.  No  nation,  uniting  in  this  Code,  shall  commence 
J8L  war  against  any  nation  whatever,  without  makiug 
public  within  its  own  territory,  and  as  far  as  possible 
within  the  territory  of  the  natio;n  to  be  attacked,  a 
declaration  of  war,  assigning  the  reasons  thereof,  at 
least  sixty  days  before  committing  the  first  act  of 
hostility. 

A  ewil  tear  is  never  eolemnlj  declared  ;  it  becomes  such  hj  its  acci- 
dents :  the  nomber,  power  and  organization,  of  the  persons  who  orig- 
inate and  carry  it  on.  Where  the  party  in  rebellion  occupy  and  hold  in  a 
hostile  manner  a  certain  portion  of  territory,;  have  declared  their  in- 
dependence ;  have  cast  off  their  allegiance  ;  have  organized  armies ;  hare 
commenced  hostilities  against  their  former  sovereign,  the  world  acknowl- 
edges them  as  belligerents,  and  the  contest  as  a  war.  Prize  Gases,  2 
Black's  U.  8.  8upr,  Ot,  lUp.,  635,  per  Qbisb,  J. 

By  the  above  Article,  it  is  proposed  to  require  express  declaration  in 
the  case  of  public  or  international  war  only. 

In  the  twelfth  century,  it  was  the  established  practice,  formally  to 
declare  war,  by  a  communication  under  the  seal  of  the  sovereign  of  one 
belligerent  to  the  sovereign  of  the  other.  Twisff  Law  of  Natiom,  Part 
II.,  p.  67. 

The  same  author  says,  that  there  can  be  no  doubt  that  in  the  four- 
teenth  century  it  was  the  established  law  of  Europe,  that  an  offensive 
war  could  not  be  rightfully  commenced,  without  a  previous  declaration 
of  hostilities. 

Wildman,  {IjUemaiiUmal  Law,  v.  2.  p.  8,)  says,  that  since  the  peace 
of  Versailles,  in  1768,  formal  declarations  of  war  of  any  kind  seeiu  to 
have  been  discontinued ;  and  all  the  legitimate  and  necessary  con- 
sequences of  war  flow  at  once  from  a  state  of  public  hostilities  duly 
recognized  and  explicitly  announced  by  a  domestic  manifesto  or  State 
paper. 

The  importance  of  the  question  wiU  be  much  diminished  by  the  rale 
protecting  private  property  at  sea,  as  well  as  on  land  ;  but  it  is  in  the 
interest  of  peace,  as  well  as  in  accordance  with  the  tendency  of  public 
opinion,  to  see  that  the  line  between  the  state  of  peace  and  that  of  war 
is  clearly  marked  ;  and,  for  this  purpose,  that  a  declaration  in  some  form 
.  Is  required.    The  objection  to  requiring  one  is,  that  then  acts  of  Tiolenes 
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committed  on  the  high  seas  before  declaration,  will  be  piracy.  Twist^ 
Law  oflfaUoni,  Part  II.,  p.  71.  But  this  objection,  so  far  aa  it  ought  to 
be  allowed,  will  be  met  by  Article  715. 

It  IB  the  object  of  the  above  Article  to  require  a  declaration  to  be 
made  public  at  home  in  all  caaee.  This  is  in  accordance  with  the  pres- 
•ent  asages  in  respect  to  the  mode  of  dedaratioD.  Esposeto  o.  Bowdeu, 
7  EUia  d  BlacUbum^B  Rep.,  768.  And,  to  entitle  a  belligerent  to  iosist  on 
the  performance  of  nentral  duties  by  other  neutral  nations,  a  manifesto 
to  them  is  necessary.  Twiaa*  Law  of  Natiom,  Part  II.,  p.  69.  Ac 
cordingly,  it  is  proTided  in  Article  968,  that  a  neutral  nation  comes  ud- 
der  obligations  aa  such  to  a  belligerent,  from  the  time  that  a  notification 
of  the  hostilities  is  oflScially  communicated  to  it  by  such  belligerent,  or 
from  the  time  it  voluntarily  declares  itself  neutral. 

Perhaps  the  clause  requiring  sixty  days'  notice  should  be  restricted 
to  wars  between  nations  uniting  in  the  Code.  For  the  conflicting  opin- 
ions on  the  necessity  of  declaration  of  war,  see  Fiori  Noumou  Droit 
Intern.,  par  Pradier-FbdirS,  vol.  2,  pp.  251-260 ;  Ortolan,  Di/plomatU  de 
la  Iter,  vol.  2,  pp.  12-28 ;  PhiUimore*8  Intern.  Law,  vol.  3.  pp.  76-98 ; 
WooUey'9  Intern.  Law,  §  116,  p.  198  ;  SaUeck,  LUem.  Law  db  Lawe  of 
War,  pp.  800-856. 

In  the  treaty  between  GTreat  Britain  and  Portugal,  (Feb.  19,  1816,  Art. 
XXXI.  ;)  and  in  the  treaty  between  Great  Britain  and  Braail,  (Aug.  17, 
1827;)  and  in  treaties  concluded  between  Brazil  and  France,  in  1826; 
Brazil  and  Prussia,  in  1827 ;  and  Brazil  and  Denmark,  in  1828 ;  it  was 
provided :  "  A  rupture  of  pacific  relations  shall  be  regarded  as  having 
taken  place,  at  the  date,  of  recall  or  dismissal  of  the  respective  ambas- 
sadors." 

And  this  arrangement  is  approved  by  Twim,  (Law  of  NaOofhs,  pt. 
11.,  p.  76,  §  41,)  as  wise  and  reasonable,  and  one  which,  if  even  generally 
adopted,  would  prevent  all  disputes  and  difficulties  as  to  the  true  date  of 
the  legal  commencement  of  war. 

Response  unnecessa/ry. 

710.  When  one  nation  declares  war  against  an- 
other, the  declaration  becomes  reciprocal,  without  re- 
sponse. 

GrotiuM,  Laws  of  War  A  of  Peace,  III.,  c,  8,  g  VIII;  TwUs,  Law  of 
Katiane,  pt.  II.,  p.  75 ;  Vattel,  DroU  dee  Gene.  liv.  8,  ch.  4,  §  57  ;  HaUeck, 
Intern.  Law  db  Lawe  of  War,  p.  856. 

^^Seprisal^^  defined. 

711.  A  reprisal  is  any  species  of  forcible  means 
naed  by  one  nation,  for  procuring  redress  from  an- 
other, without  a  hostile  contest  at  arms. 

Reprisals  may  be  either  negative  or  positive. 

81 
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Vattel  says,  {Droit  des  Oens,  liv.  II ,  cb.  18,  §  342,)  that  "  reprisals  are 
used  between  nation  and  nation,  in  order  to  do  themselves  jastice,  wheQ 
they  can  not  otlierwise  obtain  it.  If  a  nation  has  taken  possesf^ion  of 
what  belongs  to  another,  if  it  refuses  to  pay  a  debt,  to  repair  an  injary, 
or  to  give  adequate  satisfaction  for  it,  the  latter  may  seize  something  be- 
longing to  the  former,  and  apply  it  to  its  own  advantage,  till  it  obtains 
payment  of  what  is  due,  together  with  interest  and  damages  ;  or  keep  it 
as  a  pledge  till  the  offending  nation  has  refused  ample  satisfaction. 
The  effects  thus  neisied  are  preserved,  w:hile  there  is  any  hope  of  obtain- 
ing satisfaction  or  Justice.  As  soon  as  that  hope  disappears  they  are 
confiscated  ;  and  then  reprisals  are  accomplished.  If  the  two  nations, 
upou  this  ground  of  quarrel,  oome  to  an  open  rupture,  satisfaction  is 
considered  as  refused  from  the  moment  that  war  is  declared,  orhostllitief 
commenced :  and  then  also  the  effects  seised  may  be  confiscated." 

Whealon  says,  that  reprisals  are  to  be  granted  only  in  case  of  a  clear 
and  open  denial  of  Justice :  they  may  include  the  following  among  other 
modes: 

1.  Laying  an  embargo  or  sequestration  on  the  ships  and  gooda,  or 
other  property  of  the  offonding  nation,  found  within  the  territory  of  the 
injured  State; 

2.  Taking  forcible  possesaion  of  the  thing  la  controversy,  by  securing 
to  oneself  by  force,  and  refusing  to  the  other  nation,  the  enjoymen*.  of 
the  right  drawn  In  question ; 

8.  Exercising  the  right  of  Tlndlctlve  retaliation  (miorrio  faeH,)  or  of 
amicable  retaliation  {ristortian  de  draU ;)  by  which  last,  the  one  nation 
applies.  In  Its  transactions  with  the  other»  the  same  rule  of  conduct  by 
which  that  other  Is  governed  under  similar  circumstances.  Lawrence's 
WheaUm,  BUmenUt  of  InUm.  Law,  pt.  iy.,eh.  I.,  g  1;  Dana^i  Whsaton, 
%  290:  citing  VaUa,  llv.  II.,  ch.  18 ;  JEOQber,  J>rct  det  Q&m  Modenu  de 
r  Europe,  %2»i. 

See  also,  Twin,  Law  of  2fatiant,  pt.  IL,  ch.  L;  WMman's  InUma- 
tiorud  Law,  vol,  1,  p.  187 ;  Hdtteck  Intern.  Law  d  Lowe  qf  War,  p.  297. 

Negative  reprUal. 

712.  A  reprisal  which  consists  in  the  lefosal  to  per- 
form a  perfect  obligation,  or  to  permit  the  enjoyment 
of  a  right,  is  termed  a  negative  reprisaL 

Positive  reprisal. 

713.  A  reprisal  which  involves  the  seizure  or  deten- 
tion of  persons  or  property,  in  violation  of  the  pro- 
visions of  this  Code,  or  without  authority  of  law,  is 
termed  a  positive  reprisal. 

A  general  reprisal  Is  said  to  be  made  by  the  aggrieved  nation  giving 
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authoritj  to  ita  militarj  or  other  officers  to  seize  persons  or  property  of 
the  other  nation,  in  a  particular  place  or  wherever  found. 

A  tpteial  reprisal  is  said  to  be  made  by  giving  such  authoritj  to  par- 
ticular individuals  who  have  suffered  injury  from  the  government  or 
members  of  the  other  nation.  But  these  distinctions  it  seems  unneces- 
sary to  define. 

Positive  reprisal  treated  as  declaratiori  of  war. 

714-  A  nation  upon  which  a  positive  reprisal  is 
made,  may  treat  the  same  as  a  declaration  of  war 
against  it,  by  making  public  within  its  own  territory, 
and  as  far  as  possible,  within  the  territory  of  the  na- 
tion making  the  reprisal,  a  declaration  that  it  is  treated 
a«  an  act  of  war. 

Any  reprisal  may  assume  the  character  of  war,  if  adequate  satisfac- 
tion be  refused  by  the  offending  nation.  Lawrena^i  Wheatan,  Elements 
0/  Intern.  Law,  pt.  IV.,  ch.  I.,  §  2 ;  Dana'e  Wheaton,  %  292. 

• 

Hostilities  before  declaration. 

715.  Every  act  of  hostility,  except  in  self-defense, 
committed  before  the  expiration  of  sixty  days  after  a 
public  declaration  of  war,  or  without  such  declaration, 
is  unlawful.'  But  this  article  shall  not  render  punish- 
able acts  of  subordinate  oflScers  committed  by  ex- 
press authority  of  the  nation,  or  under  the  immediate 
necessity  of  preventing  or  protecting  from  violence.* 

»  Pradier-FodSri  (col.  of  Vattel  of  1863,  v.  2,  p,  403,  note  1,)  followed 
by  Flore,  v.  2,  p.  258,  declares  hostilities  before  declaration  of  war, 
'*  piraterie."  But  if  committed  by  vessels  of  war,  under  orders,  the 
actors  could  scarcely  be  punished  as  pirates.  The  offending  nation  should 
be  held  responsible. 

*  Ortolan  DipUmatie  de  la  Mer,  v.  2,  p.  12. 

Positive  reprisal  in  violation  of  provisions  for 
preservation  of  pea^e. 

716.  No  nation  uniting  in  this  Code  shall  commence 
war  or  make  a  positive  reprisal  on  another  nation,  in 
violation  of  the  provisions  of  Part  IV.  of  this  Code, 
entitled  Pboyisions  fob  the  Pbesebvation  of 
Peaob. 
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PART  VIII. 
THE    CONDUCT    OF    WAR 

TiTXiB  XXXII.    MilitabyAdthobitt. 
XXXIII.  HoBTiiirnBa. 


TITLE   XXXII. 

MIUTABY  AUTHOBirr. 

Oeaptbb  LIV.    Military  law. 
LY.    Martial  rule. 
LVI.    Military  ocoapatloiL 


CHAPTER   LIV. 

MILITARY  LAW. 

717.  "  Military  "  defined. 

718.  <* Military  law"  defined. 

719.  Joriadiction  of  military  triboiialB  OTer  ftxreignen. 

720.  Mntilation. 

721.  Violations  of  proTisione  of  the  Code  for  proteetioa  of 

enemies  or  neutrals. 

722.  Indemnity  for  exeessea. 

728.  Justification  for  violation  of  provisions  of  the  Code  for 
protection  of  enemies  or  neutrals. 

'"^ Military''  cU^/lned. 

717.  The  word  "military,"  as  used  in  this  Code, 
applies  only  to  public  armed  forces,  by  land  or  sea, 
except  where  a  contrary  intention  plainly  appetn. 
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^^  Military  law  "  defined. 

718.  Military  law  is  the  body  of  regulations  pre- 
scribed by  a  nation  for  the  government  of  its  mil- 
itary forces. 

This  is  generallj  known  aa  mUUtvry  law,  as  distingaislied  from  mar- 
tiai  rule.  See  1  KefU'i  Commentaries,  870,  note ;  HaUeek,  Intern,  Law 
and  Laws  of  War,  p.  873  ;  Mille  «.  Martin,  \^  Johnson* s {New  Tork)Bep., 
7  ;  Martin «.  Mott,  12  Wheaton's  U.  8. 8upr.  Ct.  Rep.,  19. 

Jurisdiction  of  military  tribunals  over  foreigners, 

719.  Subject  to  the  restrictions  imposed  by  its  own 
laws,  the  military  tribunals  of  a  nation  are  competent 
to  punish  foreigners : 

1.  When  they  are  impressed  with  the  military  char- 
acter of  such  nation,  as  defined  by  article  736,  and 
commit  offenses  against  its  military  law :  or, 

2.  When  they  are  enemies,  active  or  passive,  as  de- 
fined by  articles  746  and  747,  and  violate  the  provisions 
of  Part  VIII.  of  this  Code,  and  fall  into  the  power  of 
such  tribunals. 

But  the  punishment  inflicted  can  not  be  greater  than 
that  affixed  for  offenses  of  the  same  grade,  when  com- 
mitted by  members  of  the  nation. 

Whether  their  power  shall  or  shall  not  extend  to  civilians  or  paBsive 
enemies  who  are  members  of  the  same  nation,  and  to  treason  and  such 
offenses  which  are  cognizable  bj  the  civil  courts,  is  a  question  of  local 
law.  For  the  rales  on  this  subject  adopted  by  European  nations,  see 
Maurice  Block,  Dictionaire  de  Vadm.  Fr.  s.  roe  etat  de  siege,  referring  to 
the  law  of  1849.  Bscriehe,  same  title.  The  American  rules  are  discussed 
bj  Cashing,  in  8  Opinions  of  United  States  Attorneys- Oeneral,  866 ;  and 
flee  HaUeek,  Intern,  Law  and  Laws  of  War,  p.  873,  §  26.  In  the  Milligan 
Case,  (4  Wallace's  U.  8.  8vpr.  Ct.  Bep.,  1,)  it  wag  held  that  a  civ- 
ilian  could  not  be  subjected  to  military  trial.  And  in  13  Opinions  of 
U.  8.  Attorneys-General,  p.  128,  it  was  declared  that  a  citizen  not  in  the 
military  service  can  not  be  tried  by  military  commission  in  Washinprton, 
for  an  ofTense  committed  in  New  York,  within  the  jurisdiction  of  the 
civil  courts,  which  were  in  full  possession  and  exercise  of  their  powers. 

Mutilation. 

720.  Mntilation  or  disfigurement  of  the  person  mnsi 
not  be  inflicted  as  a  punishment. 

By  the  rules  heretofore  existing,  branding  is  allowed. 
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Violations  of  provisions  qf  the  Code  for  protection 
of  enemies  or  neutrals. 

721.  The  military  authorities  of  a  belligerent  are 
bound  to  use  all  their  power  to  enforce  obedience,  by 
all  persons  under  their  control,  to  those  provisions  of 
Part  VIII.,  and  of  Division  7.  of  this  Code,  which  are 
for  the  protection  of  enemies  or  neutrals  ;  and  the  na- 
tion is  bound,  through  its  military  or  other  tribunals,  to 
punish  those  guilty  of  violating  the  same.'  Such  pun- 
ishment must  be  at  least  equal  to  that  prescribed  for 
offenses  of  the  same  grade  against  itself  or  its  members. 

*  Bhki^UuMi,  DraU  IfUematianal  CodiJU,  §  676. 

Indemnity  for  excesses. 

722.  A  nation  is  bound  to  afford  all  the  indemnifi- 
cation possible  for  crimes  and  excesses  committed  by 
its  forces  in  violation  of  the  laws  of  war,  or  for  want 
of  discipline. 

See  Batteck,  Interti.  Law  and  Law»  of  War,  p.  442,  %  28. 

No  nation  can  treat  with  cruelty  or  deprive  of  their  property  th« 
members  of  anotlier  nation,  whom  some  calamity,  such  as  the  distress  or 
stranding  of  a  ship,  throws  within  ita  borders,  without  wrong  and  ju» 
claim  of  redress.  WodUey,  IrUerruUional  Law,  %  69,  p.  94 ;  and  eee  /d. 
g  126,  p.  214. 

Justification  for  violation  of  provisions  of  the  Code 
for  protection  of  enemies  or  neutrals. 

723.  The  orders  of  a  superior  officer  are  a  justifica- 
tion to  an  inferior  officer  or  to  a  soldier,  in  disobe3Mng 
the  provisions  of  Part  VIII.,  and  of  Division  V.  of 
this  Code.     The  superior  is,  however,  responsible. 

"  An  officer  or  soldier,'  acting  under  the  orders  of  his  superior,  not 
being  necessarily  and  manifestly  illegal,  would  be  Juntified  by  his 
orders."    Keighley  •.  BeU,  4  FaOer  d  FMuan:*  Bep.,  790. 
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CHAPTER   LV. 

MARTIAL  RULE. 

Abtiolb  724.  Martial  rule  and  ita  effect. 

725.  Martial  rule  needs  nn  proclamation. 

726.  ConsulB. 

727.  Dutj  of  magintrates  and  civil  officers. 

Martial  rule  and  its  effect, 

724.  Martial  rule  is  the  exercise  of  the  will  of  the 
<50inmander.'  It  must  nevertheless  be  exercised  within 
the  limits  of  the  provisions  of  this  Book  of  the  Code, 
and  of  the  military  law  to  which  the  forces  are  subject ; 
but  within  these  limits  it  suspends  all  laws,*  so  far  and 
so  long*  as  they  come  in  conflict  with  it. 

Martial  rule,  or  the  law  applicable  to  the  state  of  siege,  is  regulated 
1)7  positive  law,  in  the  French  and  other  continental  systems.  See  M, 
Block,  Die.  de  r administration  Francaise  ;  8  Opinions  of  U.  8.  Attorneys- 
General,  806 ;  HaUeck,  Int.  Law  and  Laws  of  War,  p.  874,  §  26.  But 
these  regulations  seem  unnecessary  in  an  International  Code,  except  so 
far  as  their  subjects  are  embraced  in  the  provisions  of  this  Chapter. 

*  Argument  in  the  Milligan  Case,  Washington  Reporter,  May  7,  1866  ; 
and  the  decision  of  the  court,  4  Wallace's  U.  8.  8upreme  Ct.  Hep.,  1. 

The  will  of  the  commander  Is  ordinarily  called  martial  law,  but  in  tbe 
proper  sense  it  is  not  law  at  all. 

Wellington,  in  one  of  his  despatches,  from  Portugal  in  1810,  explained 
it  in  this  manner : 

"  I  think  it  would  be  desirable  to  define  with  precision'  our  ideas  re- 
specting the  establishment  of  military  law,  before  we  determine  to 
alter  the  established  law  of  the  country  in  any  case. 

"  The  following  questions  are  worth  consideration  and  decision  on  this 
topic.  What  is  military  law?  Military  law,  as  applied  to  any  persons, 
excepting  the  ofDcers,  soldiers,  and  followers  of  the  army,  for  whose 
government  there  are  particular  provisions  of  law  in  all  well  regulated 
-eoontries,  is  neither  more  nor  less  than  the  will  of  the  general  of  the 
army.  He  punishes  either  with  or  without  trial  for  crimes  either  de- 
^^red  to  be  so,  or  not  so  declared  by  any  existing  law,  or  by  his  own 
•orders.  This  is  the  plain  and  common  meaning  of  the  term  military  law. 
Bendee  the  mode  of  prooeeding  above  described,  laws  have  been  made 
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in  different  conn  tries,  at  different  times,  to  establish  and  legalise  h  det- 
criptioD  of  militarj  constitation. 

"  The  commander-in-chief,  or  the  government,  has  been  aathorized  to 
proceed  by  military  process — that  is,  by  court  martial,  or  council  of 
war — against  personn  offeoding  against  certain  laws,  or  against  their 
own  orders,  isHued  generally  for  the  security  of  the  army,  or  for  the  es* 
tablishment  of  a  certain  government  or  constitution  odious  to  the  people 
among  whom  it  is  established. 

"  Of  both  descriptions  of  military  law  there  are  numerous  instaoceft 
in  the  history  of  the  operations  of  the  French  army  during;  the  revolu- 
tion ;  and  there  is  an  instance  of  the  existence,  both  of  the  first  m«n- 
tioned  description,  and  of  the  last  mentioned,  in  Ireland,  during  the  re- 
bellion of  1768,  when  the  people  were  in  'insurrection  against  the  gov-  I 
ernment,  and  were  to  be  restrained  by  force."  I 

And  in  his  speech  on  the  Ceylon  affair,  he  repeats  the  description :  ' 

*'  I  contend  that  martial  law  is  neither  more  nor  lees  than  the  will  of  ' 

the  genera]  who  commands  the  army.  In  fact,  martial  law  means  no 
law  at  all ;  therefore,  the  general  who  declares  martial  law,  and  com- 
mands that  it  shall  be  carried  into  execution,  is  bound  to  lay  down  dis- 
tinctly the  rules,  and  regulations,  and  limits,  according  to  which  bis 
will  is  to  be  carried  out.  Now,  I  have,  in  another  country,  carried  oat 
martial  law — that  is  to  say,  I  have  governed  a  large  proportion  of  the 
population  of  a  country  by  my  own  will.  But  then  what  did  I  do  7  I  de- 
clared that  the  country  should  be  governed  according  to  its  own  natioDsl 
law,  and  I  carried  into  execution  that,  my  so  declared  will." 

See  also  EaUeck  Intern.  Law  and  Lawi  of  War,  p,  873,  §  35 ;  F(^r$j/tK^ 
Cases  and  Opinions  in  ConstittUional  Law,  207-216 ;  and  Appendix. 

'  "  Martial  law  is  quite  a  distinct  thing  from  ordinary  military  law, 
and  is  founded  on  paramount  necessity,  and  proclaimed  by  a  military 
chief."  1  Eent*s  OommerUaries,  877.  ffaUam,  (Constitutumal  History, 
I.,  826,  8rd  ed.,)  says,  "  It  has  been  usual  for  all  governments,  daring  an 
actual  rebellion,  to  proclaim  martial  law,  or  the  suspension  of  dvil  juris- 
diction.** It  supersedes  all  civil  proceedings  whieh  eonJUet  with  it,  but 
does  not  necessarily  supersede  those  which  do  not.  Bormer*s  Law 
Dictionary,  Art.  Military  Law. 

'*  It  is,  in  fact,  the  law  of  social  self-defense,  superseding,  under  the 
pressure,  and  therefore  under  the  justification,  of  an  extreme  necessity^ 
the  ordinary  forms  of  justice.  Courts -martial  under  martial  law,  or 
rather  during  the  suspension  of  law,  are  invested  with  the  power  of  ad- 
ministering that  prompt  and  speedy  justice  in  cases  presumed  to  be 
clearly  and  indisputably  of  the  highest  species  of  guilt.  The  object  is 
self-preservation  by  the  terror  and  the  example  of  speedy  justice.  But 
courts-martial  which  condemn  to  imprisonment  and  hard  labor  belie  the 
necessity  under  which  alone  the  jurisdiction  of  courts-martial  can  law- 
fully  exist  in  civil  society."  Opinion  of  Mr.  Sergeant  Spankie,  foand  in 
Bough  on  Courts-Martial. 

"  Martial  law  is  merely  a  cessation,  from  necessity,  of  all  municipal 
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law,  and  what  OAceBsity  requires  it  jastifies.  An  alien  amp  hostilely 
invading  a  territory  while  in  arms,  minrht  lawfalW  be  pat  to  death  ;  and 
when  taken  prisoner,  if  his  immediate  execution  were  necessary  to  the' 
suppression  of  insurrection,  he  might  be  executed  immediately,  without 
any  reference  to  municipal  law.  But  the  insurrection  being  quelled  and 
tranquility  restored,  and  the  ordinary  tribunals  proceeding  regularly  in 
the  administration  of  justice,  an  alien  amy  who  had  been  taken  in  arms  ' 
could  not  be  lawfully  put  to  death,  either  with  or  without  the  form  of 
being  tried  by  a  court-martial  ;*'  but  must  be  dealt  with  according  to  the 
regular  course  of  justice.  .  .  .  "  This  case  is  clearly  distinguishable 
from  that  of  a  foreigner  assisting  in  a  civil  war.  Where  an  insurrection 
against  a  government  has  become  so  formidable  as  to  assume  the  aspect 
of  an  equally-balanced  civil  war,  the  laws  of  war  are  to  be  observed  hew 
tween  the  government  and  the  insurgents  ;  and  native-born  subjects  taken 
prisoners  could  not  properly  be  tried  as  traitors.  And  even  were  an  alien 
amy  in  the  ranks  of  the  insurgents,  he  would  be  dealt  with  as  a  native- 
bom  subject."  Opinions  of  Sir  John  Dodson,  Sir  John  Campbell,  and  Sir 
R.  M.  Rolfe,in  Cases  and  Opinions  in  Constitutional  LaWthy  Forsyth,  p.  199. 

Martial  law  can  never  be  enforced  for  the  ordinary  purposes  of  civil 
or  even  criminal  justice,  except,  in  the  latter,  so  far  as  the  necessity 
arising  from  actual  resistance  compels  its  adoption.  Opinions  of  Sir 
John  Campbell,  and  Sir  R.  M.  Wolfe,  in  Cases  and  Opin,  in  Const.  Law, 
by  Forsyth,  p.  198. 

The  right  conclusion  upon  the  whole  matter  seems  to  be  this  :  "  Mu- 
tial  l^K.majLhfi4i^Btifiably  im|>08ed  as  a  terrible  necesaity.  and.aaact^ 
self- defense  ;  under  it  there  is  a  suspension,  of  civil  rights^  and  .the  QrdjU. 
nary  forms  of  trial  are  in  abeyance.  Under  it  a  man  in  actual  aimed  19- 
sistiuLCfi^may  be  put  to  death  on  the  apot^  hj  any  one  acting  under  the 
<^?rs  of  com.£etent  authority ;  or»  if  arrested^  may  he  txidb.  in  any  man- 
ner which^ucJLAnthority  shall  direct.  But  if  there  be  an  abuse  of  the 
potfc^r  -so-gixfiiujtnd  aqts.  are  done  undor  it,  not  hoTia  fide  to  suppress  re- 
JMllion  or  in  self-defense,  but  to  i;rratlfy  malice  or  in  the  caprice  of 
ty mnnyrtTien  for  such  acts,  the  party  doing  them  is  respnnsihlfi .  Forsyth's 
Cases  and  Opin.  in  Const.  Law,  p.  214 ;  and  see  Finlason^s  Commentaries 
on  Martial  Law,  London,  1867.  Military  necessity  includes  all  those 
measures  which  are  indispensable  for  securing  the  ends  of  the  war,  at  d 
wbich  are  not  forbidden  by  this  Code,  or  the  military  law  of  the  power 
by  which  the  measures  in  question  are  taken.  See  Lieber*s  Instructions 
for  the  Ooffsmm&nt  of  Armies  of  the  United  8taUs,  H  6,  7. 

Interference  of  the  military  power  with  the  persons  or  property  of 
others  than  those  impressed  with  the  military  character,  actually  engaged 
in  unlawful  hostilities,  or  spies,  or  pirates,  when  called  in  question  in 
the  civU  tribunals,  can  only  be  justified  on  the  ground  of  a  danger  im- 
mediate and  impending,  or  a  necessity  urgent  for  the  public  service,  such 
as  will  not  admit  of  delay,  and  when  the  action  of  the  civil  authority 
would  be  too  late  in  providing  the  means  which  the  occasion  calls  for. 
Harmony's  Case,  13  Hotoard's  U.  8.  Bupr.  Ct.  Bop.,  116. 
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'  The  creation  of  a  commissloD  or  board  to  dedde  or  adyise  apon  the 
subject  gives  no  increased  sanction  to  the  act.  As  necessity  compels,  so 
that  necessity  alone  can  justify  it.  The  decision  «)r  advice  of  any  oam- 
ber  of  persons,  whether  deei^rnated  as  a  military  commission,  or  board  of 
officers,  or  conncil  of  war,  or  as  a  committee,  proves  nothing  bat  greater 
deliberation  ;  it  does  not  make  legal  what  would  otherwise  be  illegal. 
Argument  in  MilUgan's  Case,  Wctihingian  Reporter,  May  7,  1866. 

*  Compare  Johnson  v.  Duncan,  8  Afartiu'i  (Louisiana)  Rep.,  520,  Liebtr's 
Inetruetione  for  the  Qovemment  of  Armies  of  United  States,  ^  6. 
-  The  municipal  laws  of  a  country  occupied  by  a  con'quering  power 
remain  in  force  until  suspended,  superseded,  or  otherwise  changed  hj 
order  of  the  conqueror.  Wingfield  «.  Crosby,  5  ColdtoeiCs  {Tennes$(f} 
Rep.,  241;  Rutledge  v.  Fogg,  8/d.,  564,  and  authorities  there  cited; 
Campbell «.  Hall,  Lofft,  655  ;  Cowper,  204. 

Martial  rale  may  be  expressly  continued  by  treaty  of  peace,  but  odIj 
to  the  extent  of  occupation. 


Martial  rvZe  needs  no  proclamation. 

725.  Martial  rule  is  justifiable  only  by  an  absolute 
and  overruling  necessity.  When  such  necessity  exists, 
the  rule  may  be  exercised,  without  a  previous  proc- 
lamation, and  in  any  place  actually  possessed  by  a 
belligerent,  whether  an  enemy  or  friend,*  but  in  no 
other  place  ;  and  it  is  always  exercised  at  the  peril  of 
the  commander. 

See  Blunt^hli,  Droit  Jniem.  Codifle,  §  589  ;  LUber's  Instructions,  T  1. 

Althougli  some  authorities  say  that  a  proclamation  is  necessary,  it 
should  not  be  so  regarded. 

If  a  j^eneral  or  commander-in-chief  has  the  right  to  enforce  martial 
rule  upon  those  who  are  not  members  of  his  army,  he  may  enforce  it 
without  as  well  as  with  a  proclamation.  All  the  purpose  which  that 
effects  is  to  give  notice  of  the  fact. 

There  are,  however,  cases  in  which  a  general  may  nse  force  for  other 
purposes  than  to  compel  submission  in  the  opposite  army,  and  obedience 
in  his  own.  The  maxim  which  gives  the  reason  and  the  extent  of  the 
power,  is  "  Neeessitas  quod  cogit,  defmdii,"  This  is  a  maxim  not  peculiar 
in  its  application  to  military  men  ;  it  applies  to  all  men  under  oertaio 
circumstances. 

Private  persons  may  lawfully  tear  down  a  house,  if  necessary,  to  pre 
vent  the  spread  of  a  fire.  But  this  is  not  because  there  Is  such  a  thing 
as  fireman's  law,  but  because  necessity  requires  11  Indeed,  the  maxim 
is  not  confined  in  its  application  to  the  calamities  of  war  and  conflagra- 
tion. A  mutiny,  breaking  out  in  a  garrison,  may  make  necessary  for  its 
suppression,  and  therefore  justify,  acts  which  would  otherwise  be  an- 
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Jastifiable.  In  all  these  cases,  however,  the  person  acting  under  the 
pressure  of  necessity,  real  or  supposed,  acts  at  his  peril.  Thecorrectneps 
of  his  conclusion  must  be  judged  by  courts  and  juries,  whenever  tlie  acts 
and  the  alleged  necessity  are  drawn  in  question.  Argument  in  the  Mil- 
ligan  Case,  Wcuhington  Beparter,  May  7,  1866. 

A  declaration  of  martial  law,  even  in  one*s  own  country,  is  the  mere 
announcement,  and  not  the  creation  of  the  fact.  See  HaUeck,  Int.  Law 
nnd  Laws  of  War,  p.  872,  §  24  ;  and  opinions  of  Sir  John  Campbell  and 
Sir  B.  M.  Boife,  in  Cases  and  Opinions  in  Constitutional  Law  by  Forsyth, 
I».  198. 

>  See  the  Milligan  Case,  4  WaOaee's  U.  8.  8upr.  Ct.  Bep.,  1. 

ConsvZs. 

726.  Consuls  are  subject  to  martial  rule  in  the  same 
cases,  and  to  the  same  extent,  as  other  persons. 

Lieber's  Instructions,  ^  8. 

Duty  of  magistrates  arid  civil  officers, 

727.  It  is  the  duty  of  the  civil  officers  and  other 
residents  of  an  invaded  country  to  yield  obedience  to 
martial  rule,  within  the  limits  of  the  provisions  of  this 
Book,  so  long  as  the  military  possession  continues, 
under  pain  of  expulsion  ;  but  oaths  of  allegiance  can- 
not be  required.* 

*  By  the  rules  heretofore  existing,  the  commander  of  a  hostile  force 
may  require  the  magistrates  and  civil  officers  of  the  enemy's  country 
within  bis  occupation,  to  take  an  oath  to  yield  allegiance  to  his  nation,  so 
long  as  its  occupation  continues.'  Lieber^s  Instructions,  ^  26.  But  it  is 
submitted  tliat  the  multiplication  of  oaths  is  needless,  and  the  object  is 
better  attained  by  a  positive  requirement  of  law. 

The  obligations  imposed  on  the  non-combatant  inhabitants  of  a  sec- 
tion of  country  passed  over  by  an  invading  army,  cease  when  the  military 
occupation  ceases ;  and  any  pledge  or  parole  given  by  such  persons,  in 
regard  to  future  service,  is  void.  General  Orders  of  U.  8.  War  Depart- 
u^ni,  1868,  ▼.  2,  p.  287,  No.  207.  g  4. 
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CHAPTER   LVL 

MILITABY  OCCUPATION. 

The  proyisioiiB  of  this  Chapter  relate  to  possession  under  martial  rvU 
pending  hostilities.  The  rules  applicable  to  cases  of  completed  oonqaegt 
rest  apon  different  principles,  and  are  suted  in  Part  IX.,  upon  Thk  Tert 

KINATION  OF  WaR. 

Article  728.  "Military  occnpation  "  defined. 

729.  Allegiance  saspended  bj  military  occupation. 

730.  Limit  of  power  of  belligerent. 

781.  Civil  and  criminal  law  within  military  occupation. 

782.  Persons  held  to  service  or  labor. 

793.  Effect  of  reconquest  on  civil  and  political  rights. 

^'  Military  occupations^  defined. 

728.  Military  or  belligerent  occupation,  as  used  ia 
this  Book,  is  a  possession  by  the  military  power  of  a 
belligerent,  sufficiently  firm  to  enable  such  belligerent 
to  execute  its,  will  within  the  limits  of  the  occupation, 
either  by.  force,  or  by  acquiescence  of  the  people,  for 
an  indefinite  future,  subject  only  to  the  chances  of 
war.* 

But  the  modification  of  such  occupation,  resulting 
from  an  armistice,  or  other  compact  with  the  enemy, 
does  not  affect  the  power  of  the  belligerent  over  persons 
and  property  within  such  limits,  further  than  is  pro- 
vided by  this  Book,  or  by  the  compact  itself." 

1  Dana^s  Wheattm,  Elem,  of  Intern.  Law,  §  847,  note  160,  p  436;  F<rf- 
lecfc.  Intern.  Law  and  Laws  of  War,  p.  778,  &c..  and  authorities  cited. 
*  See  Article  778,  as  to  the  effect  of  armistice  or  trace. 

Allegiance  suspended  by  military  occupation. 

729.  The  allegiance  of  the  members  of  a  belligerent 
nation  resident  within  the  limits  of  the  military  occu- 
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pation  of  the  enemy,  is  suspended,  so  far  as  it  is  in- 
consistent with  the  lawful  authority  of  the  enemy. 

Dama'i  Wheatan,  SUm.  of  InUm,  Law,  note  169 ;  HaUeck,  InUm. 
Law  and  Laiwi  ^f  War,  p.  701,  and  aathoriUes  cited. 

Limit  qf  power  ofhelUgerenL 

730.  Except  as  otherwise  provided  in  this  Book,  the 
authority  of  a  belligerent,  occupying  the  territory  of 
the  enemy,  extends  no  further  and  no  longer  than  his 
actual  power  extends. 

Dana't  Wheaton,  EHem.  of  Intern.  Law,  note  169. 

Even  the  retroaetioo  of  completed  conquest  only  goes  so  far  m  to  give 
pennanency  to  the  acts  of  the  conqaerer,  done  daring  military  occupation. 
MaUeek,  Intern,  Law  and  Law  of  Wwr,  p.  815. 

See  Part  IX.,  on  The  Terminatiok  ov  Was. 

(HvU  avd  criminal  Icm  within  military  occwpaiion. 

731.  The  civil  law  of  the  people  of  a  territory  which 
is  held  by  a  hostile  military  occupation,  remains  un- 
changed)  until  modified  in  accordance  with  the  organic 
law,  or  by  a  treaty  of  peace ;  but  the  hostile  nation 
may  introduce  its  own  criminal  law,  within  the  limits 
of  its  occupation. 

Suggested  by  Twiu.  Law  of  NaUom,  Part  IL,  p.  12a 

Persons  held  to  service  or  labor. 

732.  The  status  of  persons,  and  the  obligations  of 
service  or  labor,  are  not  affected  by  the  presence  of  a 
belligerent,  who  may  nevertheless  for  military  purposes 
suspend  such  relations  during  the  continuance  of  the 
military  occupation. 

lAeb^r,  (ImtrucUoni,  ^^  42, 48)  says  that  shivery  is  abolished  by  thb 
inyasion  of  a  free  army  ;  but  tiiSs  is  not  sustained  by  the  authorities,  o» 
the  principles  of  international  law. 

**  In  barbarous  times,  the  laws  of  war  authorised  the  reduction  to  slavery 
of  a  conquered  people.  These  laws  have  been  softened  under  the  influ- 
ences of  Christianity  and  civilisation,  till  now  it  is  the  settled  public  law 
of  the  Christian  and  ciyilized  world  that  t^  eonqueti  of  a  nation  by  an- 
other makes  no  change  in  the  property  or  thepereonal  rights  and  relations  oj 
the  conquered  people,  '  The  people  change  their  allegiance/  says  Chief 
Justice  Marshall,  (7  P^t.,  87,  U.  S.  e.  Churchman ;)  '  iheir  relations  to 
83 
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their  ancient  soyereign  are  dissolved,  bat  their  relations  to  each  other  and 
their  lights  of  property  remain  undisturbed.*  One  change  only  is  effected, 
and  that  is,  that  one  sovereign  takes  the  place  of  the  otlier.  In  a  civii 
"^var  sovereigns  are  not  changed,  unless  the  rebellion  is  successful."  Ar. 
gument  in  McCardle  Case,  Forsyth* »  Ocues  and  Opinions  in  Constitutional 
Law,  pp.  491,  519. 

Effect  of  Tec(yaguest  on  civil  and  political  rights, 
733.  When  a  belligerent   regains   and    maintains 

possession  of  territory  taken  from  his  control  during 

war: 

1.  All  the  acts  of  political  administration  done  by 
order  of  the  invader,  and  all  modifications  made  in  the 
constitution  and  the  political  relations  of  the  people, 
unless  made  by  the  will  and  consent  of  the  nation, 
cease  to  be  in  force :' 

2.  All  executed  transactions,  whether  transfers  of 
property,*  judgments  rendered,  or  other  acts,  if  con- 
sistent with  the  organic  law  of  the  nation,  and  lawful 
at  the  time  when  they  took  place,  remain  valid. 

*  Mor$  Nouveau  Droit  International,  ▼.  2,  p.  862. 

*  Fiori  says^  these  transactions  are  not  valid  by  law,  but  ought  to  be 
confirmed  by  the  soyereign.  lb.  And  see  BluntsclUi,  Droit  Intern. 
Codifie,  §  731. 

The  exception  in  case  of  an  expulsion  of  the  enemy  by  a  third  power, 
in  which  case  the  authority  of  such  power  is  held  to  some  extent  para- 
mount, is  not  here  recognized.    See  BhmtsehU,  §  729. 

As  to  acts  of  courts  of  an  insurgent  power,  see  Hickman  «.  Jones,  9 
WaUacs's  U.  8.  8upr.  Ot.  Bep„  197. 
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Who  may  wage  hostilities. 

LVIIL 

Against  whom  hostilities  may  be  waged. 

LIX. 

The  instruments  and  modes  of  hostilities. 

LX. 

Truce  and  armistice. 

LXL 

Medical  service. 

LXIL 

Religious  service. 

LXIIL 

Priaoners. 
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Gbaptxb      LXIV.    Hostilities  against  property. 
LXV.    Contraband  of  war. 
LXVl.    Visitation,  seatcli  and  capture. 
LXVII     Blockade. 
LXVin.    Prize. 
LXIX.    Effect  of  a  state  of  war  on  obligations  of  na- 
tions and  their  members. 
LXZ.    Effect  of  a  state  of  war  apon  intercourse. 
LXXL    Effect  of  a  state  of  war  upon  the  administration 
of  justice. 


;  ! 

CHAPTER  LVII.  i 

WHO  MAY  WAGE  HOSTILITIES. 

AJKPXOM  784,  786.  Authority  to  commit  hostilities. 

786.  Persons  impressed  with  military  oharaeter. 

787.  Temporary  want  of  authority. 

788.  Compulsory  service. 

789.  Savage  allies. 

740.  Defensive  hostilities. 

741.  Privateering  abolished. 

742.  Punishment  of  privateering. 
748.  Pirates  and  brigands. 

AuthorUy  to  commit  Tiostilities. 

734.  AH  acts  of  hostility  are  ualawfnl/ except  when 
committed  under  authority  of  a  belligerent,"  or  in  self- 
defense. 

1  Talbot  9.  Jansen,  8  DaUas,  U.  8,  8upr.  Ot.  Rep,,  188,  160. 

An  alien,  a  native  of  a  State  at  peace  with  Great  Britain,  and  not  in 
the  service  of  any  State  at  war  with  that  government,  who  levies  war 
agaijast  it  within  its  dominions,  is  deemed  guilty  of  treason,  although  he 
enters  it  in  a  hostile  manner.  For»yth*$  Cases  and  Opinions  in  Constitu- 
tional Lats,  p.  199. 

The  aathority  is  usually  that  of  the  nation  of  which  the  individual  is 
a  member ;  but  the  principle  includes  the  authority  of  any  nation,'  as 

in  the  case  of  mercenaries,  or  persons  of  one  nation,  enlisting  in  the  mil-  i 

itary  serrice  of  another,  against  a  third. 

War  should  be  regarded  as  subsisting  between   nations,  not  indi-  | 

Tiduals.     Bluntschli,  Droit  Intern.  Codifii,  g  580,  &c. 

Puffendorf,  (bk.  8,  ch.  6,  §  21.)  observes  that  it  is  "  a  part  of  the  war  to 
appoint  what  persons  are  to  act  in  a  hostile  manner  against  the  enemy, 
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and  how  far  ;  and,  in  coDseqnenca,  no  piivate  penon  haUi  power  to  make 
.devastation  in  an  enemy's  coantry,  or  to  carry  off  spoil  or  plunder,  with- 
.out  permission  from  his  soyerei^n ;  ...  for  to  be  a  soldier,  and  to  act 
.offensivelj  in  a  hostile  manner,  a  man  mast  be  commissioned  bj  public 
authority."    And  see  Cctse9  arid  Opin.  in  C<mst.  Law,  bff  Fk^rtyth,  p.  479. 

War  is  waged  between  governments  bj  persons  whom  they  aathorise, 
and  is  not  waged  sgainst  the  passive  inliabitants  of  a  conntrj.  Wcol- 
$ey'$  Intemaiumai  Law,  %  125,  p.  214. 

Portaljit,  in  his  speech  at  the  installation  of  the  council  of  prises,  (see 
ffeffter,  %  119,)  said :  "  The  right  of  war  is  founded  od  this,  that  a  people, 
.in  the  interests  of  self-conservation,  or  for  the  sake  of  self-defense,  will, 
.can,  or  ought  to  use  force  against  another  people.  It  is  the  relation  of 
things,  and  not  of  persons,  which  constitutes  war ;  it  is  the  relatioo  ol 
Btate  to  State,  and  not  of  individual  to  individual.  Between  two  or 
more  belligerent  nations,  the  private  persons  of  which  these  natiosB 
.consist  are  enemies  only  bj  accident ;  they  are  not  such  as  men,  they 
are  not  even  as  citisens,  they  are  such  solely  as  soldiers." 

To  the  same  effect  are  Talleyrand's  words  in  a  dispatch  to  Napoleon, 
.of  November  20, 1806,  (see  WooUey'%  LUem,  Law,  §  130,  note,  p.  235.) 
"  Three  centuries  ol  civilization  have  given  to  Europe  a  law  of  "nations, 
for  which,  according  to  the  expression  of  an  illustrious  writer,  humso 
^ature  can  not  be  sufficiently  grateful.  This  law  is  founded  on  the  prio- 
.ciple,  that  nations  ought  to  do  to  one  another  in  peace,  the  moat  good, 
^and  in  war,  the  least  evil  possible. 

' '  According  to  the  maxim  that  war  is  not  a  relation  between  a  msn 
and  another,  but  between  State  and  State,  in  which  private  persons  are 
only  accidental  enemies,  not  such  as  men,  nor  even  as  members  or  sub- 
jects of  the  State,  but  simply  as  its  defenders,  the  law  of  nations  does 
not  allow  that  the  rights  of  war,  and  of  conquest  thence  derived,  should 
be  applied  to  peaceable  unarmed  citizens,  to  private  dwellings  and  prop- 
.ertien,  to  the  merchandise  of  commerce,  to  the  magazines  which  conuin 
it,  to  the  vehicles  which  transport  it,  to  unarmed  shiiw  which  convey  it 
on  streams  and  seas ;  In  a  word,  to  the  person  and  the  goods  of  private 
individuals. 

*'  This  law  of  war,  bom  of  civilization,  has  favored  its  progress.  It  is 
to  this  that  Europe  must  ascribe  the  maintenance  and  increase  of  her  pros 
perity,  even  in  the  midst  of  the  frequent  wars  which  have  divided  her.** 

The  same. 

735.  Subject  to  article  737,  no  persons  other  than 
those  impressed  with  a  military  character  may  lawfully 
wage  hostilities,  except  in  self-defense. 

EaXUek,  M.  Lawand  Law  of  War,  p.  886;  VaM,  Drcii  duQmi 
I).  8,.ch,  15,  §  224;  onAfd.,  ch.  6,  §  70 ;  1  GMUsan's  U,  8.  On.  GL  Rtp. 
i668;  Lawrmu*%  Wheaiton,  BlemenU  of  IiUom.  Low,  pp.  (126,  627,  ptiv., 
Ash.  ii.,  g§  8^9.;  >R<»?ia>  Whii^9*^,  §§  856,  857. 
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.  BaUeek,  (above,)  saje  that  the  hostlle.aets  of  bands  of  men,  self-^rgan- 
4zed  and  self -controlled,  are  not  belligerent  acts,  bat  crimes.  There  mnst 
4)e.  as  stated  in  Article  734,  the  anthoritj  of  a  power  capable  of  making 
ynt,  to  jostlfy  any  person  in  committing  offensive  hostilities. 

Persons  impressed  with  military  character. 
736.  The  following  persons  and  no  others  are  deemed 
to  be  impressed  with  the  military  character  : 

1.  Those  who  constitute  a  part  of  the  military' forces 
of  the  nation  ;'  and, 

2.  Those  who  are  connected  Mrith  the  operations 
thereof,  by  the  express  authority  of  the  nation." 

»  "  Military  '*  is  defined  by  Article  717. 

*  LafDrene^$  Whsaion,  Blem,  of  ItUem.  Zaw,  p.  627,  pt.  iv.,  ch.  ii.,  g 
8  ;  Danc^i  Wheaian,  %  856 ;  BlunUehH,  DroU  Intern.  OodiflS,  %  069. 

*  W^eatan,  as  above.  This  will  include  subsidiary  forces  ;  camp  fol. 
lowers,  &C.  In  modem  warfare  partisan  and  goerrilla  bands  are  regarded 
as  outlaws,  and  may  be  punished  by  a  belligerent  as  robbers  and  mur- 
-derers.  BaUeek,  Int,  Law  andLatoiof  War,  886,  887  ;  ffsffter.  Droit  In- 
temational,  §  126 ;  8  PhiiUimcre"9  Intern.  Law,  §  96 ;  Liebe^B  InHruetums 
for  the  Oovemment  of  Armiee  of  the  United  States,  section  Iv.  But  if 
employed  ^7  the  nation,  they  become  part  of  its  forces.  MaUeek,  p.  886, 
88.    ^ 

I%orS,  on  this  point  says  that  the  army,  which  may  consist  of  regulars, 
Tolunteers,  mercenaries,  troops  of  allies,  &c.,  must  be  organized,  dis- 
ciplined and  subjected  to  the  command  of  the  public  authority.  Fieri, 
Nou/eeau  DroU  IntemaHonal,  v.  2,  p.  277. 

As  to  the  status  of  franc-tirenrs  during  the  Franco-German  war,  1870, 
Count  Bismarck  declared  to  the  French  government  that  "  only  men  who 
can  be  recognised  within  gunshot,  as  soldiers,  shall  be  considered  and 
treated  as  such," — and  "  that  all  those  who,  not  being  on  all  occasions 
%and  at  a  proper  distance  recognisable  as  soldiers,  may  kill  or  wound  any 
Prussians,  shall  be  tried  by  court-martial."  Foreign  Belations  of  the 
Uniied  BUOee,  1870,  p.  142. 

Temporary  wami  qf  avfh/yrUy. 

737.  Inhabitants  of  a  country  invaded,  who  sponta- 
neously unite  in  arming  to  oppose  invasion,'  or  who, 
oinder  military  organization,'  and  for  political  reasons, 
without  motives  of  private  gain,  take  part  in  hostilities 
•existing  between  belligerents,*  are  not  to  be  treated  as 
criminals,  unless  after  being  required  by  the  enemy  to 
lay  down  their  arms  or  to  join  the  regular  military 
forces  within  a  reasonable  time,  they  &il  to  do  so. 
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>  HaUeek,  (Int.  Law  and  Lavm  of  War,  p.  888,)  bbjb  the  proper  dit- 
tinction  in  relation  to  inhabitants  rising  en  iimmm,  was  made  bj  Wellinip- 
ton,  in  his  inTasion  of  the  Sonth  of  France^  (1814.)  He  required  the 
peasants  engaged  in  partisan  warfare  to  take  arms  open^  and  Join  Soalt, 
or  stay  peaceably  at  home. 

*  Persons  waging  offensive  hostilities  on  land,  without  express  aa> 
thoritj  of  a  belligerent,  should  be  treated  as  criminals  if  they  act  withoat 
military  organisation,  whatever  the  circumstances  or  motives. 

*  BlwUdohU,  {Droit  InUrruUional  (JodiJU,  %  570,  and  note,)  inclines  u> 
the  opinion  that  an  unauthorized  corps,  which,  believing  they  have  t 
Just  cause,  adopt  a  military  organisation,  and  fight  for  a  political  end,  are 
to  be  treated  as  lawful  enemies,  not  criminals :  and  he  instances  the 
corps  of  Qaribaldi,  in  the  Italian  wars  of  1859  and  1866»  and  in  the  ex- 
peditions of  1860  and  1867.  The  above  Article  would  allow  this,  subject 
to  the  right  of  the  enemy  to  require  them  to  join  the  forces. 

LMior,  {InstructioM,  ^  85,)  lays  down  a  stricter  rule.  He  says,  that 
**  war-rebels  are  persons  within  an  occupied  territory  who  rise  in  arms 
against  the  occupying  or  conquering  army,  or  against  the  authorities  es- 
tablished by  the  same.  If  captured,  they  may  suffer  death,  whether 
they  rise  singly,  in  small  or  large  bands,  and  whether  called  upon  to  do 
■o  by  their  own,  but  expelled,  gpvernmeat  or  not.  They  are  not  pris- 
oners of  war ;  nor  are  they,  if  discovered  and  secured  before  their  con- 
spiiacy  has  matured  to  an  actual  rising,  or  to  armed  violence. 

Compulsory  service. 

738.  Except  as  provided  in  article  S68,'  a  nation  caa 
not  exact  military  service  from  any  persons  but  its  own 
members. 

1  The  reference  is  to  the  Article  in  the  BOOK  on  Pbacx,  which  nga- 
lates  the  obligation  of  military  service  on  the  part  of  foreigners. 

The  inhabitants  of  a  conquered  territory  are  not  deemed  membeis  of 
the  victorious  nation,  within  the  meaning  of  this  Article,  except  when  the 
latter,  after  complete  conquest,  has  proclaimed  Its  intention  and  manifet- 
ted  its  power  to  hold  and  annex  such  territory.  IMer^i  Intirueiimu,  TT 
28,  98 ;  BluntsehU,  DroU  Intomational  Oodifii,  §  676. 

See  Part  IX.,  concerning  Thb  Tiermikatiov  ov  Wuu 

Savage  allies. 

739.  The  employment,  against  a  civilized  enemy,  of 
savage  allies,  who  are  not  subjected  to  the  rules  of  war, 
contained  in  this  Code,  and  to  the  military  law  of  the 
employing  power,  is  unlawful. 

This  seems  to  be  the  principle  recognized  on  this  subject. 

Dana,  ( WheaUm,  BUein,  of  ItUem.  Lam,  g  348,  note  166,)  says,  that  tke 
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employment,  thongli  open  and  acknowledged,  of  savage  allies  who  do  not 
leeogniae  tlie  laws  of  war  and  of  nations,  against  a  civilized  enemy,  is 
disconntenanced  by  the  beet  jurists  and  statesmen  of  modern  times. 

Bat  it  IB  not  a  valid  objection  tliat  individual  soldiers  are  of  a  bar- 
barons  or  pagan  religion,  when  ihey  are  under  the  responsible  command 
of  officers  of  a  civilized  nation,  and  subjected  to  the  articles  of  war. 

WooUeif,  {InUmatwnal  Law,  %  127,  p.  217,)  says,  that  "  troops  who  are 
accustomed  to  an  inhuman  mode  of  warfare,  an^  belong  to  a  eavage  race, 
can  not  be  trusted  to  wage  war  according  to  the  spirit  of  humanity,  and 
ought  not  to  be  employed." 

Defensive  hostilities. 

740.  Subject  to  article  868,  defensive  hostilities,  on 
sea  or  land,  though  without  public  authority,  are 
lawful. 

JBialleek,  Intern.  Law  and  LatM  of  War,  p.  891,  and  authorities  there 
dted ;  Latnrenei^s  WheaUm,  El&nh,  of  Intern,  Law,  pt.  iv.,  ch.  ii.,  §  8, 
p.  627 ;  Dana*$  Wheat&n,  g  866. 

Privateering  abolished. 

741.  Privateering  is  and  remains  abolished  ;  and 
offensive  hostilities  at  sea  can  only  be  waged  by  the 
public  armed  ships  of  a  belligerent. 

>  Conference  of  Paris,  1856.  Nearly, all  the  nations  of  Europe  have 
acceded  to  this  rule ;  see  preliminary  note  to  Chapter  LXIV.,  concerning 
HosTrLTTiBS  AGAINST  Pbopebtt.  The  United  States  have  always  been 
willing  to  adopt  it,  if  coupled  with  the  exemption  of  private  property  not 
eontraband. 

Bj  the  convention  between  the  United  States  and 

*     The  Dominican  Republic,  Feb.  8, 1867.  Art.  XXV.,  15  U,  8.  Stat,  at  L.  180. 
Venesnela,  Aug.  27. 1860,    "    XXV.,  12 /d.,  1143. 

Bolivia,  May  18, 1858,    "   XXV.,  12  M,  1008, 

it  is  provided,  that,  no  member  of  either  nation  shall  apply  for  or  take 
any  commission  or  letters  of  marque,  for  arming  any  ship  or  ships  to  act 
as  privateers,  against  the  other  nation,  or  against  its  citizens,  people,  or 
inhabitants,  or  any  of  them,  or  against  the  property  of  any  of  its  in- 
habitants, from  any  prince  or  State  with  which  such  other  nation  shall 
be  at  w^ar ;  and  if  any  member  of  either  nation  shall  take  such  commis- 
sion or  letters  of  marque,  he  shall  be  punished  according  to  their  respec- 
tive laws. 

And  in  the  treaty  between  the  United  States  and  Guatemala,  March 
8. 1849,  Art.  XXV.,  10  U.  8.  Stat,  at  X.,  {Tr.,)  1,  it  is  provided  that  such 
persona  may  be  treated  wm  pirate: 

(Mmlljtr  provisions  are  to  be  found  in  many  other  modem  treaties. 
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Punishment  cf  prinateering. 

742.  A  private  ship,  waging  offensiye  hostilities 
whether  with  or  without  a  commission  from  a  nation, 
is  a  piratioal  ship ;  and  all  persons  committing  snch 
hostilities  are  punishable  as  pirates. 

Depredations  on  the  high  seas,  without  authority  from  any  %oi99ttiq% 
BtaUi,  are  acts  of  piracy.  Lawrenc^t  Wheaton,  BUementa  ffflnt&m,  Um, 
p.  246»  pt  IL,  eh.  II.,  g  16  :  Doiui'f  WhmUon,  %  ld3. 

If  privateering  be  not  abolished  it  ought  to  be  declared  that, "  Any 
ship  which  takee  a  commission  from  any  other  power  than  the  nation 
whose  character  it  bears,  as  defined  by  Chapter  ZX.,  on  NatiohalChas- 
ACTBB  OV  Shiffiso,  is  8  piratical  ship,  and  all  persons  committing  hos- 
tilities under  such  commission,  are  punishable  as  pirates  by  any  nation. 
8eej5atf0dk,  JntM^XaiodfeXacM^y/TTar,  p.896;  and  the  treaty  of  17W. 
between  France  and  Great  Britain. 

It  is  plain,  that  taking  a  commission  from  each  of  two  belligerents  ii 
piracy.  1  PhUUmort^i  IiU&m.  Law,  %  858.  See  also  Lawrenoi^$  Wheaioh, 
pp.  260-264,  note  80.  FoT9yih*9  OasM  and  OpinioM  in  ChnttUtUianal  Lam, 
p.  116. 

Taking  a  commission  from  both  of  two  allied  nations  against  a  com- 
mon enemy  is  equally  condemned  by  Kent,  (Oommentariei,  vol  1,  p.  100 ; 
citing  aa  authorities  for  this  rule,  VaUn's  Com,,  tome  2,  285-286  ;  Bfi^ 
kershoek,  c  17;  Sir  L.  Jenkimt  Warki,  714;)  although  HaOeck,  (p.  896.) 
makes  a  distinction  here,  and  holds  tliat  this  is  not  piracy. 

The  taking  of  a  commission  from  one  belligerent  by  a  neutral  ship 
ought  equally  to  be  forbidden,  according  to  VaUel,  Dr&U  du  Gens^  bk.  3, 
oh.  15,  §  229. 

An  act  of  Congress  of  the  United  States,  prohibits  citiaens  to  accept 
within  the  jurisdiction  of  the  United  States  a  commission,  or  any  person 
not  transiently  within  the  United  States  to  consent  to  be  retained  or  en- 
listed, to  serre  a  foreign  State  in  war  against  a  government  in  amity  with 
the  United  States.  It  likewise  prohibits  citizens  from  being  concerned  with- 
out  the  limits  of  the  United  States,  in  fitting  out  or  otherwise  asaiating  any 
private  vessel  of  war,  to  cruise  against  the  subjects  of  friendly  powers. 
Act  of  Congress,  April  20, 1818,  oh.  88,  p.  100.  And  see  JSmft  GommtfU- 
aries,  p.  100.  Similar  prohibitions  are  contained  in  the  laws  of  other  couo- 
triee.   See  the  ' '  Austrian  Ordinance  of  Neutrality,"  Aug.  7, 1808,  Arts.  2. 3. 

The  foreign  enlistment  acts  of  Great  Britain  and  the  United  States, 
which  are  permanent  atatutes,  impoee  severe  penalties  on  citiaens  or  res- 
idents, who  receive  commissions,  equip  privateers,  or  enliat  men  for 
service  in  any  foreign  war.    0  U.  8.  8UU  ol  X.,  p.  175. 

The  above  rule  would  include  aU  three  classes  of  < 


Pirates  and  brigands. 

743.  Pirates  and  brigands  are  criminals  not  etntitled 
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to  the  protection  extended  to  enemies  by  the  laws  of 
war. 

A  militarj  organization  is  not  enough.  BlunUMi,  Droit  InUmtUional 
CodiJU,  %  518.  It,  however,  snch  forces  join,  and  are  received  hj  the 
belligerent  power,  they  become  enemies. 

PartisaoB,  says  LiAer,  (InstrueHans,  ^  81,)  are  soldiers  armed  and 
wearing  the  uniform  of  their  army,  bat  belonging  to  a  corps  which  acts 
detached  from  the  main  body,  for  the  parpose  of  making  inroadd  into 
the  territory  occupied  by  the  enemy.  If  captured  they  are  entitled  to  all . 
the  priyileges  of  prisoners  of  war. 

Men  or  squads  of  men,  who  commit  hostilities,  whether  by  fighting 
or  by  inroads  for  destruction  or  plunder,  or  by  raids  of  any  kind,  with- 
out  oommission,  without  being  part  of  the  organised  hostile  army,  and 
without  sharing  continuously  in  the  war,  but  who  do  so  with  intermit- . 
ting  returns  to  their  homes  and  avocations,  or  with  the  occasional  as- 
sumption  of  the  semblance  of  peaceful  pursuits,  divesting  themselves 
of  the  character  or  appearance  of  soldiers,  such  men  or  squads  of  meu, 
■re  not  public  enemies,  and  therefore,  if  captured,  are  not  entitled  to  the 
privileges  of  prisoners  of  war,  but  should  be  treated  sonmutrily  as  high- 
way robbers  or  pirates. 


CHAPTER    LVIIL 

AGAINST  WHOM  HOSTILITIES  MAT  BB  WAGED. 

Abtioub  744.  "Enemy "defined. 
746.  Individual  enemies. 

746.  "  Active  enemies  "  defined. 

747.  "  Passive  enemies  "  defined. 

748.  Active  enemies  resisting  with  arms. 

749.  Non-combatants. 

.  760.  Passive  enemies  are  inviolable. 
761.  Passive   enemies,  sick  and  wounded  leaving  armed 

place. 
768.  Disarming  places. 
768.  Persons  communicating  with  the  enemy. 

*^  Mnemy^^  definted. 

744.  Except  where  a  different  intent  plainly  ap- 
pears, the  term  ''  enemy,"  as  used  in  this  Code,  without 
qualification,  designates  the  hostile  nation  or  commun- 
ity, and  all  individuals  identified  with  it,  as  active 
enemies,  according  to  the  definition  of  article  746. 


492  0UTLIKE8  OF  AIT 

Individual  enemies. 

745.  Individuals,  regarded  as  enemies,  are  eithtf, 

1.  Active ;  or, 

2.  Passive. 

'*  Active  enemies  '*  d^n^d. 

746.  The  following  persons,  and  no  others,  are 
deemed  active  enemies: 

1.  Those  impressed  with  a  military  character,  by  the 
belligerent,*  as  defined  by  article  736. 

2.  Those  who,  not  being  impressed  with  such  char- 
acter, are  unlawf  ally  waging  hostilities ; 

3.  Those  who  uidawf uUy  give  aid  and  comfort  to 
the  opposing  belligerent ;' 

4.  Spies ;  and, 
6.  Pirates. 

>  If  a  soldier  of  foreign  origin  take  serriee  in  the  standing  army  of  t 
nation,  he  becomes,  for  the  time  of  his  service,  a  member  defaeto  of  the 
nation,  for  all  belligerent  parposee.    Tiffiu,  JOaw  of  Nation9,  pt.  II.,  p.  81. 

*  The  phrase  '*  aid  and  comfort  to  the  enemies  "  of  the  nation,  alone, 
does  not  inclnde  oompolsory  assistance,  nor  service  in  parely  civil  faoe- 
tioDs ;  nor  mere  expression  of  opinion,  nor  mere  acts  of  charity  done 
ivith  intent  to  relieve  immediate  saffering,  and  not  in  aid  of  the  caase. 
It  designates  overt  acts,  done  with  intent  to  farther  the  war.  12  6^*s- 
ion$  of  U.  8.  AUoTMyi-Qen&ral,  pp.  160, 204.  Non-e&mbatanU,  who  make 
forcible  resistance,  or  violate  tne  rules  of  warfare,  give  military  infor- 
mation to  their  friends,  or  obstruct  the  forces  in  poBsession,  are  liable  to 
be  treated  as  combatants.  Dana*9  Wheaion,  Mem,  of  Intern.  La%t,  %  345, 
note  168 ;  see  also,  Wo6Ueif%  Intern.  Law^  %  130. 

It  is  not  essentia]  to  constitute  giving  aid  and  comfort,  that  the  effort 
should  be  suocessfnl,  and  actually  render  assistance.  Overt  act8,  which, 
if  successful,  would  advance  the  interest  of  the  enemy,  amount  to  aid 
and  comfort.  United  States  d.  Oreathouse,  2  AlboU'i  TTniUd  States  Rt- 
parti,  9^. 

^^  Passive  enemies  ^^  defined. 

747.  Passive  enemies  are  all  members  of  the  hostile 
nation,  or  other  belligerent  community,  and  all  domi- 
ciled residents  therein,  who  are  not  active  enemies. 

Active  enemies  resisting  with  arms. 

748.  Subject  to  the  restrictions  contained  in  this 
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Book,  it  is  lawful  for  a  belligerent  to  attack  and  kill  or 
«abdue  active  enemies,  while  they  are  resisting  with 
jums  in  their  hands. 

The  rule  that  hostilities  cad  only  be  waged,  on  the  territory  of  a  bel- 
ligerent, and  on  the  high  seas,  or  in  other  places  not  within  the  Jurisdic- 
tion of  a  neutral  nation,  is  contained  in  the  provisions  of  Division  V., 
•concerning  Nbutralb. 

Non^corabatants. 

749.  Persons  impressed  with  the  military  cnaracter, 
•whose  duty  does  not  require  them  to  take  part  in  hos- 
tilities, such  as  those  employed  in  judicial,  commissary 
and  medical  departments,  are  exposed  to  the  dangers 
of  general  hostilities,  but  can  not  lawfully  be  separately 
attacked,  so  long  as  they  do  not  take  part  in  actual  hos- 
tilities. ' 

BlunUohU,  Droit  IfUemaUonal  OodiflS,  %  678. 

Passive  enemies  are  inviolable. 

750.  Passive  enemies  can  not  be  made  the  objects  of 
hostilities,*  except  as  provided  in  this  Title,'  or  inci- 
•dentally  when  they  are  personally  involved  in  the  con- 
sequences of  contests  with  active  enemies. 

1  "  No  use  of  force  against  an  enemy  is  lawful,  unless  it  is  necestarp  to 
4ux»mpliBh  the  purposes  of  war.  The  custom  of  civilized  nations,  founded 
upon  this  principle,  has  therefore  exempted  the  persons  of  the  sovereign 
and  his  familj,  the  members  of  the  civil  government,  women  and  child- 
ren, cultivators  of  the  earth,  artisans,  laborers,  merchants,  men  of  science 
and  letters,  and  generally^  all  public  or  private  individuals  engaged  in 
the  ordinary  dvil  pursuits  of  life,  from  the  direct  effect  of  military  opera- 
-tions,  unless  actually  taken  in  arms  or  guilty  of  some  misconduct  in  vio- 
lation of  the  usages  of  war  by  which  they  forfeit  their  immunity." 
Lawrenee^B  WheaUm,  Ekm,  of  Intern.  Law^  pp.  59&-^96 ;  Dana* 9  Wheaton, 
g  345.  citing,  VaM,  DroU  de$  Gem,  liv.  8,  ch.  8,  §§  145-147.  159  ;  KlUber, 
Droit  d6»  Gens  Modems  ds  r  Europe,  pt  XL,  tit  2,  sec.  2,  ch.  1,  g§  245-247. 
According  to  some  treaties  and  decrees,  fishermen  catching  fish  for  food 
^are  also  exempt. 

*  They  are  liable  to  be  taken  prisoners  of  war,  (see  Articles  753  and 
~801.)  and  to  visitation  and  search,  (see  Article  865.) 

JBdUesk,  (Intern.  Law  db  Laws  of  War,  p.  427.  g  8.)  enumerates  as  exempt 
from  direct  operations  of  war  ;  1.  Feeble,  old  men ;  women  and  children^ 
4md  the  sick  ;  2.  Ministers  of  religion  ;  men  of  science  and  letters  ;  pro- 
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feBsional  men  ;  artfBU,  merchants,  mechMiies,  agriculturists,  laborers.— in 
fine,  all  non-combatants  or  persons  wbo  take  no  part  in  tbe  war.  anA 
make  no  resistance  to  arms.  This  exemption  cent! noes  only  so  long  i* 
they  refrain  from  hostilities  or  inciting  hostilities,  pay  military  contribn- 
tions  and  submit  to  military  authority. 

Passive  enemies,  sick  and  woundedj  leaving  armed 
pla^e. 

751.  Passive  enemies,  and  sick  and  wounded,  may 
always  he  sent  out  of  an  armed  place  ;  and  in  taking 
their  departure,  they,  with  their  attendants,  must  be 
respected  and  protected  by  the  belligerents. 

See  Convention  of  Geneva,  Art.  VI.»  f  6. 

Disarming  places. 

752.  The  passive  enemies  in  a  particular  place  may 
be  disarmed  and  restrained,  when  necessary  for  the 
security  or  success  of  the  belligerent  force. 

ffaUeck,  Intern.  Law  A  Lam  of  War,  p.  438,  g  5. 

Persons  communicating  with  the  enemy. 

753.  Persons  who,  within  the  miltary  lines,  make 
any  communication  with  the  enemy,  direct  or  indirect, 
intended  to  subserve  the  purpose  of  the  war,  may  be 
expelled  from  the  lines,'  or  may  be  treated  as  active 
enemies. 

1  Luber,  (Inttruetums,  If  08,)  says,  that  all  nnanthorised  or  secret  oom^ 
mnnications  with  the  enemy  are  treasonable. 

The  same  author,  (§g  00-91,  (says  of  war  traitors,  (persons  in  a  place- 
or  district  under  martial  law,  who,  unauthorised  by  the  military  com- 
mander, give  Information  of  any  kind  to  the  enemy  or  hold  intercourM^ 
with  him.)  that  they  are  always  severely  punished.  If  their  olTenie  con- 
sist in  betraying  to  the  enemy  anything  concerning  the  condition,  safety, 
operations  or  plans  of  the  troops  holding  or  occupying  the  place  or  district,, 
their  panishment  is  death. 

If  th(<  citizen  or  subject  of  a  country  or  place  invaded  or  conquered^ 
give  information  to  his  own  government,  from  which  he  is  separattsl  by 
the  hostile  army,  or  to  the  army  of  his  government,  he  is  a  war  traitor, 
and  death  Is  the  penalty  of  his  offense.  This  rule  seems  too  harsh.  It 
is  sufficient  to  subject  them  to  the  treatment  of  active  enemies,  except 
where  they  come  within  the  category  of  spies. 

The  rules  respecting  spies,  war  traitors  and  war  rebels,  are  applied 
without  distinction  of  sex.    Liebef'i  LittrueHon$,^  1(X^, 
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CHAPTEB   LIX. 

THE  mBTBUMENTS  AND  MODES  OF  HOSTILITIES. 

It  has  not  been  thought  best,  in  framing  these  proTiBlons,  to  attempt 
the  statement  of  a  theoretic  distinction  between  those  forms  of  force  which 
are  and  those  which  are  not  nnlawful,  bat  only  to  enumerate  those  which 
it  seems  practically  important  to  prohibit. 

Concealed  modes  of  extensive  destruction  are  allowable ;  as,  torpedoes 
planted  to  blow  up  ships,  or  strewed  over  the  ground  before  an  advancing 
enemy,  and  mines ;  hot  shell  are  permissible,  and  bombshells  to  set  fire  to 
ships,  camps  or  forts;  and  it  is  thought  that  steam  or  boiling  water  may 
lawfully  be  thrown  u^n  boarders,  by  a  ship  on  the  dtfenHte, 

The  employment  of  assassins  ;  the  introduction  of  infectious  or  con- 
ta^oas  diseases,  the  poisoning  of  springs,  the  use  of  poisoned  weaponji  or 
of  chemical  compounds,  which  may  maim  or  torture  the  enemy,  or  of  any 
material  which  owes  its  efficacy  to  a  distinct  quality  of  producing  pain, 
or  of  causing  or  increasing  the  chances  of  death  or  disability,  and  which 
can  not  be  remedied  by  the  usual  medical  and  surgical  applications  for 
forcible  injuries,  or  averted  by  retreat  or  surrender,  are  unlawful.  Dana'$ 
WheiOon,  JSlem.  of  Intern,  Law,  §  848,  note  166. 

AxnxoM  754.  Unlawful  weapons. 

756.  Private  gratification  forbidden. 

756.  Unlawful  hostilitiee. 

757.  Notice  of  bombardment. 

758.  Retaliation,  when  allowed. 

769.  Mode  of  retaliation  not  to  be  barbarous. 

760.  Passive  or  disabled  enemies  and  prisoners. 

761.  Bribery  and  intrigue. 

763.  Good  faith  in  keeping  engagements. 
768.  "  Stratagems"  defined. 

764.  Unlawful  stratagems. 

765.  Lawful  stratagems. 

766.  Piratical  use  of  false  colors,  &G. 

767.  "Spies"  defined. 

768.  Employment  and  punishment  of  spies. 

769.  Guides. 

770.  Punishment  of  guides. 

771.  Solicitation  of  desertion  unlawful. 

772.  Enlistment  ol  deserters  no  protection  from  punishment 
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Unlavfful  weapons. 
754.  The  following  are  unlawful  weapons : 

1.  Those  which  are  poisoned  ;* 

2.  Those  which  contain  explosive  material,  whether 
in  musket  balls  or  in  any  other  missile  intended  espe- 
cially for  the  person  ;* 

3.  Those  which  contain  chemical  compounds  in- 
tended to  torture ;  and, 

4.  All  other  weapons  intended  to  cause  needless 
suflFering,  or  wounds  unnecessarily  difficult  to  heal.' 

^Klfiber,  DraU  de$  Qmi,%^4A;  BiunUehH,  DraU  Iniem.  Codifii,  % 
657. 

*  The  International  BliUtary  Gommiasionf  in  a  Bossion  at  St.  Peters- 
burg,  agreed  to  prohibit  the  use  in  time  of  war  of  all  explosive  projec- 
tiles weighing  less  than  foar  hundred^grammes.  Army  and  Ntny  Jaur- 
nal,  New  York.  Nov.  28, 1868. 

»  Fiari  IfawDeau  Droit  InUm,,  v.  2,  p.  279. 

^f  this  class  are  :  BauhU^d  ehainss,  which^  aocordinja^  to  BkitOaekik 
(Droit  InUrn,  Codifs,  §  560,)  are  forbidden  onlj  on  land. 

BouUts  d  bras, 

BotUets  ramSs,  mentioned  bj  BlurUsMi,  %  660,  note. 

BaUei  erhieUes, 

Le  petit  plomb. 

MitraiUe,  (de  /aire  eharger  le  canon  avee  dee  moreeavm  do  fer  em  4e 
foerre^ouavec  dee  clou)    (MitraiUe  proprement  dite,) 

According  to  KlUber,  mitraile  in  the  ordinarj  acceptation  of  the  term, 
and,  even  in  case  of  necessitj,  of  pieces  of  lead,  not  perfectlj  roond,  are 
allowable.     But  according  to  Blunteehli,  %  560,  they  are  forbidden  at  sea. 

Verrepili, 

De  favre  charger  le  futile  d  detta  baUee;  ddeux  mortiSe  de  bailee;  om 
fondues  avee  de  moreeauas  de  verre  ou  de  ehausi, 

Bouleie  rougee  ou  de  eouronnee  fovdroyantee  ;  eerelee  poieeie. 

These  are  prohibited  by  treaty  in  some  maritime  wars.  Kluber,  §  344, 
note  a. 

FlecAee  be^rMSe.    BlunteehU,  Droit  Intern,  Ood.,  %  558. 

Kimber,  (Droit  dee  Gene,  %  244,)  says,  that  the  customs  of  war  condemn 
the  use  of  chain  shot  and  bar  shot,  shooting  bits  of  iron,  brass,  nails,  &e., 
the  loading  of  muskets  with  two  balls,  with  jagged  balls,  or  with  balls 
mixed  with  glass  or  lime. 

Special  treaties  have  prohibited  as  between  the  parties  the  oae  of 
chain,  bar,  and  hot  shot,  as  well  as  of  pitch  rings,  (eerelee  poieeSs,) 

Grape,  canister  and  shrapnel  sheU,  or  spherical  case  shot  are  nsed 
in  the  United  States  navy.  Ordnance  Inetruetiane  of  1866,  p.  76,  §g  271- 
275. 
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Private  graiijicaiion  forbidden. 

755.  All  transactions  for  individual  gain  at  the  ex- 
pense of  the  enemy,'  all  insults  to  the  religion,  honor, 
language  or  manners  of  the  enemy ;'  all  assassination' 
or  other  acts  of  private  revenge,  or  connivance  at  such 
acts,  and  all  violence  for  private  purposes,*  are  unlaw- 
ful. 

lAAet^B  InatruOiont  for  the  Qov&mmerU  o/Armiei  of  the  United  BtaUe, 

irii. 

'  Such  M  extortion  of  money  for  priyate  use.  LM>or^»  Political  Eihice, 
bk.  VII.,  §  24.  • 

•  BluiUechH,  DroU  Jntem.  CodiJU,  g  677 

*Klia>er,  Droit  dee  Gene,  %  244 ;  Bluntechli,  Droit  Intern.  Codifie,  %  561  • 
Lieber's  Inetruetione,  T  148 ;  Dana'e  Wheaton,  Mem.  of  Intern.  Law,  % 
843,  note  166. 

«  Such  as  the  gratification  of  lust.  Liebor*e  PoUHeai  EtMee,  bk.  VII., 
§24. 

UrdavffuL  Jiostilities.  • 

756,  The  following  acts  are  unlawful,*  except  when 
inflicted  in  retaliation,  within  the  limits  prescribed  by 
article  758 : 

1.  Offering  reward  for  the  death  of  any  person  ;• 

2.  Proclaiming  any  person  an  outlaw  ;• 

3.  Incendiarism,  except  of  military  structures  ;* 
^^4.  Bombardment  of  defenseless  places  ;* 

5.  All  wanton  injuries  to  property,  not  subject  to 
hostilities  according  to  the  provisions  of  this  Book  ; 

6.  All  unnecessary  or  avoidable  injury  to  the  per- 
son of  others  than  active  enemies,*  or  to  property  men- 
tioned in  article  840,  even  when  contained  in  fortified 
places  besieged  or  bombarded  ;^ 

7.  Refusing  quarter  to  those  who  surrender  and 
lay  down  their  arms,'  or  killing  or  wounding  a  de- 
fenseless* or  unresisting"  enemy  ;  except  in  the  cases 
where  the  refusal  of  quarter  is  necessary  by  way  of  re- 
taliation, allowed  by  article  758,  or  when  the  punish- 
ment of  death  is  ordered  by  a  competent  tribunal  for 
an  offense  committed  by  such  enemy. 
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8.  Mutilation  or  other  wanton  injuries  of  the  person 
of  a  prisoner : 

9.  Firing  on  outposts,"  sentinels  or  pickets,  ex- 
cept under  express  orders  to  drive  them  in  : 

10.  The  use  of  poison "  or  other  means,  to  vitiate 
food,  drink  or  atmosphere,  or  to  spread  contagious  or 
infectious  disease :  and, 

11.  Starving  "  the  enemy  by  cutting  off  supplies  of 
food  or  water. 

>  It*i8  lawfal,  howerer,  to  take  advantage  of  the  disorder  or  weakness 
caused  bj  such  acts,  when  committed  bj  third  parties.  BhmtsMi,  Droit 
Int&m.  CotUJU,  %  568»  note. 

*BlunUehU,J)roU  Intem.  Codii/U,  g  568;  XieftaKf  ImtructUmi  fw  tht 
G(n)emment  cf  Armies  of  UnUed  States,  f  148. 

Kimber,  (Droit  des  Oens,  %  244,)  says,  putting  a  price  on  the  head  of  tlie 
sovereign  or  geTieral-in-chief  \%  forbidden. 

*  The  law  of  war  does  not  allow  proclaiming  either  an  individual  be- 
longing to  the  hostile  army,  or  a  citizen,  or  a  subject  of  the  hostile  gov- 
ernment, an  outlaw,  who  may  be  slain  without  trial  by  any  captor.  Ias- 
her*s  Instructions,  f  1^- 

«  BluntsMi,  Droit  Int&m.  CodiJU,  %  568,  note. 
^-s  This,  it  seems,  should  be  prohibited,  though  it  has  been  regarded  as 
allowable. 

*  Such  are  the  violation  of  women,  the  despoiling  of  tombs,  the  pro- 
faning of  places  of  worship,  &c.    Kliiber,  Droit  des  Gens,  §  244. 

^  Lieber*s  Instructions,  ^  85. 

*  By  the  present  rules  of  international  law,  says  HaUeek  (Int.  Law  d 
Lau)s  of  War,  p.  429,  §  6»  citing  many  authorities,)  quarter  can  be  refused 
the  enemy,  only,  in  cases  where  those  asking  it  have  forfeited  their  lives 
by  some  crime  against  the  conqueror,  under  the  laws  and  usages  of  war. 
But  Lieber,  (Instructions,  ^  60,)  says,  that  a  commander  is  permitted  to 
direct  his  troops  to  give  no  quarter,  in  great  straits,  when  his  own  salva- 
tion makes  it  impossible  for  him  to  incumber  himself  with  prisoners.  See 
also  BluntsMi,  Droit  Intern.  Cod/ifU,  §  580. 

According  to  the  same  authorities,  troops  known  to  give  no  quarter 
receive  none ;  (BluntschH,  §  581 ;  Lieber,  ^  62  ;)  and  if  the  character  of  a 
prisoner,  as  a  member  of  such  troops,  is  unknown  at  the  time  of  capture^ 
he  may  be  put  to  death,  if  it  be  discovered  within  three  days  after  the 
battle  in  which  quarter  was  given  under  such  misapprehension.   JAebsr, 

ir66. 

This  Article  would  establish  a  more  humane  rule. 

*  Bluntsehli,  Droit  Intern.  CodffU,  §  561.  and  note. 

^•HaOeek,  Intern.  Law  and  Lawsof  War,  p.  4S^,%2;  p.  420,  §6;  Xm- 
her*s  Instructions,  ^  71 ;  BluntsohU,  Droit  Intern.  Oodifie,  %  885. 
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Some  ^rlier  authoritiet  allow  the  killing  of  priaonen  who  hare  been 
Uken  and  who  can  not  be  aafelj  kept.  VaUel  allows  this,  only,  where 
no  promiae  to  spare  them  has  been  giTon  ;  or  where  safety  abaolatelj 
demands  it.  Bat  BaiUek,  (p.  440,  %  20,)  oondemns  such  an  act,  in  any 
case,  as  infamous  at  the  present  day. 

"  Lieber"*  Ituiruetunu,  IT  <^- 

>*  MalUek,  Iniem.  Law  and  Law  of  War,  p.  803 ;  BlunUehU,  DroU 
InUm,  OodiJU,  %  667.  This  applies  equally  to  the  poisoning,  and  to  the 
diseases  of  animals,  ^ilber.  Droit  des  Qen$,  %  344.  The  use  of  poison 
in  any  way  is  forbidden.  Li&bef'*  Ini^ruMmt,  TT  10»  70 ;  compare,  how- 
CTer,  LUb0r^9  PoUUeal  BOiM,  Bk.  VII.,  %  26.  Some  earlier  aathorities 
sanction  the  use  of  poison.    See  WUdman's  IrUem,  Law,  t.  2,  p.  24. 

*•  By  the  existing  rales  this  is  sllowed.  Jkma's  WMaUtn,  %  848.  note 
166 ;  and  JAeber^t  Imtruetumt,  ^  18,  allow  also  driving  back  non-com- 
batants whom  the  commander  of  a  besieged  place  expels.  Bat  these  ex- 
treme measures,  it  should  seem,  ought  not  to  be  continued. 

Notice  of  boTjibardment. 

757.  Before  bombarding  any  city  or  town,  a  com- 
mander must  give  notice  to  its  anthorities  of  his  inten- 
tion to  do  BO  ;  and  mnst  allow  a  reasonable  time  for  the 
removal  of  all  who  are  not  active  enemies. 

LUber,  (ItiMructums,  H  19,)  says  that  it  is  no  infraction  of  the  laws 
of  war  to  omit  such  notice ;  for  surprise  may  be  a  military  necessity. 

In  the  Franco- Prussian  war,  the  Germans  hesitated  to  resort  to  a 
general  bombardment  of  Paris,  and  it  is  said,  decided  to  reduce  the  city 
by  famine  instead  of  fire,  if  possible.  Circular  of  Count  Bismarck. 
Annual  BegUUr,  for  1870,  p.  187. 

The  rule  that  the  bombardment  of  a  fortified  town  should  be  preceded 
by  notice  was  asserted  by  the  representatiTss  of  neutral  powers  in 
Paris,  during  the  seige ;  and  they  accordingly  united  in  a  note  to  Count 
Bismarck,  requesting  that  "in  accordance  with  the  recognised  princi- 
pies  and  usages  of  the  law  of  nations,  steps  may  be  taken  to  permit 
their  countrymen  to  place  themselves  and  their  property  in  safety." 
Foreign  BskUioM  of  ihs  UnUed  8taU9, 1871,  pp.  284, 295.  This  was  re. 
fused  by  Count  Bismarck,  on  the  ground  that  ample  warning  and  oppor- 
tonity  to  leaye  had  been  given,    id.  pp.  298, 868. 

SetaHatianj  when  allowed. 

758.  Upon  satisfactory  evidence  that  the  rules  of 
lawfol  warfare  are  violated  by  an  enemy,  and  if  there 
be  no  other  means  of  restraining  his  excesses,  retalia- 
tion may,  after  deliberation,  be  justly  resorted  to  in 
order  to  compel  him  to  observe  the  law. 
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Lavirene6*$  WketUon,  Elem.  of  Intern.  Law,  pp.  607,  608 ;  Dana*» 
Wheatan,  %  847,  citing  VaOel,  DroU des  Gens,  Uv.  III.,  ch.  8,  §  142 ;  ch.  9, 
§§  166-173  ;  MarierCi  PriHs  du  Droit  de$  Gens  Mbdeme  de  V  Ewrope,  liv. 
Vril.,  ch.  4,  §§  272-280 ;  Kliiber,  DraU  de»  Gem,  Part  II.,  tit.  2,  sec.  2.  ch. 
1,  §§  262-265.  Bluntsehli,  Droit  Intern.  Codifli;  %  567.;  Lieber,  Inelmc- 
tiana,^^. 

In  the  war  of  the  rebellion,  the  president  of  the  United  States  iaeaod 
an  order,  July  80,  1868,  in  view  of  alleged  barbaritiee  inflicted  npon 
prisoners  by  the  enemy,  declaring  that  for  ererj  soldier  of  the  United 
States  killed  in  violation  of  the  laws  of  war,  a  rebel  soldier  should 
be  executed;  and  for  every  one  enslaved  or  sold  Into  slavery  by  the 
enemy,  a  rebel  soldier  shonld  be  placed  at  hard  labor  on  the  public 
works,  nntil  the  other  should  be  released  and  treated  as  a  prisoner  of 
war.    General  Orders  of  U.  8.  Wwr  Department,  v.  2,  p.  828,  No.  252. 

Mode  of  retaliation  not  to  be  barbarous. 

759.  Retaliation  for  barbarous  hostilities,  such  as 
mutilation,  deprivation  of  food  or  drink,  or  enslave- 
ment of  prisoners,  the  use  of  unlawful  weapons,  or 
other  cruelties,  can  not  be  made  by  inflicting  the  same 
barbarities ;  but  may  be  by  inflicting  death. 

This  principle  is  declared  in  LiSber^e  Inetruetione,  If  68.  in  respect  to 
enslavement. 

Passive  or  disabled  enemies  and  prisoners. 

760.  The  refusal  of  quarter,  when  authorized,  does 
not  justify  killing  passive  enemies,  or  active  enemies 
already  disabled  on  the  ground,  or  those  who  are  al- 
ready prisoners. 

Lieber'9  Inatruetiom,  Ti  61 ;  BlmiUeehU,  DroU  LUer.  OodiflS,  %  688. 

Bribery  and  inirigue. 

761.  Bribing  or  attempting  to  bribe  any  enemy  im- 
pressed with  the  military  character  of  the  hostile  na- 
tion,'Or  any  of  its  officers,  agents  or  servants ;  and 
clandestinely  corresponding  with  a  faction  in  the 
enemy's  forces  or  people,  are  unlawful. 

HaUeck  says,  the  latter  is  not  unlawful ;  thoogh  the  former  is  not 
honorable. 

Kl'uher,  (Droit  dee  Gene,  §  244.)  declares  the  oorrapting  of  the  generals 
and  fanctionaries  of  the  enemy  to  be  anlawfnl,  as  well  as  engaging  its 
subjects  in  treason  or  sedition. 
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WoeiUay,  {TniemaHanal  Law,  g  1S7,  p.  318.)  says,  that  "  to  lead  the 
oiBcera,  coanselloni,  or  troops  of  an  enemy  to  treachery  by  bribes,  or  to 
•ednce  her  subjects  to  betray  their  country,  are  temptations  to  commit  a 
plain  crime,  which  no  hostile  relation  will  justify.  Yet  to  accept  of  the 
services  of  a  traitor  is  allowable : "  citing  VaUA, Droit  da  Gens,  III.,  10, 
S§  180,  181. 

The  laws  of  war  impose  the  punishment  of  death  on  one  who  attempts 
to  bribe  an  officer  or  induce  a  soldier  to  desert.  Hatteek,  Intern.  Law  A 
Lawi  of  Wwr,  p.  400,  §  37 :  citing  PhUlimore,  Int.  Law,  ▼.  8,  §  106. 

Blunt9chl%,  (Droit  Intern.  CodiJU,  %  564,  and  note,)  says,  that  the  insti- 
gation of  treason  in  the  officers  andeoldiera  of  the  enemy  is  not  to  be 
countenanced,  but  to  instigate  acts  not  dishonorable  in  themselTes,  such 
as  political  offenses  in  other  cases,  is  allowable. 

It  should  seem  proper,  however,  for  the  nations  uniting  in  a  Code  to 
recogniase  the  obligation  to  respect  the  rights  of  allegiance  in  regard  to 
eivilians  as  well  as  soldiers. 

Oood faith  in  "keeping  engagements. 

762.  Lawful  promises  made  to  the  enemy  must  be 
kept,  in  good  faith. 

WfwniaMi,  DroU Intern.  Ood^,  § 066;  F%orS,  Itowoeau  Droit  Intern., 
▼.  3,  p.  8S6. 

"  Stratagems  '•  d^ned. 

763.  Stratagems  are  snares  laid  for  an  enemy,  or 
deceptions  practiced  on  him. 

Onlaw/ttl  stratagems. 

764.  The  following  are  nnlawfol  stratagems : 

1.  Any  false  communication,  byword,  sign  or  other- 
wise, addressed  directly  to  the  enemy  ;  * 

2.  The  use  of  false  colors,'  false  uniforms,*  and  false 
signals  '  of  distress  ; 

3.  Disguise,  or  using  indicia  of  neutrality  or  inac- 
tivity,  for  the  purpose  of  committing  acts  of  hostility, 
with  the  appearance  of  a  peaceful  intent  ;*  and, 

4.  All  other  acts  of  i)erfidy  *  and  treachery. 

*  This  is  a  more  strict  rule  than  is  at  present  applied,  bat  with  the 
distinctions  made  in  the  next  Article,  is  not  more  strict  than  guod  faith 
seems  to  require.  The  exigencies  of  lawful  negotiations  require  that 
eonunanications  dArecUy  to  the  enemy  should  be  truthful. 

*  This  is  different  from  the  rule  heretofore  existing.   BhmtichU,  {Droit 
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Intern,  CodiflS,  %  566,  and  note,)  Bayi,  it  Ib  not  now  unlawful  to  deeeift 
Ahe  epemj  by  using  his  own  colors  and  uniform ;  but  before  actual  con- 
test the  true  character  must  be  disclosed. 

Lieber,  {InitrucUont,  If  65,)  says,  the  use  of  the  enemy's  emblems  of 
liationalitj  for  the  purpose  of  deceivlDg  him  in  battle,  is  perfidious. 

False  colors  at  sea  are  now  allowed  to  be  used  in  sailing,  even  in  par. 
•suit,  but  the  commission  of  anj  act  of  hostility  under  false  colors  u 
piracy.  EaUeek%  (JnUm.  Law  and  Law  of  War,  p.  404,)  says,  that  firing 
the  affirming  gun  is  not  an  act  of  hostility  within  this  rule ;  but  dt«8 
Mau^  and  Ea^UtfiuiUe  as  of  a  contrary  opinion. 

Ortolan,  (DiptonuOie  do  la  M&r,  ¥.2,  pp.  29, 80,)  says,  that  it  is  not  dit- 
rhonorable,  at  sea,  to  draw  the  enemy  into  combat,  or  escape  a  superior 
enemy,  by  raising  a  false  flsg,  but  it  is  forbidden  to  commence  or  con- 
tinue the  combat  under  any  other  flsg  than  the  true  one.  Formerly  it 
was  forbidden  to  fire  the  warning  gun  under  a  false  color,  but  now  the 
^  French  law  only  requires  the  French  flag  to  be  displayed  before  firing 
shot. 

See  also  on  this  subject,  2  WUdman'i  Intern.  Law,  25 ;  The  Peacock,  4 
Bob%n$on'9  Sep.,  187 ;  Pietoye  et  Duverdy  Traiii  dee  Prieee,  tit.  6,  cfa.  1 ; 
MaeeS  Droit  Com,,  t.  1,  g  807 ;  EduttfeuUle,  Droit  dee  NoHone  ITeutrm,  i. 
4,  p.  8;  VaUn,  TraitS dee  Prieee, eh.  1,  sec.  1.  §9;  Lebeau,  Jfouveau  Geie 
die  Prieee,  t.  6,  pp.  228,  288 ;  De  Qaeey  DroU  Maritime,  liy.  1,  tit  8. 
§25. 

By  the  present  Article,  a  capture  accomplished  by  the  use  of  fslae 
colors  would  be  unlawful.  The  protection  of  neutrals  seems  to  require 
that  the  false  use  of  neutral  colors  should  not  be  resorted  to4>y  belliger- 
ents ;  and  the  enlarged  immunity  herein  proposed  for  neutrals  woald 
mske  this  restriction  still  more  important. 

'  Lieber,  (Inetruetione,  ^  64,)  says,  that  if  uniforms  captured  from  the 
enemy  are  used,  a  striking  mark  or  sign  mast  be  adopted  for  distinctioD. 
Troops  who  fight  in  the  enemy's  uniform  without  such  mark  could  ex- 
pect no  quarter.  BlunteehU,  (Droit  Intern,  Cod^U,  %  588,)  seems  to  appi; 
ihis  rule  only  to  the  use  of  such  uniforms  in  battle. 

^  For  an  instance  of  the  use  of  false  signals  in  distress,  see  Vattel, 
Droit  dee  Qtm,  liv.  iii.,  c.  10,  §  178.  False  signals  not  addressed  to  the 
enemy  may  perhaps  be  regarded  as  a  part  of  lawful  stratagem. 

*  The  principle  which  it  is  desired  to  establish  is,  that  since  new  im- 
munity from  the  evils  of  war  is  proposed  for  passiye  enemies  and  nea- 
trals,  belligerents  shall  not  perfidiously  take  adyantage  of  this  as  a  mesas 
of  stratagem.  The  case  dted  by  Ortolan,  {Diplomatie  de  la  Mer,  y.  2,  p. 
81,)  of  the  British  yessel  of  war  in  1800,  whose  officers  and  men  took  pos- 
session of  a  Swedish  yessel,  a  neutral,  and  in  her  surprised  two  Spanish 
frigates  at  anchor,  is, — so  far  as  the  offense  against  the  Spanish  forces  is 
concerned,— K>nly  an  extreme  case  of  pursuit  under  false  colors.  If  neutrals 
and  passiye  enemies  are  to  be  respected,  it  should  seem  proper  to  forbid 
using  any  indicia  of  neutrality  or  inactiyity  as  a  coyer  for  hostilities. 

Disguise  for  the  purpose  of  getting  within  the  enemy's  lines  without 
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-force,  to  pat  a  person  to  death,  ia  anlawf  al ;  but  disgaise  of  ships  or 
forced,  for  gaining  a  position  or  making  a  capture  with  force,  is  not.  • 

*  It  )8  the  breach  of  good  faith,  express  or  implied,  which  constitutes 
perfidy.    HaXUek,  Int&m,  Lait  and  Lato$  of  War,  p.  402. 

FUfri,  (NouvMu  DraU  Int&m,,  y,  2,  p.  282,)  concludes  that  stratagem 
is  permissible  only  when  it  does  not  violate  the  principles  of  morality, 
.pledged  faith,  and  the  general  rules  of  war. 

Law/vZ  stratagems. 

765.  The  following  are  lawful  stratagemB : 

1.  False  representations,  addressed  to  any  other 
than  the  enemy,  though  intended  to  come  to  his 
knowledge  ;* 

2.  Feigning  assent  to  an  infamous  proposal,  and 
making  false  communications  in  response  thereto  ;  and, 

3.  Surprise,  without  disguise  or  treachery. 

>  HaUeek,  InUm,  Zo^jd  and  Latos  of  War,  p.  405. 

Wildman,  {Intern.  Law,  v.  2,  p.  24),  says,  unqualifiedly,  that  disguising 
men  and  ships,  except  firing  under  false  colors,  as  well  as  spreading  false 
news,  and  the  like,  are  lawful. 

No  rule  of  war  forbids  a  commander  to  circulate  false  information,  and 
•to  uae  means  for  deceiTing  his  enemy  with  regard  to  his  movements. 
WooUey,  Intern.  Law,  §  127. 

Piratical  use  of  false  colors^  &c. 

766.  Acts  of  hostility  committed  by  a  ship  under 
false  colors,  or  by  the  use  of  a  neutral  ship,  or  accom- 
plished by  the  use  of  false  colors,  or  of  false  signals, 
addressed  to  the  enemy,  are  acts  of  piracy. 

See  note  to  Article  764;  and  compare  Article  61. 

''Spies'^  defined. 

767-  Spies  are  persons  who,  with  disguise  or  other 
deception,  go  i)eaceably  among  the  enemy  to  discover 
his  condition. 

Luber'e  Instructions,  IT  88. 

Batteek,  (Intern.  Law  and  Laws  of  War,  p.  406,)  includes  in  his  defini- 
tion the  act  of  communicating  information  so  acquired  to  the  employer. 
But  it  is  not  necessary  to  show  that  done  or  even  intended,  in  order  to 
constitute  a  spy. 

An  open  reconnoiasaace  is  not  forbidden.     BhintsehU,  DrcU.  Intern, 
<Jodm,  %  680. 
88 
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Employment  and  punishmerU  of  spies. 

768.  It  is  lawful  to  employ  spies  without  corrapt- 
ing  public  or  military  officers  ; '  but  a  spyispanishable 
with  death  if  captured  while  acting  as  such,'  or  in  go- 
ing or  returning. 

^  Fiari,  NouMau  Droit  InUm.,  t.  2,  p.  288. 

*  The  act  of  Congress  of  the  United  States,  of  Maroh  8, 1863»  §  88,  pon- 
ishes  with  death  all  persons  foand  in  time  of  war  lurking  or  acting  as 
spies,  in  or  about  any  of  the  fortifications,  posts,  quarters,  or  encamp- 
ments of  any  of  the  armies  of  the  United  States,  or  dse where. 

Lieber,  {Iiutrueti&ns,  T[  88,)  says,  that  a  scout,— that  is,  a  person  who 
with  disguise  or  other  deception  lurks  within  or  about  the  Unes  of  the 
enemy  to  obtain  informations-is  punishable  with  death. 

But  it  should  seem  that  one  who  lurks  withotU  the  lines  ought  not  to 
be  punished  for  that  alone. 

A  successful  spy  or  war-traitor  safely  returned  to  his  own  army  and 
afterwards  captured  as  an  enemy,  is  not  subject  to  punishment  for  hif 
acts  as  a  spy  or  war-traitor,  but  he  may  be  held  in  closer  custody  as  a 
dangeroas  person. 

Gfuides. 

769.  A  belligerent  may  compel  any  inhabitant  to 
serve  as  guide  or  pilot ;  and  one  who  serves  his  own 
nation  as  guide,  or  who  by  compulsion  serves  the  enemy 
as  guide,  is  not  punishable  therefor. 

Lieber's  InaruOions,  ^  98-95;  BluntsMi,  Droit  Intone  OodiJU,  §| 
634,  685. 

If  a  citizen  of  a  hostile  and  invaded  district  9oluntarilff  serve  as  a 
guide  to  the  enemy,  or  offer  to  do  so,  he  is  deemed  a  war-traitor,  pod 
may  be  punished  with  death. 

A  dtixen  serring  Toluntarily  as  a  guide  against  his  own  eountiy 
commits  treason,  and  may  be  dealt  with  aooording  to  the  law  of  his 
country. 

Punishment  of  guides. 

770.  Guides  or  pilots  who  intentionally  mislead,  are 
punishable  with  death. 

Lieber'i  InttruetioM,  1 97 ;  BlunUMi,  DroU  Intomaiianal  Codi^,  § 
686. 

Solicitation  of  desertion  untauffuL. 

771.  It  is  unlawful  to  solicit  desertion  from  militaiy 


INTERNATIONAL  CODE.  505 

duty  ;  but,  except  during  a  truce  or  armistice,*  de- 
serters may  be  received  and  enlisted  into  service. 

^iori,  Nouteau  DroU  Intern.,  v.  2  p.  382. 

»  2  WUdman'i  InUmatUmal  Law,  p.  27  ;   citing  Gfratius,  HI.,  21,  viii. 
Puffendorf,  VIII.,  7.  xi. 

Enlistment  of  deserters  no  protection  from  punish- 
TneTit, 

772-  A  deserter  who  enlists  with  the  enemy  is  not 

thereby  protected  from  punishment  according  to  the 

military  law  of  the  nation  whose  service  he  deserted,  if 

he  fall  into  its  power  again. 

Li€ber*9  InstrueHom,  t  48  ;  Wooisey's  International  Law,  §  128,  p.  220. 


CHAPTER    LX. 

TRUCE  AND  ARMISTICE. 

Abticle  773.  "  Truce  "  and  "  armiBtice"  defined. 

774.  Aathoritj  to  make  a  truce. 

775.  Authority  to  make  armistice. 

776.  Publication  of  truce. 

777.  Interpretation. 

778.  Effect  of  armistice  or  truce. 

779.  Enforcing. 

780.  Expiration. 

781.  Unauthorized  breach. 

782.  Recommencing  hostilities. 
788.  Flags  of  truce. 

784.  Effect  of  capitulation. 

"  TrTice^^  and  ^^ armistice^^  defined. 

773.  The  term  "  trnce,"  as  used  in  this  Code,  means 
a  suspension  of  hostilities  as  to  a  part  of  the  forces  on 
either  side,  or  as  to  one  or  more  places. 

The  term  ''armistice"  means  a  suspension  of  all 
hostilities  between  the  belligerents. 

HdlUck,  {Intern,  Law  and  Laws  of  War,  p.  654,)  and  BluntecMi,  (DioU 
Intern,  OodiJU,  §§  687,  689,)  distinguish  between  a  mepeneion  of  arm$,  as 
being  a  temporary  and  local  cessation  of  hostilities  by  a  detachment  of 
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troops,  and  a  trace,  a0  a  saspension  of  hoatilitieB  for  aoonsideTable  length 
of  time,  and  for  a  general  pnrpoae. 

Authority  to  maJce  a  truce. 

TlKn  A  truce  may  be  concluded  between  the  com- 
manders of  the  belligerent  forces  respectively,  extend- 
ing to  their  own  commands,  without  special  authority. 

AtUJiority  to  make  armistice. 
775.  An  armistice  can  be  concluded  only  by  agree- 
ment of  the  governments  of  the  respective  nations. 

In  the  exercise  of  a  general  implied  power  incidental  to  their  ofBdal 
stations,  generals  and  admirals  may  saspend  or  limit  the  exercise  of  hos- 
tilities within  the  sphere  of  their  respective  military  and  naval  com- 
mands, by  means  of  special  licenses  to  trade,  of  cartels  for  the  exchange 
of  prisoners,  of  traces  for  the  saspension  of  arms,  or  capitalations  for  the 
surrender  of  a  fortress,  city,  or  province.  These  conventions  do  not,  in 
general,  require  the  ratification  of  the  supreme  power  of  the  State,  unless 
such  ratification  be  expressly  reserved  in  the  act  itself.  Laierenee'i 
Wheaton,  Elem.  of  Intern,  Law,  p.  442,  §  8 ;  Dana'M  Wheatan,  §  254,  cit- 
ing  MarUns,  Precis,  liv.  II.,  ch.  2.  §§  49,  51,  65  ;  HeffUr,  Droit  Interna- 
tional, §  87  ;  Qrotiue,  de  Jure  Belli  ac  Pads,  lib.  III.,  cap.  22,  §§  6-8 ; 
Vattd,  DroU  des  Oens,  liv.  II.,  ch.  14,  §  207. 

The  conclusion  of  a  general  armistice,  by  the  general  or  admiral  com- 
manding in  cbief  the  military  or  naval  forces  of  the  State,  applicable  to 
all  hostilities  in  every  place,  and  to  endure  for  a  long  or  indefinite  period, 
requires  either  the  previous  special  authority  of  the  superior  power  of 
the  State,  or  a  subsequent  ratification  by  such  power.  Lawrenee^t 
Wheaton,  p.  685,  §  19  ;  Dana'e  Wheaton,  §  401,  citing  1  Kenfe  Comment- 
aries,  59 ;  see  HaUeck,  Intern.  Late  4k  Lawe  of  War,  p.  665 ;  Batecutwe 
Doeumente,  31et  Cong.,  No.  17,  p.  601 ;  KlUber,  Droit  Intemati&nal,  §^ 
277,  278  ;  BluntechU,  Droit  Intern.  CodiJU,  §§  688,  689.  This  amounts, 
in  effect,  to  a  temporary  peace,  except  that  it  leaves  undecided  the  con- 
troversy out  of  which  the  war  originated. 

Such  acts  or  agreements,  when  made  without  authority,  or  exceeding 
the  limits  of  the  authority  under  which  they  purport  to  be  made,  are 
called  eponeione.  These  must  be  confirmed  by  express  or  tacit  ratifica- 
tion.   Lawrence*9  Wheaton,  p.  442,  §  4 ;  Dana'e  Wheaton,  %  255. 

Publication  of  truce. 

TIB.  A  truce  or  armistice  binds  the  principals  from 
the  time  of  making  the  same,  but  no  others  until  it  has 
been  published.  Persons  ignorantly  violating  it  are 
not  responsible  civilly  or  criminally,  but  the  principal 
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whose  duty  it  was  to  publish  it  is  bound  to  make  com- 
pensation to  the  party  injured. 

2  WUdfnan's  InternaU(mal  Law,  28. 

To  prevent  the  diflScaltiee  and  damage  that  might  ariae  from  acts  com- 
mitted in  ignorance  of  a  trace,  it  is  usual  to  fix  a  prospectiTe  period 
for  the  cessation  of  hostilities,  with  reference  to  distance  and  the  situa- 
tion of  places.  Lawrence's  WheaUm,  Elem,  of  InUm,  Law,  p.  686,  §  21 ; 
Dana*9  Wheaian,  §  402 ;  1  Kenti  Commentaries,  p.  160 ;  citing  VatUl, 
DroU  des  Oens,  bk.  8,  c  15,  §§  239,  241 


Interpretation. 

777.  Where  the  language  of  a  truce  or  armistice  is 
ambiguous,  that  construction  is  to  be  preferred  which 
extends  the  benefits  thereof. 

d  WUdman's  InUm.  Law,  27  ;  citing  QroUus,  de  Jure  BeOi  ae  Pads, 
lU.,  21, 4 :  Vattel,  Droit  des  Gens,  III.,  §  244. 

Effect  of  truce  or  armistice. 

778.  Unless  the  terms  of  a  truce  or  armistice  indi- 
cate a  different  intention  of  the  parties,  the  following 
rules  apply :  i 

1.  It  takes  effect  from  the  moment  it  is  agreed  on  ; ' 

2.  .Neither  party,  during  its  continuance,  can  do 
any  act  directly  injurious  to  the  other  ;* 

3.  Neither  party  can  take  advantage  of  the  cessa- 
tion of  hostilities  to  gain  a  different  position,  or  to 
threaten  or  strengthen  a  besieged  place  by  works  or 
military  supplies,  or  to  do  any  other  act  which  could 
not  safely  be  done  in  the  midst  of  hostilities  ;  but  all 
things  are  to  remain  as  they  were  in  the  places  con- . 
tested,  and  of  which  the  possession  was  disputed  at  the 
moment  of  concluding  the  truce  or  armistice  ;  and, 

4.  Subject  to  the  foregoing  restrictions,  either  party 
may  continue  npneral  active  preparations  for  war,  by 
constructing  or  repairing  fortifications,  raising  troops 
and  gathering  supplies. 

"  Fiore  Nouveau  Droit  Intern.,  v.  2,  p.  866. 

*  1  Kent's  Comment€mes,  pp.  160, 161 ;  Vattel,  Droit  des  Gens,  liv.  IIl^ 
ch.  16,  §§  246-251.    BluntseMi,  (DroU  Intern.  Codifii,  %  692.)  says,  that  a 
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belligerent  may  take  posseeflion  of  plaoee  which  the  enemy  has  aban- 
doned, but  not  those  which  he  accidentally  omite  to  occupy  or  gnard. 

It  is  lawful  during  a  truce,  unless  its  terms  forbid,  to  withdraw  foicei 
or  collect  reinforcements,  but  not  to  adyance  or  occupy  unguarded  posi- 
tions, or  receiye  deserters.    2  WUdman's  Intern.  Law,  27. 

It  is  obvious  that  the  contracting  parties  may,  by  express  compact, 
derogate  in  any  respect  from  these  general  conditions.  For  a  full  treat- 
ment of  this  subject  in  detail,  see  Salieek,  Intern.  Law  and  Lawe  of  War, 
pp.  657-660;  PhUUmore^e  Intern.  Law,  UL,  §§  117, 118, 107-8;  1  Kentt 
Commentaries  16,  180 ;  Beffter,  3wrop.  Votker.,  §§  142^  ;  Jfarttn*e  PHm 
du  Droit  dee  Gene,  §§  298-4  ;  Wildman*e  Intern,  Law,  II.,  27.  See  also 
Lieber^e  Inetruetione  for  the  Govern,  of  Armiee  of  United  States,  Yf  186- 
147 :  BlunteMi,  Droit  InUm.  OodiflS,  %  601. 

The  computation  of  time  is  regulated  by  Article  224. 

Evforcing. 

779.  Any  party  to  a  trace  or  armistice  may  inter- 
fere to  prevent  any  other  party  from  doing  any  act  in 
violation  thereof. 

The  hostilities  it  seems  must  be  confined  to  what  is  necessary  for  sudi 
prevention,  unless  the  acts  are  a  breach  of  conditions  whioh  tenninsia 
the  truce.    HaUeck,  Intern,  Law  and  Lawe  of  War,  p.  668. 

Expiration. 

780.  A  truce  or  armistice  is  terminated,  either, 

1.  By  the  expiration  of  the  time  limited  by  its 
terms ;  or, 

2.  If  no  time  be  limited,  then  npon  the  expiration 
of  due  notice  given  to  either  party  by  the  other  to  ter- 
minate it  at  a  specified  time ;  or, 

3.  By  a  breach  of  its  stipulations,  expressed  to  be 
conditions  thereof. 

*  EaUeek,  Intern.  Law  and  Lawe  of  War,  p.  658.  WUdman,  (InteriL 
Law,  V.  2,  p.  27,  citing  Grotiue,  de  Jure  BeUi  ae  Pade,  III.,  21,  XL,)  says, 
that  the  obligation  of  a  truce  ceases  if  Tiolated  by  the  other  party,  for 
the  obligation  is  conditional. 

When  a  penalty  is  annexed  to  a  violation  an  option  is  giTen,  and  if  the 
penalty  is  demanded  and  paid  the  truce  continaes.  2  WUdman'e  Intom. 
L(w>,2S. 

UhatUhorized  breach. 

781.  A  truce  or  armistice  is  not  terminated  by  acts 
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not  anthorized  by  the  commander,  unless  they  are  rati- 
fied by  a  refusal  of  satisfaction  or  otherwise. 

2  WOdman's  Intern.  Lmo,  28 ;  BlunUehH,  DroU  IrO&m.  OodiflS,  ^ 
«90,  696. 

BecomTnendng  hostilities. 

782.  At  the  expiration  of  a  truce  or  armistice,  hos- 
tilities may  be  commenced  without  any  new  declara- 
tion of  war,  or  notice,  unless  otherwise  agreed. 

Lenorenc^M  Wheaion,  Elem,  of  Intern.  Lato,  p.  687,  §  23 ;  Datia'$ 
Wheaton,  %  404»  citing  Liv.  Exit,,  lib.  IV.»  cap.  80 ;  1  Kent9  Oamment- 
varies,  p.  161,  dtlog  Vatut,  DroU  de$  Gen$.  bk.  8,  cl6,  §  260  ;  BhintsMi, 
I^raU  Intern.  VodiffU,  §§  604, 695. 

Flags  of  truce. 

783.  The  bearer  of  a  flag  of  truce  is  to  be  respected 
and  protected  by  each  belligerent,  so  far  as  possible, 
in  coming  and  going,  without  suspending  hostilities, 
but  can  not  insist  on  being  admitted  ;  and  if  admitted 
during  an  engagement,  may  be  detained  till  the  engage- 
ment is  over. 

LUber'B  JrutruetioM,  ITI 111-118. 

Etjfect  of  capitulation. 

784.  After  signing  the  capitulation  of  a  fortified 
place,  the  capitulator  must  not  injure  the  works  or 
property  which  he  is  to  deliver  up,  unless  the  right  to 
do  so  is  reserved  in  the  capitulation. 
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CHAPTER    LXL 

MEDICAL    SERVICE. 

Abticlb  785.  "  Ambulances  "  and  **  hospitals"  defined. 

786.  Neatralitj  of  ambalancee  and  hospitals. 

787.  Persons  attached  to  ambulances  and  hospital&r 

788.  Hospital  supplies. 

789.  Exemption  of  private  property  and  persons. 

790.  No  distinction  to  be  made  in  saccor. 

791.  Immediate  exchan^  of  sick  and  wounded. 

792.  Prisoners  incapacitated  from  future  serrice. 
798.  Other  sick  and  wounded. 

794.  Flag  and  badge. 

796.  Hospital  ships  to  be  of  white  exterior  with  grees 
ports. 

796.  Effect  of  visitation  of  private  ship  used  for  sick  aod 

wounded. 

797.  Belligerent's  control  of  private  ship  usod  for  sick  and" 

wounded. 

798.  Voluntarv  societies  for  succor  at  sea. 

^^  Ambulances  ^^  and  '^  hospitals  ^^  defined. 

785.  The  terms  *'  ambulances"  and  ''  hospitals"  as^ 
used  in  this  Code,  include  all  establishments,  places, 
ships  and  vehicles,  permanent  or  temporary,  which  are 
exclusively  devoted  to  the  reception,  care  or  transpor- 
tation of  the  sick  or  wounded,  or  of  supplies  or  attend- 
ants therefor. 

Nevtrality  of  ambulances  and  hospitals. 

786.  Ambulances  and  hospitals  are  to  be  deemed 
neutral,  and  as  such  must  be  respected  and  protected 
by  each  belligerent,  as  long  as  they  contain  sick  or 
wounded,  and  have  only  a  sufficient  guard  to  protect 
the  inmates  from  disorderly  violence. 

Convention  of  Geneva.  Art.  1. 
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Persons  attached  to  arribulances  and  hospitals. 

787.  The  persons  attached  to  the  ambulances  and 
hospitals,  mentioned  in  the  last  article,  for  medical  ser- 
vice, may  continue  their  functions  after  the  enemy  has 
taken  possession  of  the  place  or  ship  where  they  are, 
until  they  withdraw  to  join  the  forces  to  which  they  be- 
long. When  they  insist  upon  withdrawing,  the  com- 
manding officer  must  fix  the  time  for  their  depart- 
ure, with  the  least  delay  of  which  military  necessity 
admits. 

While  they  remain  with  the  enemy  they  are  entitled 
to  receive  from  him  the  support  and  treatment  appro- 
priate to  their  rank  or  service,  according  to  the  rate  of 
either  belligerent,  whichever  may  be  the  lowest.* 

C>>nve]ition  of  Geneva,  Art.  8,  and  additional  Articles  1  and  2.      The 
neatrality  aflsnred  to  these  persons  is  defined  by  Article  749. 
I  EtudA  9tir  la  CowMntwn,  par  Qustave  Mbynier,  p.  172. 

Hospital  supplies. 

788.  The  supplies  of  ambulances  are  not  subjects 
of  capture ;  and  the  persons  in  the  service  thereof,  on 
withdrawing  after  capture,  as  mentioned  in  article  787, 
may  take  away  their  private  property. 

The  Convention  of  Geneva,  Art.  4,  leaves  the  sappHes  of  hospitals,  as 
distinguished  from  the  ambulance  service,  subject  to  capture. 

JExemption  qf  private  property  and  persons. 

789.  A  house  which  receives  and  cares  for  sick  or 
wounded  must  be  respected  and  protected ;  and  the 
householder  shall  be  in  due  proportion  exempted  from 
the  billeting  of  troops,  and  from  forced  contributions. 

Convention  of  Geneva,  Art.  6,  and  additional  Article  4. 

iVi9  distinction  to  be  made  in  succor. 

790-  The  sick  and  wounded  prisoners  of  war  of 
both  belligerents  must  be  received  and  cared  for  with- 
out distinction  of  nationality. 

Convention  of  Geneva,  Art  0,  ^  1. 
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Immediate  exchange  of  sicJc  and  wounded. 

791.  Immediately  after  a  battle  the  chief  command- 
iBg  officers  may,  by  mutual  consent,  each  send  his 
sick  and  wounded  prisoners  of  war  to  the  outposts  of 
the  other,'  without  further  conditions  of  exchange.* 

>  Convention  of  Geneva,  Art.  0,  ^  2. 
*  This  seems  to  be  implied. 

Prisoners  incapa^niated/rom/tUure  service. 

792.  Sick  or  wounded  prisoners  of  war,  who,  after 
recovery,  are  found  incapable  of  future  military  ser- 
vice, must  be  sent  back  to  their  own  nation,  as  soon  as 
practicable. 

Convention  of  Geneva,  Art.  6,  f  & 

Other  sick  and  wounded. 

793.  By  consent  of  both  belligerents,  sick  or 
wounded  prisoners  of  war  taken  by  either,  and  not  in- 
capable of  future  service,  except  officers  above  the 
rank  of  colonel,'  may  be  sent  back  to  their  nation  as 
soon  as  practicable,  on  condition  of  not  taking  up  arms 
again  during  the  war,  unless  duly  exchanged. 

Convention  of  Geneva,  Art.  6,  ^  4,  and  additional  Art.  6.  The  effect  of 
the  latter  article,  though  in  its  form  imperative,  is  merely  pemussive  ai 
ahove  stated.     See  Etnde  mr  la  Convention,  par  Mbynier,  pp.  317-235. 

'  The  rank  should  be  made  definite  as  here  stated. 

Flag  and  badge. 

794.  In  order  to  secure  the  protection  offered  by 
this  Chapter,  a  hospital  flag,  accompanied  always  by 
the  national  flag,  must  be  displayed  by  the  hospitals 
and  ambulances,  and  a  badge  must  be  worn  by  the 
persons  in  the  service. 

The  hospital  flag  and  badge  display  a  red  cross  on  a 
white  ground.  They  can  be  used  only  by  permission  of 
the  military  authority. 

Convention  of  Geneva,  Art.  7. 

A  yeUow  flag  has  been  used  in  the  United  States  navy  to  designate  a 
boat  bearing  medical  officers.     27*.  8.  Nany  Ordnance,  pt.  3,  p.  36,  §  88. 
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A  red  flag  has  been  nsed  to  indicate  the  handling  of  powder.    Id,,  pt.  8, 
p.  52,  §  167 

Hospital  ships  to  he  of  white  exterior  with  green 
ports. 

795.  Hospital  ships  and  boats  mnst  also  be  distin- 
guished by  a  white  exterior  with  green  ports. 

Gonyention  of  Geneva,  additional  Art.  12,  ^  8. 

Mjfect  of  visitation  of  private  shipy  used  for  sick 
and  wounded. 

796.  The  visitation  of  a  private  ship  nsed  for  sick 
and  wounded,  notified  upon  its  log,  by  a  public  armed 
ship  of  the  enemy,  renders  it  unlawful  for  the  sick  and 
wounded  on  board  to  take  up  arms  again  during  the 
war,  unless  duly  exchanged.  And  the  visiting  ship 
may  put  on  board  a  suflScient  force  to  secure  the  per 
formance  of  this  obligation. 

Convention  of  Geneva,  Art.  10,  additional  Art.  1.  The  two  paragraphfi 
which  protect  car^^o  on  Buch  vessels  if  not  contraband,  would  be  rendered 
auperflaous  by  the  Articles  relating  to  private  property.  The  last  para- 
graph of  the  article  seems  saperflaons.  See  Bi'u469  mvr  la  ConvenUon, 
par  Moyni&r,  p.  268. 

BelUgerenes  control  of  private  ship  used  for  sick 
and  wounded. 

797.  A  belligerent  from  whom  protection  or  respect 
is  claimed  for  a  ship  under  the  last  article,  may  forbid 
its  taking  any  direction,  or  maintaining  any  inter- 
course, which  he  may  judge  prejudicial  to  his  opera- 
tions. 

Convention  of  Geneva,  Art.  10,  additional  paragraph  8. 

Voluntary  societies  for  succor  at  sea. 
798.  Any  nation  may  give  to  a  commission  or  so- 
ciety, organized  under  its  law  for  the  succor  of  sick  and 
wounded  in  war,  written  authority  to  employ  ships 
and  the  necessary  attendants  and  supplies  for  the  suc- 
cor of  sick  and  wounded  at  sea,  subject  to  the  provi- 
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sions  of  this  Chapter  ;  and  they  must  be  respected  and 
protected  accordingly. 

Substituted  for  the  more  apedal  provisions  of  the  Convention  of  Gen- 
eva, additional  Article  18. 


CHAPTER     LXII. 

RELIGIOUS  SERVICE. 
Article  799.  Chaplains,  Ac.,  to  be  respected  and  protected. 

Chaplains^  <6c.,  to  be  respected  and  protected. 

799.  Chaplains,  ministers  of  the  gospel,  and  priests 
of  every  religion,  engaged  in  ministering,  as  such,  to 
the  forces  of  a  belligerent,  or  to  prisoners,  or  to  any 
persons  suffering  in  war,  must  be  respected  and  pro- 
tected by  each  belligerent,  so  long  as  they  take  no 
part  in  the  hostilities/ 

The  provisions  of  articles  787  and  788  apply  to  such 
persons  and  to  the  books  and  other  articles  used  in 
their  religious  service. 

'  Perhaps  a  badge  should  be  required  to  be  worn  bj  them. 
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The  right  to  take  prisoners. 

800.  Any  belligerent  has  a  right  to  take  prisonen. 

What  persons  may  he  taken  prisoners. 
801.  The  following  persons  may  be  taken  prisoners, 
and  no  others : 

1.  Active  enemies,  as  defined  by  article  746  ; 

2.  Those  who  are  connected  with  the  operations  of 
the  military  forces,  whether  with  or  without  the  author- 
ity of  the  nation ; 

3.  The  sovereign  or  chief  executive  officer  of  the  en- 
emy, or  of  his  allies  ; 

4.  Officers  of  the  civil  government  of  the  enemy 
whose  functions  directly  subserve  a  military  pur- 
pose ; 

5.  Persons  who  are  engaged  in  the  country  of  the 
enemy,  or  within  the  military  lines,  in  proclaiming 
opinions  or  disseminating  information  prejudicial  to 
the  success  of  the  belligerent ; 

6.  Persons  charged  with  oflfenses  against  the  provi- 
sions of  this  Book ;  or  with  a  violation  of  the  military 
law  of  the  captor,  when  amenable  thereto  ;  *  and, 

7.  Persons  of  whatever  character  found  on  the  field 
of  battle. 

FiQf%  Nouveau  Droit  InUm.,  y.  2,  p.  296. 

BlunUchli,  (Droit  Intern.  CodijU,  g  594.)  says,  that  a]l  enemiea  maj  be 
taken  prisoners ;  the  inhabitants  of  the  country  may  be,  ezceptiooally.if 
the  safety  of  the  belligerent  army  requires  It  He  enumerates  as  proper 
subjects  of  capture,  journalists  and  others  who  advance  hostile  opinions, 
the  sovereign  and  diplomats  of  the  enemy,  and  of  his  allies. 

Bfiileck,  {Intern,  Law  and  Latu  of  War,  p.  428,  §  4,)  says,  non-oom- 
batants  forfeit  their  exemption  by  inciting  others  to  hostilities.  Lieber't 
Instructions,  (^  49,  50,)  include  among  jiersons  liable  to  be  treated  u 
prisoners  of  war,  "  aU  men  who  belong  to  the  rising  en  mousse  of  the  hos- 
tile country  ;  all  those  who  are  attached  to  the  army  for  its  efficiencj, 
and  promote  directly  the  objects  of  the  war ;  .  .  .  citizens  who  accom- 
pany an  army  for  whatever  purpose,  such  as  sutlers,  editors  or  reporters 
of  journals,  and  contractors ;"  .  .  .  and  also,  if  captured  on  belligerent 
ground,  and  if  unprovided  with  a  safe  conduct  from  their  captor's  goir- 
emment,  "the  monarch  and  members  of  the  hostile  reigning  familj, 
male  anH  female ;  the  chief,  and  chief  officers,  of  government ;  and  all 
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pereoDR  who  are  of  particular  and  siDgalar  ase  and  benefit  to  the  hostile 
army  and  its  government." 

The  term  "  aetiye  enemies,"  nsed  in  t£e  text,  and  defined  by  Article 
740,  will  include  all  of  these  whose  possession  is  important  to  the 
victor. 

Sargeons,  nnrses,  and  chaplains  are  nsnally  classed  among  non-com- 
batants, unless  special  reasons  require  an  opposite  treatment  of  them. 
Woolsey*B  Intern.  Law,  §  128 ;  Lieber'i  Inttruetions,  1 58.  If  they  are 
held  by  the  commander,  or  at  their  own  desire,  they  are  to  be  treated  as 
prisoners  of  war. 

1  This  will  include  deserters.  See  Vattel,  Droit  des  Gens,  liv.  8,  ch.  8, 
§  144 ;  EaUeck,  Intern.  Lmo  and  Lam  of  War,  p.  443,  g  24. 

Fugitives  from  allegiance  are  not  provided  for,  as  it  would  hardly  be 
expedient  to  suspend  the  right  of  expatriation  during  war. 

Persons  not  entitled  to  be  treated  as  prisoners  of 
war. 

802.  All  prisoners  taken  in  war  are  to  be  deemed 
and  treated  as  prisoners  of  war,  except  the  follow- 
ing: 

1.  Those  who,  not  being  impressed  with  the  military 
character,  are  unlawfully  waging  hostilities ; 

2.  Those  who  are  unlawfully  giving  aid  and  comfort 
to  the  enemy ; 

3.  Spies  ; 

4.  Pirates ;  and, 

6.  Those  who  are  charged  with  a  violation  of  provi- 
sions of  this  Book,  or  of  the  military  law  of  the  captor. 

Messengers. 

803.  Messengers,  employed  by  the  enemy  between 
different  positions  or  parts  of  his  own  forces,  are  enti- 
tled, whenever  captured,  to  be  treated  as  prisoners  of 
war,  unless  employing  treachery  or  disguise. 

BlunteehU,  Droit  Intern.  Codifle,  %  689. 

Lieber,  {Instructions,  ^%  09,  100,)  says,  that  "  a  meflsenger  carrying 
written  despatches  or  verbal  messages  from  one  portion  of  the  army,  or 
from  a  besieged  place,  to  another  portion  of  the  same  army,  or  its  gov. 
emment,  if  armed,  and  in  the  uniform  of  his  army,  and  if  captured 
while  doing  bo,  in  the  territory  occupied  by  the  enemy,  in  treated  by  the 
captor  as  a  prisoner  of  war.  If  not  in  uniform,  nor  a  soldier,  the  circum- 
Btancea  connected  with  his  capture  must  determine  the  disposition  that 
■hall  be  made  of  him.     A  messenger  or  agent  who  attempts  to  steal 
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through  the  territory  occapied  by  the  enemy,  to  further,  in  any  nuinner, 
the  interests  of  the  enemy,  if  captared,  is  not  entitled  to  the  priyileges 
of  tbe  prisoner  of  war,  and  mmj  be  dealt  with  according  to  the  dicnm- 
fltancee  of  the  case." 
This  rale,  however,  seems  too  harsh. 

Personal  property  of  prisoners  of  war. 

804.  Subject  to  the  next  two  articles,  money  and 
other  valaables  on  the  person  of  a  prisoner  of  war,  or 
in  his  possession,  as  well  as  his  clothing,  remain  his  pri- 
vate property,  and  their  appropriation  by  the  captor  is 
nnlawful. 

Luber^s  Inttructioni,  %  J2. 

Sums  of  money. 

805.  If  the  captured  money  of  a  prisoner  of  war  be 
more  than  is  necessary  for  his  support,  the  excess  may 
be  appropriated  by  the  captor,  to  be  disposed  of  as  the 
national  authority  directs. 

Lieber^t  Irutruetums,  T  72. 

Surrender  of  side-arms. 

806.  Officers  when  taken  prisoners  must  surrender 
their  side-arms,  unless  the  captor  waives  the  surrender. 
Leave  to  retain  side-arms  does  not  allow  the  prisoner 
to  wear  them. 

Lieb&r's  Instrwtums,  1 73. 

Provision  for  maintenance  of  prisorvers. 

807.  Prisoners  of  war  must  be  sufficiently  fed, 
clothed,  sheltered  and  medically  provided  for  by  the 
captor,  and  treated  in  all  respects  with  humanity.' 

The  enemy  may  be  required  to  make  good  the  ex- 
pense,* unless  the  detention  be  caused  by  the  captor's 
refusal  to  exchange  or  ransom/ 

*  Lieber*9  Instructions,  ^^  76,  79.     Ab  to  their  treatment,  aee  alao 
Woolsey*s  Intematicnal  Law,  %  828. 

*  VatUl,  DroU  des  0ms,  liv.  8,  ch.  8.  §  154 ;  EaOeek,  Intsm.  Xmw  dt 
Laws  of  War,  p.  434,  §§  14,  17. 

*  Balleek,  Intern.  Law  d  Laws  of  War,  p.  486,  §  16. 
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Hestraiitt. 

808.  Prisoners  of  war  may  be  subjected  to  the  re- 
straint necessary '  for  their  safe  custody.  The  infliction 
Qpon  them  of  any  suffering  or  indignity  is  unlawful. 

2  WUdman'i  Intern,  Law,  p.  36. 

'  Prisoners  of  war  may  be  confined  or  fettered,  wlien  necessary  for 
their  sal^  keeping.    MaOsdt,  Iniem.  Law  d  Lam  if  War,  p.  480,  g  7. 

Rights  of  prisoners. 

809.  A  prisoner  of  war  does  not  lose  any  of  his 
rights,  except  that  of  liberty.  His  captivity  only  sus- 
pends the  exercise  of  those  rights  with  which  it  is  in- 
consistent. 

BhinUcm,  VraU  Iniem.  OodifU,  g  788. 

When  prisoners  qf  war  may  he  punished. 

810.  A  prisoner  of  war  can  not  be  punished  for  being 
an  enemy,  nor  for  lawful  hostilities  committed  by  him 
as  such.' 

He  may  be  punished  for  crimes'  committed  against 
the  captor  or  the  captor's  people,  for  which  he  has  not 
been  punished  by  his  own  nation. 

LiA&r^9  In9iruetwn$,  ^  56,  69. 

1  Opinions  of  Sir  John  Dodmm,  Sir  Jokn  OampMi  and  Sir  M,  M.  JEMfe, 
in  OuM  A  OpiMoM  in  ChntHluUonal  Law,  hy  Fortifik,  p.  108. 

*  These  crimes  a^e  not  only  such  as  are  defined  by  this  Code,  but  in- 
dade  others. 

Treason  and  other  offenses  committed  in  waging 
civil  war. 

811.  The  provisions  of  this  Code  as  to  prisoners  of 
war  do  not  prevent  a  nation  from  punishing  its  own 
members  or  domiciled  residents,  for  any  violation  of 
its  laws  involved  in  their  taking  part  in  a  civil  war. 

Ififarmation. 

812.  Prisoners  can  not  be  required  to  give  informa- 
tion concerning  their  own  forces ;  nor  if  required  to  do 

so,  can  they  be  punished  for  giving  false  information. 
84 
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lAebm'ii  ImtrueHona,  ^  80.  Perhaps  an  exception  ahoidd  be  made  in 
respect  to  Berrices  as  guidee. 

Deceit  by  prisoner. 

813.  If  a  prisoner  assume  a  false  rank  or  condition 
to  afFect  his  treatment  in  respect  of  confinement  or  ex- 
change, his.  release  may  be  refused,  and  he  may  be 
punished  on  recapture  after  release  obtained  by  such 
means. 

Li€b0r'9  Fntiruaiont,  T 107. 

Compulsory,  labor. 

814.  Prisoners  of  war  can  not  be  required  to  work, 
for  the  captor,  except  for  their  own  support,  in  case 
their  own  nation  fails  to  provide  adequately  for  them, 
and  then  only  according  to  their  rank  and  station;' 
and  not  in  any  service  which  directly  subserves  a  mil- 
itary purpose.' 

'  lA^bt^n  InshvcHoM,  ^  76.  ffaUeck,  (Intern,  Law  d  Limm  of  War,  p. 
^6,  §  15.)  says,  they  are  not  required  to  do  so  beyond  the  police  daty  of 
camp  and  garrison,  and  also  where  the  enemy  refaaes  to  piOTlde  for  them, 
and  in  extreme  casee. 

'  This  qualification  is  obviously  proper. 

Svbject  to  retaliatory  Tneasures. 

815.  AH  prisoners  of  war  are  liable  to  the  infliction 
of  retaliatory  measures. 

Liebm'i  InarueHani,  ^  69. 
See  Article  768. 

''Parole''  defined. 

816.  A  parole  is  a  pledge  of  individual  good  &ith 
and  honor  to  do,  or  to  omit  doing,  certain  acts,  after  he 
who  gives  his  parole  shall  have  been  dismissed  wholly 
or  partially  from  the  power  of  the  captor. 

Lieber'9  Imtruetians,  Tf  120. 

Parole. 

817.  Engagements  made  by  prisoners  of  war  that 
for  a  period  not  exceeding,  the  duration  of  the  war 
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they  will  not  escape,  nor  bear  arms  against  the  captor, 
are  valid ;  unless  forbidden  as  provided  in  th^  next 
article,  and  the  nation  to  which  the  service  of  snch 
prisoners  is  due  is  bound  to  enforce  such  engage- 
ments. 

Other  engagements  by  prisoners  of  war  inconsistent 
with  their  allegiance,  are  void. 

HaUeeh,  Intern.  Law  A  Law  of  War,  p.  484,  g  12 ;  GeMrai  Orders  of 
U,  8.  War  Department,  1868.  vol.  S,  p.  53,  No.  49,  %  12. 

Paroles  can  only  refer  to  the  existing  enemy  and  to  his  existing  allies, 
and  the  existing  war.  Oen.  Ord,  of  IT,  8.  War  Dep,,  1868,  vol.  2,  p.  61, 
No.  49,  I  9. 

A  military  parol  not  to  serve  until  exchanged  mast  not  be  confoanded 
with  a  parole  of  honor,  to  do  or  not  to  do  a  particular  thing  not  inconsis- 
tent with  the  duty  of  a  soldier ;  such  as  a  parole  of  honor  not  to  attempt 
to  escape,  given  by  a  prisoner  in  actual  custody,  in  order  to  obtain  exemp- 
tion from  close  guard  or  confinement.  Such  pledges,  though  binding, 
should  be  seldom  given,  for  it  is  a  prisoner's  duty  to  escape  if  he  can. 
Id.,  1868,  vol.  2,  p.  287,  No.  207,  §  8. 

It  in  the  duty  of  the  captor  to  guard  his  prisoners,  and  if,  through  ne- 
cessity or  choice,  he  fail  to  do  so,  it  is  the  duty  of  the  prisoner  to  return 
to  the  service  of  his  government.  He  can  not  avoid  this  duty  by  giving 
an  unauthorized  parole.    Id,,  1868,  vol.  2,  p.  287,  No.  207,  §  2. 

An  officer  who  gives  a  parole  for  himself  or  his  command  on  the  battle- 
field, is  deemed  by  the  common  law  and  usages  of  war,  to  be  a  deserter. 
Id.,  1868.  vol.  2,  p.  61,  No.  49,  §  4. 

lAeber,  (Inetruetums,  ^^  126-128,)  says,  that  commissioned  ofBcero 
only  are  allowed  to  give  their  parole,  and  they  can  give  it  only  with  the 
permission  of  their  supeiior,  as  long  as  a  superior  in  rank  is  withtn 
reach  ;  that  qo  non-commissioned  officer  or  private  can  give  his  parole 
except  through  an  officer.  And  individual  paroles  not  given  through  an 
officer  are  not  only  void,  but  subject  the  individaals  giving  them  to  the 
punishment  of  death  as  deserters.  The  only  admissible  exception  is 
where  individuals,  properly  separated  from  their  commands,  have  suffered 
long  confinement  without  the  possibility  of  being  paroled  through  an 
officer. 

No  paroling  on  the  battle-field,  no  paroling  of  entire  bodies  of  troops 
after  a  battle,  and  no  dismissal  of  large  numbers  of  prisoners,  with  a 
general  declaration  that  they  are  paroled,  is  permitted,  or  is  of  any 
value. 


Forbidding  parole. 

818.  A  nation  which  provides  adequately  for  the 


682  OUTLINES  OF  AN 

support  of  prisoners  taken  by  the  enemy,  may  forbid 
their  accepting  a  release  on  parole. 

8«e  EaUeck,  Intern.  Law  d  Laiu  of  Wwr^  p.  488,  S  1^  ^1^<>  «!•>  ^ 
nation  can  not  forbid  a  release  on  |>arole,  onlees  at  tha  same  time  it  pio- 
yides  means  of  support  during  imprisonment. 

Extortum  qf  parole  hy  ill  usage. 

819.  A  pledge  or  parole  extorted  from  a  prisoner  by 
ill  usage  is  not  binding. 

Qtntfr<a  Ordvn  of  U.  8.  War  Dep,,  1888,  vol.  2,  p.  287,  No.  207.  §  & 

Paroles  to  be  reduced  to  writing. 

820.  When  a  parole  is  given  and  received,  there 
must  be  an  exchange  of  two  documents,  in  which  the 
name  and  rank  of  the  person  paroled  are  accurately 
stated. 

And  accurate  lists  of  all  paroled  persons  must  be 
^kept  by  the  belligerents. 
LUbm'i  Indruetiona,  tt  1^4,  IMS. 

Obligation  of  a  parole. 

821.  An  obligation  by  parole  not  to  serve  again 
during  the  war,  forbids  active  service  in  the  field  or  at 
sea,  against  the  paroling  belligerent  or  his  allies,  but 
does  not  forbid  active  service  against  other  belligerents, 
nor  interior  service,  such  as  recruiting  or  drilling  re- 
cruits, fortifying  places  not  besieged,  or  quelling  civil 
commotions,  nor  civil,  diplomatic,  or  other  non-com- 
batant service. 

Liebor^t  InttruOioni,  ^  180. 

Violaiion  qf  parole. 

822.  A  prisoner  who  violates  a  lawful  parole  may  be 

punished  with  death  if  recaptured. 

Marten$,  DroU  des  Gen$,  tome  II.,  g  276 ;  lAobor*9  InotrueUono,  ^  124. 

The  modem  practice  usually  is  to  abstain  from  the  infliction  of  death, 
except  in  an  aggravated  case,  and  to  substitute  close  confinemeat  with 
ieTerities  and  privations  not  cruel  in  their  nature  or  degree. 
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Escapes. 

823.  A  conspiracy  among  prisoners  for  a  common 
escape  is  nnlawfnl,  and  may  be  punished  with  death. 

An  individual  escape  or  attempt  at  escape  by  a  pris- 
oner of  war,  without  conspiracy  or  violation  of  parole, 
is  lawful ;  but  a  prisoner  may  lawfully  be  killed  if  dis- 
covered in  flight.' 

IAeber'9  InttrueHons,  T  77. 

'  On  being  recaptured  the  escaped  prisoner  can  not  be  punished  for 
snch  escape.    Ib.,^7^,  , 

'^ Hostage^ ^  defined. 

824.  A  hostage  is  a  person  accepted  as  a  pledge 
for  the  fulfillment  of  an  agreement  between  belliger- 
ents. 

lAdm'a  Iruimetions,  ^  54.     Hostages  are  now  rarely  given. 

Treatment  of  hostages. 

825.  If  the  giver  of  a  hostage  fail  to  perform  his  ob- 
ligation, the  hostage  may  be  retained;  but  neither 
death,  nor  any  personal  injury  beyond  detention  by 
such  means  only  as  are  necessary  for  enforcing  the 
pledge,  can  be  inflicted  on  him.* 

In  other  respects,  hostages  are  entitled  to  the  immu- 
nities of  prisoners  of  war.* 

'  2  PhiUimore^s  Intematumai  Law,  p.  68. 

It  has  been*  said  that  a  hostage  is  to  be  treated  as  a  prisoner  of  war, 
bat  by  this  no  more  is  meant  than  that  he  is  not  to  be  treated  as  a  crim- 
inal. He  is  not  subject  to  the  pecaliar  liabilities  nor  has  he  the  peculiar 
advantages  of  a  prisoner  of  war.  It  is  clear,  says  Phiilimore,  (vol.  2,  p. 
88,)  that  any  proceeding  of  rigor  against  a  hostage,  even  if  he  be  forcibly 
seized  in  time  of  war,  beyond  what  may  be  necessary  for  the  security 
of  his  person,  is  illegal.  Nor  is  he  on  the  other  hand  entitled  to  ex- 
change like  a  prisoner. 

*  BlunUMi,  Droit  Intern.  OodiflS,  %  000. 

Death  of  hostage. 

826.  If  a  hostage  die,  the  giver  is  not  bound,  except 
in  case  of  an  express  stipulation,  to  replace  him. 

2  PhUUmore*$  Intern,  Law,  p.  68. 
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Cartels. 

827.  It}  is  the  duty  of  belligerents  to  exchange  pris- 
oners of  war,  or  allow  them  to  be  ransomed  on  reason- 
able terms. 

Spies,  war-traitors  and  war-rebels  are  not  ezcbanged  according  to  the 
common  law  of  war.  The  exchange  of  such  persons  woald  require  a 
special  cartel,  aathorized  by  the  government,  or,  at  a  great  distance  from 
it,  by  the  chief  commander  of  the  army  in  the  field. 

Right  of  belligerent  to  retain  prisoners. 

828.  A  belligerent  has  the  right  to  retain  prisoners 
of  war  until  the  end  of  the  war,  if  exchange  can  not  be 
agreed  on. 

Vattel,  Droit  det  Gem,  liy.  8,  ch.  8,  §  153 ;  HaUeck,  Intern.  Law  tmd 

Lawn  of  War,  p.  481,  §  9. 

Manner  of  exchanging  prisoners. 

829.  Unless  otherwise  regulated  by  cartel  or  special 
agreement,  exchanges  of  prisoners  of  war  take  place, 
number  for  number,  rank  for  rank,  wounded  for 
wounded,  with  added  condition  for  added  condition, 
such,  for  instance,  as  not  to  serve  for  a  certain  period. 

Lieber'i  Imiruetioni,  ^  105. 

Ransom. 

830.  Hansom  for  prisoners  can  be  required  only  for 
those  remaining  upon  one  side  after  a  general  exchange 
has  taken  place,'  and  upon  the  authority  of  the  nation 
by  whose  forces  the  capture  was  made. 

An  ofiQcer  can  not  take  ransom.     Lieiber^s  InttrucHons,  ^  74. 
FiorS,  (Nouveau  Droit  Intom.,  vol.  2,  p.  d05,)  condemns  the  alleged 
right  to  claim  ransom. 
>  See  Lieber^t  InttrnOioni,  ^  t08. 

Cartel  for  exchange. 

831.  A  cartel,  for  the  exchange  of  prisoners,  may  be 
agreed  on  by  the  nation,  or  by  the  commander  in  the 
field  or  fleet. 

See  Lia>er's  Inttrfielians,  H  106. 
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Breach  of  cartel. 

832.  A  cartel  may  be  terminated  by  either  party^ 
whenever  violated  by  the  other. 

Liebm^n  iMtrwOions,  ^  109. 

Cartel  ships. 

833.  A  cartel  ship  is  one  actually  engaged  by  a  bel- 
ligerent for  service  in  the  transportation  of  prisoners 
taken  in  war,  agreeably  to  a  cart-el  for  exchange. 

A  cartel  ship  should  carry  a  pass  from  the  nation 
employing  it,  and  a  flag  of  truce,  with  the  flags  of  each 
belligerent  displayed  together. 
See  Lushington'i  JfaoalPriBS  Law,  §g  276,  277* 

Protection  of  cartel  ships. 

834.  Cartel  ships,  while  actually  and  exclusively 
engaged  in  service  as  such,  and  in  going  to  and  return- 
ing from  such  service,  if  they  engage  in  no  other  traffic 
or  intercourse  whatever,  whether  otherwise  lawful  or 
unlawful,  and  are  guarded  only  by  a  sufficient  force  to 
suppress  disorderly  violence,  are  free  from  capture, 
and  are  to  be  respected  and  protected  by  each  bellig- 
rent. 

Kent,  (1  OomfMfUariM,  p.  66.)  sajn,  that  it  is  indispensable  that  a  cartel 
for  the  exchangee  of  prisoners  be  cond  acted  with  the  most  exact  and  ex- 
-clasive  attention  to  the  original  purpose,  as  being  the  condition  upon 
which  the  intercourse  by  cartel  ships  can  be  tolerated.  All  trade,  there- 
fore, bj  means  of  such  ships,  is  unlawful,  without  the  express  consent  of 
both  the  goyemments  concerned. 

See  lAuihington*8  Natai  PrUe  Law,  §  276,  where  the  rule  Is  stated  as 
excluding  the  carrying  of  cargo  and  engaging  in  unlawful  intercourse. 

For  the  existing  rules  as  to  cartel  ships,  see  WUdman,  ItOem.  Law,  ▼. 
2,  p.  80.    Compare  Artide  786. 
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CHAPTER    LXIV. 


HOSTILITIES  AGAINST  PROPERTT. 


Akticlb  885.  What  property  may  be  seised. 

886.  What  the  belligerent  may  appropriate,  and  for  what  mi, 

887.  Destroying  means  of  oommonication. 

888.  Destroying  facilities  of  navigation. 

889.  Ravaging  or  laying  waste  enemy's  country. 

840.  Property  eiempt  from  acts  of  hostilities. 

841.  Property  exempt  not  to  be  sold  or  carried  away. 

842.  Use  of  and  title  to  public  immovables. 
848.  Title  to  movables. 

844.  Revenaes  held  in  tmst  for  governing  the  conn  try. 

845.  Public  ships  surprised  by  war. 

846.  Private  property  to  be  respected. 

847.  Rescue. 

848.  Effect  of  recapture  of  property  of  a  neutral. 
840.  Effect  of  recapture  of  property  of  a  belligerent. 

,  850.  Military  burdens  of  passive  enemies. 
851.  Compensation  for  property  taken  for  military  uses. 


The  most  important  change  of  existing  rules  which  is  proposed  by  th» 
provisions  of  this  Chapter,  is  the  exemption  of  private  property  from 
capture,  at  sea  as  well  as  on  land,  except  in  the  cases  of  its  being  contra, 
band,  or  employed  in  illegal  traffic,  or  actually  used  to  promote  the  par- 
poses  of  the  war ;  and  except,  also,  in  cases  of  military  necessity,  when 
compensation  is  made. 

The  rule  that  private  property  on  land  ought  to  be  respected  as  far  ts 
possible  may  now  be  regarded  as  fully  recognized ;  BlunUehli,  Droit 
Intern.  CodiflS,  %  651 ;  Lieber*s  Instruetioni,  \  88  ;  subject,  however,  to 
the  ill-defined  exceptions  of  military  necessity.  See  notes  to  Anicle 
846. 

It  may  be  conceded  that  the  earlier  authorities  sustained  the  right  of 
taking  booty  on  land ;  and  that  the  modern  rule  had  its  origin  as  asserted 
by  HauUfeuiUe,  (Droits  et  Dewdrs  des  Nationi  Neuirei,  tit.  III.,  section 
III.,  g  1,)  In  the  impolicy  of  exasperating  the  inhabitants  of  a  territorj^ 


INTERNATIONAL    CODE.  627 

by  depriving  them  of  their  goods ;  but  whatever  its  original  reason,  it 
is  snflSciently  settled  as  a  rale  of  dvilized  warfare  to  need  no  farther  dis- 
cassion  here.  The  question  now  is  whether  the  same  rule  ought  not  to 
be  extended  to  property  at  sea. 

The  apothegm  of  Sir  John  NickdU,  (8  Term  Rep.,  648,)  that  "  there 
eon  id  be  no  such  thing  as  a  war  for  arms  and  a  peace  for  commerce ;" 
and  that  of  Sir  Trovers  Twiss,  {Law  of  Natums,  pt.  II.,  p.  62.)  that  "be- 
cause private  war  is  inconsistent  with  public  peace,  it  follows  that  pub* 
He  war  is  equally  inconsistent  with  private  peace,*'  are  little  more  than  a- 
play  upon  words,  or  at  best,  maxims  which  belong  to  the  times  when 
every  individual  of  one  belligerent  nation  was  deemed  an  enemy  of  every 
individual  of  the  other  ;  when  Vattel  could  inquire  whether  women  and 
children  are  numbered  among  enemies,  and  answer  in  the  affirmative  ; 
and  when  even  Eent  could  declare,  that  all  meeting  of  dtiaeas  of  ad^ 
verse  belligerents,  except  in  deadly  combat,  was  unlawful. 

The  rule  now  generally  acknowledged  by  civilized  nations  is  tbat  the 
belligerent  nations,  not  their  non-combatant  members,  are  enemies,  (see 
Articles  706  and  744 ;)  and  the  history  of  recent  great  wars  has  demon- 
strated that  thenp  may  be  such  a  thing  as  a  peace  for  commerce  during  a 
war  of  arms.  Private  war  having  become  illegal,  private  peace  should  be 
secured  so  fsr  as  possible.  There  is  no  reason  why  public  war  should 
disturb  private  peace,  merely  for  the  sake  of  booty. 

The  chief  arguments  on  this  question,  which  still  deserve  considera- 
tion, are  perhaps  more  completely  indicated  by  Ortoian,  {DipkmMtie  de  la 
Mer^  liv.  III.,  ch.  2,)  than  by  any  other  author. 

After  alluding  to  the  reasons  of  humanily,  and  of  commercial  interest, 
on  which  the  protection  of  private  property  at  sea  has  been  urged,  and 
raising  the  inadequate  objection  that  some  other  severities  of  war  are 
still  more  objectionable  in  these  respects,  and  replying  to  the  argument 
that  the  rule  of  justice  must  be  uniform,  by  saying  that  the  land  and  the 
sea  are  so  different  that  the  one  can  not  afford  a  rule  for  the  other,  he 
defends  the  right  of  capture  at  sea,  upon  the  following  grounds  : 

1.  The  object  of  war  is  to  compel  a  peace  by  injuring  the  enemy ;  and 
on  land  the  military  power  may  impose  requisitions  and  levies  on  the 
inhabitants ;  which,  in  fact,  are  only  convenient  modes  of  seizing  private 
property,  and  can  not  be  substituted  at  sea  for  individual  capture  : 

2.  If  war  at  sea  were  to  be  restricted  to  the  naval  forces,  it  would  be 
impossible  to  injure  the  enemy  there,  he  keeping  his  ships  of  war  in 
port ;  and  meanwhile  he  might  carry  on  intercourse  by  private  ships 
with  impunity; 

3.  The  capture  of  a  ship  and  cargo  is  not  like  the  confiscation  of  a 
warehouse  of  goods;  for  the  ship  and  seamen  are  potentially  an 
auxiliary  of  the  naval  forces  of  the  nation,  and  constitute  means  of  ex- 
tending its  power  beyond  its  proper  territory ; 

4.  The  doctrine  of  the  freedom  of  the  seas  favors  the  right  of  capture  ; 
for,  since  a  belligerent  can  not  take  possession  of  the  sea  and  hold  it  as 
a  territory,  he  can  only  take  the  ships  he  finds  there ;  and  as  by  occupy- 
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ing  territory  he  may  interfere  witli  the  territorial  power  of  hia  eDemj. 
«o  at  sea  by  captaringr  ships  he  may  interpose  against  his  enemy's  right 
of  passage  on  the  seas ; 

5.  The  land  rale  does  not  leave  non-combatants  free  to  carry  on  an 
unrestricted  commerce  on  the  territory  within  military  occupation ;  hot 
it  forbids  trade,  it  makes  jiersonal  property  inrlolable  only  for  a  suffi. 
cient  time  to  allow  its*  sale  or  removal,  and  the  continued  protection  of 
the  title  to  real  property  is  a  principle  inapplicable  to  ships  which  are 
perHonal  property  ; 

6.  Without  capture  of  private  property,  war  at  sea  would  be  imper- 
fect and.  in  so  far,  interminable. 

And,  finally,  he  concludes  that  it  is  a  question  of  conflict  between  na- 
tional and  private  rights ;  and  that  private  rights  being  the  less  import, 
ant  interest,  must  yield  so  far  as  incompatible  with  the  greater  io- 
lerest. 

The  solution  which  he  suggests  is  the  maintenance  of  the  ri^ht  of 
capture,  both  of  ship  and  car^o;  together  with  the  partial  protection  of 
private  right,  by  a  restoration  of  the  value  of  the  goods,  in  specified 
cases,  to  be  made  either  immediately,  or  at  the  termination  of  the  war. 

The  one  exception  which  he  recognises  is  that  of  the  vessels,  &c.,  of 
coast  fisherit's^  when  they  serve  chiefly  as  the  means  of  subsistfnop  of 
inoffensive  inhabitants,  and  have  no  public  and  general  importance. 

Dana,  (in  a  note  to  Wheaton,)  earnestly  advocates  the  practice  of 
warring  on  commerce,  declaring  that  in  his  opinion  it  is  the  most  ha- 
mane,  and  often  the  most  efficient  part  of  war,  and  the  least  objectiona- 
ble part.  "  It  takes  no  lives,  sheds  no  blood,  imperils  no  households: 
has  its  field  on  the  ocean,  which  is  a  common  highway,  and  deals  only 
with  the  persons  and  property  voluntarily  embarked  in  the  cliances  of 
war,  for  the  purposes  of  gain,  and  with  the  protection  of  insuranoe. 
War  is  not  a  game  of  strength  between  armies  or  fleets,  nor  a  competi- 
tion to  kill  tlie  most  men  and  sink  the  most  vessels  ;  but  a  prrand  valiant 
appeal  to  force,  to  secure  an  pbject  deemed  essential,  when  every  other 
appeal  has  failed."    Dana*s  Wheatan,  BUemenU  of  IwUm.  Law,  p.  876. 

In  reply  to  the  observations  that  capture  at  sea  corresponds  ^rith  the 
right  of  requisition  on  land,  and  that  the  enemy  may  unexpectedly  tan 
private  ships  and  seamen  into  naval  forces,  it  may  be  said  that  the 
right  of  requisition  la  restricted,  and  requires  compensaiiou  ;  see  Article 
851,)  and  that  the  capacity  of  a  ship  to  serve  in  the  war  could  at  most  be  a 
ground  for  its  detention,  not  for  conflscation  either  of  the  ship  or  its 
contents. 

The  freedom  of  the  seas,  and  the  possibility  of  a  belligerent  avddisg 
maritime  war  by  ceasing  to  send  out  ships  of  war,  and  the  suggestioo 
that  maritime  warfare  will  become  inconclusive  without  the  rifrht  of 
private  capture,  may  well  be  urged  as  arguments  in  favor  of  the  reform 
against  which  they  are  cited.  The  seals  the  highway  of  nations,  and 
may  well  be  dedicated  by  common  consent,  to  peaceful  uses.  The  peco- 
liar  sufferings  and  abuses  incidental  to  hostilities  at  sea,  and  the  fact 
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that  the  resiilt  of  a  conflict  there  is  so  far  dependent  on  fortuitoos  clr- 
cnmstances,  each  as  the  number  and  etrength  of  yeenels  meeting,  the 
condition  of  the  weather,  &c.,^a8  to  have  in  modern  times  but  slight 
connection  with  the  ultimate  fortunes  of  the  war,  should  incline  as  to  the 
conclusion,  that  this  concession  to  peace  would  not  involve  a  sacrifice  of 
essential  belligerent  rights. 

The  objection  that  commerce  on  land  is  interrupted  by  war,  is  entitled 
to  the  weight  of  analogy  under  existing  rales ;  but  if  the  succeeding  Ar- 
ticles should  be  received  with  favor,  commerce  on  land,  (in  goods  not 
contraband,)  will  be  interrupted  only  between  places  in  the  actual  mili- 
tary possession  of  the  belligerents,  or  when  it  directly  subserves  the  pur- 
poses of  the  war.  This  salutary  modification  has  already  been  made  in 
several  wars,  which  are  noticed  below. 

So  far  as  the  consistency  of  a  theory  is  entitled  to  weight  on  such  a 
question  as  this,  it  seems  sufficient  to  say  with  Fiare,  {Nauvsau  Droit  In- 
ternational,  v.  2,  pt.  II.,  pp.  S22, 824,)  and  Pradi&r-Fod^H,  (note  to  VaUd, 
Droit  des  Qens,  Ed.  of  1868,  liv.  8.  ch.  5,  §  72,  1,)  that  war  is  now  a  rela- 
tion between  nation  and  nation,  and  that  therefore  private  property,  at 
sea  as  well  as  on  land,  should  be  renpected  as  far  as  possible.  The  right 
to  injure  the  enemy  is  a  right  to  injure  the  State,  and  not  its  non-com- 
batant members.  On  land,  some  injury  of  private  property  is  necessarily 
incident  to  the  pursuit  of  the  enemy  ;  and«  so  far,  such  injury  is  allowa- 
ble ;  at  sea,  the  capture  of  private  ships  is  not  incidental  to  the  ri^Ut  to 
pursue  the  enemy,  and  there  should  not  be  allowable. 

For  a  satisfactory  solution  of  the  question  we  must,  however,  look  be- 
yond theoretic  considerations  to  the  interests  which  are  practically  in- 
volved ;  and  in  this  respect  the  question  is  this  :  Can  private  property  be 
spared,  without  seriously  impairing  the  efficiency  of  military  measures, 
as  a  last  resort  for  the  settlement  of  disputes  between  nations  bound 
so  closely,  in  pacific  relations,  as  those  which  may  unite  in  this 
Code? 

And  here  it  is  to  be  observed,  that  the  interests  of  peace  which  are  af- 
fected are  much  broader  and  more  sensitive  than  those  of  war.  The  ad- 
Tantage  of  the  existing  rule  is  the  pressure  it  puts  upon  the  enemy  to 
submit ;  the  disadvantage  includes,  besides  the  actual  loss  of  property, 
and  derangement  of  commerce  during  war,  the  immense  losses  sustained 
on  account  of  the  apprehensions  of  war  daring  time  of  peace.  The  mea- 
sure of  the  advantage,  on  the  one  hand,  is  not  the  actual  loss  inflicted 
during  the  war,  bat  only  the  pressure  indirectly  brought  to  bear  on  the 
hostile  government  through  the  sufEerings  of  its  citizens  by  those  losses , 
while  the  measure  of  the  disadvantage  exceeds  the  actual  losses,  and  in- 
cludes those  derangements  of  commerce  which  are  so  quickly  felt  when 
an  apprehension  of  war  arises,  and  from  which  recovery  is  so  slow  after 
peace  has  been  established. 

In  view  of  these  considerations  it  is  submitted  that  the  complete  pro- 
tection of  private  property,  with  proper  qualifications  in  respect  to  con- 
traband, prohibited  intercourse,  &c.,  is  demanded  by  the  interests  of  na- 
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tions  and  indiyidaals,  and  that  it  ie  not  incompatible  witb  the  mainte- 
nance of  efficient  and  adequate  military  power  as  a  final  arbiter  in  inter- 
national controverBies. 

This  principle  was  recognised  and  adopted  in  the  treaty  between  tbe 
United  States  and  Prussia,  (1785,)  and  has  always  been  adv^ocated  by  the 
government  of  the  United  States ;  and  was  approved  for  general  adop- 
tion by  Prussia,  in  18^4,  {Katchenowky's  Prite  Law,  by  PraU, p.  164.)  and 
is  said  to  have  been  established  by  treaties  between  the  Southern  Amer- 
ican Republics,  in  1861  and  1856.  Id,,  p.  164,  note  (s).  In  the  war  of  Eog- 
land  and  France  with  China,  the  right  of  maritime  capture  was  totallj 
suspended.    M,  p.  167  ;    and  see  note  to  Article  846  of  this  Code. 

In  the  Franco-Prussian  war,  (July,  1870,)  the  North  German  goven- 
ment  declared  private  property  on  the  high  seas  to  be  exempt  from  seix- 
ure  by  them,  without  regard  to  reciprocity.  The  French  government 
refused  to  relinquish  the  right  of  capture.  In  consequence  of  the  capture 
of  German  merchant  ships  by  France,  the  North  German  government 
revoked  the  exemption  they  had  declared,  giving,  however,  four  weeks' 
notice  of  the  new  measure.  See  Foreign  RdaUons  of  the  VniUd  SMet, 
1870,  p.  217;  Id.,  1871,  p.  408. 

At  the  commencement  of  the  war  between  Austria  and  Italy,  io  1896, 
tbe  belligerents  agreed  that  merchant  vessels  on  both  sides  should  be 
free  from  capture ;  "  and  the  results  of  this  agreement,"  says  lAukkigton, 
(Nofoal  Fries  Law,  Intro.,  p.  viii.,  note,)  "coupled  with  the  rule  (pre- 
scribed  by  the  treaty  of  Paris,)  *  free  ships  make  free  goods,'  was  that 
the  private  property  of  the  enemy  at  sea  was  as  completely  exempt  from 
hostile  capture  as  private  property  on  land/' 

Bj  a  decree  of  March  29, 1865,  the  Emperor  of  the  French  made  res- 
toration to  the  parties  in  interest,  of  all  Mexican  private  ships  taken 
during  the  war  between  France  and  Mexico,  and  which  had  at  that  dat« 
been  condemned  by  order  of  a  prize  court,  and  also  of  the  proceeds  of 
those  which  had  been  sold  but  not  finally  adjudicated  upon.  9  D$  Clercq, 
228.  Somewhat  similar  modifications  of  the  general  rule  were  made 
in  1859,  in  the  war  between  Italy,  France,  and  Austria.  6  De  (^ertq, 
665. 

European  governments  have  frequently,  at  the  termination  of  a  war, 
restored  to  one  another  the  ships  taken  from  their  subjects,  or  have  es- 
tablished mixed  commissions  for  the  purpose  of  ascertaining  the  dam- 
ages incurred  by  the  merchants,  and  the  amount  of  compensation  thej 
were  entitled  to.  As  an  example,  may  be  cited  the  convention  between 
France  and  Spain,  in  the  year  1828.  Marten§,  N.  R.,  YI.  886.  England 
also,  at  the  conclusion  of  the  war  with  Holland,  (1882,)  restored  to  her  all 
the  Dutch  vessels  that  had  been  taken.  Martens,  N.  R.,  XIII.,  97,98.  As 
to  the  other  exceptions,  see  Martene,  N.  E.,  XVI.,  2,  611 ;  and  Wurm 
ZeiteehHJt  fO/r  der  gesammte  StaatewiueMchqft,  (1851,)  382, 828.* 

♦  During  the  war  l>etween  Brazil  and  Paraguay.  (1870,)  certain  non- 
combatant  Paraguayans  (women)  deposited  their  valuables  at  the  United 
States  Legation  in  Asuncion.   The  Paraguayan  forces  subsequentlj  oceu- 
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Thus  far  bas  been  bad  in  view  tbe  private  property  of  members  of  tbe 
boBtile  nationa.  In  respect  to  tbe  property  of  neutrals,  the  principles 
of  the  Treaty  of  Paris  of  1856  are  embodied  in  tbe  provisions  of  this 
<3ode.» 

In  the  fourteenth  centory,  tbe  rale  was  to  confiscate  enemy's  but  not 
neatial  property,  and  where  neutral  goods  were  found  on  an  enemy's 
ship,  or  a  neutral  ship  was  taken  bearing  enemy's  goods,  the  neutral 
goods  or  ship  were  restored,  and  only  the  enemy's  ship  or  goods  were 
confiscated.    Twiu,  Law  oflfcUiom,  part  II.,  p.  147,  §  77. 

In  the  sixteenth  century,  the  doctrine  of  hostile  taint  was  adopted  by 
France  and  Spain,  and  the  neutral  ship  carrjring  enemy's  goods,  and 
neutral  goods  bone  by  an  enemy's  ship,  were  by  them  declared  tainted 
with  belligerency,  and  liable  to  confiscation. 

In  the  latter  part  of  the  eighteenth  century,  this  doctrine  was  aban. 
doned  by  France,  and  that  which  exempts  neutral  ships  and  goods,  and 
even  enemy's  goods  (except  contraband),  when  found  on  neutral  ships, 
was,  with  some  qualifications  aujd  fluctuation,  adopted. 

The  rule  established  by  the  governments  maintaining  the  armed 
neutrality  of  1780,  permitted  the  seizure  o|  neutral  ships  only  where  the 
duties  of  neutrality  had  been  unquestionably  violated.  And  in  the  same 
year  the  French  government  forbade  tbe  molestation  of  neutrals,  even 
though  apparently  destined  to  enemy's  ports,  and  directed  that  in  no  case 
should  neutral  vessels  be  captured,  unless  they  had  cargoes  contraband 
of  war,  or  were  engaged  in  the  transport  of  English  troops,  or  harbored 
Englishmen  under  a  neutral  flag.  KtUehenoMky^s  FrUs  Law,  by  Pratt, 
p.  63,  and  note  (p.) 

In  the  seventeenth  century,  Holland  made  several  treaties,  among 

pied  the  town  as  a  stronghold,  and  expelled  the  inhabitants,  including 
the  American  representative.  The  Paraguayans  afterwards  abandoned 
it,  and  the  Brazilian  forces  entered  and  took  possession  ;  and  the  property 
contained  in  the  building  which  had  been  occupied  by  the  American  Lega- 
tion, fell  into  their  hands.  The  government  of  the  United  States  de- 
manded of  the  Brazilian  ffovemment  the  restoration  of  the  property  of 
the  American  representative  and  of  the  American  citizens  ;  and  sug- 
gested also^hat  the  property  of  the  Paraguayan  women  shpuld  be  treated 
by  analogy  to  enemy's  property  found  on  a  neatral  vessel,  and  also  re- 
stored. Aind  the  Brazilian  government,  without  expressing  any  opinion 
on  this  analogy,  directed  all  the  property  which  fell  into  their  bands  in 
the  Legation,  without  distinction  of  ownership,  to  be  restored  to  the  rep- 
resentative of  tbe  United  States.  Foreign  Bdatiom  of  the  UnUed  States, 
1871,  pp.  49,  60. 

*  Thoae  rules  are  that, 

"  A  neutral  flag  oovers  enemy's  goods,  with  the  exception  of  contra- 
band of  war." 

*'  Neutral  goods,  with  the  exception  of  contraband  of  war,  are  not 
liable  to  capture  under  an  enemy's  flag." 

They  are  not  sUted  in  this  form,  because  other  exceptions  than  con- 
traband need  to  be  expressly  recognized  :  and  the  Article  protecting  pri- 
vate property  of  members  of  the  nostile  nation  supersedes  the  necessity 
xii  a  diBtinct  provision  as  to  neutral  property. 
86 
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them  one  with  France,  recognizing  more  or  less  fully  the  doctrine  tb&t 
the  national  character  of  the  ship  shonld  determine  the  fate  of  the 
goods. 

These  are  the  principal  conflicting  rul<is  recognized  on  this  point 
down  to  1856,  when  the  Treaty  of  Paris  adopted  the  libera]  rule  that  t 
free  ship  makes  free  goods,  but  an  enemy's  ship  doefi  not  forfeit  neutnl 
goods. 

This  rule  has  now  been  so  generally  adopted,  that  it  needa  no  further 
discussion  here.  * 

*  The  original  parties  to  the  Declaration  of  Paris  of  1856,  were  Grett 
Britain,  Austria,  France,  Prussia,  Russia,  Sardinia,  and  Turkey.  Tht 
following  powers  have  since  given  their  adhesion  to  all  the  Articles. 
(TtPisi,  Law  of  NaHom,  Part  II.,  p.  167,  note  55.) 

Baden,  Hecklenburg-Strelits, 

Bavaria,  Mecklenburg-Schweiin, 

Belgium,  Nassau, 

Bremen,  Oldenburg, 

Brazil,  Parma, 

Duchy  of  Brunswick,  Holland, 

Chili,  Peru, 

The  Argentine  Confederation,  Portugal, 

The  Germanic  Confederation,  Saxony, 

Denmark  Saxe-Altenburg, 

The  Two  Sicilies,  Saxe-Coburg-Gotha, 

The  Republic  of  the  Equator,  Saxe-Meiningen, 

The  Roman  States,  Switzerland, 

Greece.  Tuscany, 

Guatemala,  Wurtemburg, 

Hayti,  An  halt-Dessau, 

Hamburg,  Modena, 

Hanover,  New  Granada, 

Tlie  Two  Messes,  Uruguay. 

Lubeck, 

In  the  war  of  France  and  Great  Britain  against  China,  the  principles 
of  the  Declaration  of  Paris,  of  1856,  were  in  substance  adoptcKl  by  both 
France  and  Great  Britain,  as  a  rule  of  action  towards  all  nations,  even 
those  who  had  never  acceded  to  that  declaration.    8  De  Clereg,  85. 

That  free  ships  make  free  goods ;  that  is  to  say,  that  the  goMs  belong- 
ing to  fiubjects'or  citizens  of  a  power  or  state  at  war,  are  fr«e  from  capture 
or  confiscation  when  found  on  board  neutral  vessels,  with  the  exception 
of  articles  contraband  of  war,  is  recognized  by  the  treaty  between  the 
United  States  and 

^^puW°c,  [^^^-    8, 1867,  Art    XV.,  15  CT.  5.  .9to<.  <rt  jL.,  (TV.,)  167. 

Bolivia,      '     May  18,  1868,     "  XVI.,  12  /A,  1008. 

Venezuela,      Aug.  27, 1860,     "   XIV.,  12  Id.,  1143. 
That  the  property  of  neutrals  on  board  of  an  enemy's  vessel  is  not 
subject  to  confiscation,  unless  the  same  be  contraband  of  war,  is  recog- 
nized by  the  treaty  between  the  United  States  and 

^^^^^^^{J.  [  Feb.    8,  .1867,  Art.    XV..  15  U,  8.  Stat,  ai  Z.,(7V.,)  167. 
Bolivia,       '     May  18, 1858,    "    XVI.,  12 /d.,  1008. 
In  many  of  their  treaties  the  United  States  of  America  have  inserted 
the  following  clause : 
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What  property  may  be  seized. 

835.  Subject  to  the  provisions  of  this  Book,  a  bellig- 
erent, for  the  purpose  of  compelling  the  submission  of 
the  hostile  nation,  may  seize  and  hold :  * 

1.  The  territory  of  the  hostile  nation ;  ■ 

2.  Its  public  armed  ships,  except  in  the  cases  pro- 
vided for  by  article  845 ;  • 

3.  Other  ships,  public  or  private,  bearing  its  national 
character,  in  the  cases  expressly  provided  for  in  this 
Book,*  and  no  others ; 

4.  Other  public  property  of  the  hostile  nation,  ex- 
cept such  as  may  be  vrithin  the  territory  of  the  bellig- 
erent by  its  own  wrongful  act,'  and  except  such  as  is 
exempted  from  the  jurisdiction  of  either  nation  by  the 
provisions  of  Title  III.  of  this  Code,  entitled  Intee- 
COURSE  OF  Nations,' and  of  Chapter  LXI.,  entitled 
MsDiOAL  Seby ICE ;  and  of  Chapter  LXIL,  concerning 
Belioious  Sebvioe  ; 

5.  All  contraband  of  war,  and  all  ships  and  goods 
involved  in  contraband  traffic,  in  the  cases  and  to  the 
extent  defined"  by  Chapter  LXV.,  entitled  Contbaband 
OF  Wab  ;  and, 

"  Stipalations,  declaring  tbat  the  flag  sliall  cdrer  the  property,  ehaU 
be  uoderBtood  as  applying  to  those  powers  only  who  recognize  this  prin- 
ciple ;  bat  if  either  of  the  two  contracting  parties  shall  be  at  war  with  a 
third,  and  the  other  neutral,  the  flag  of  Su  neutral  $haU  cover  the  prop- 
erty of  enemies  tchoee  governments  acknotoUdge  this  principle,  and  not  of 
others."    Eatchenovsky's  Priee  Law,  by  Pratt,  p.  117,  note  (f.) 

By  the  treaty  between  France  and  Pern,  March  9,  1861,  Art.  XX.,  §  2, 
(8  De  dereq,  200,)  property  of  members  of  either  nation  which  remains 
neatral  when  the  other  is  at  war,  are  free  from  confiscation  and  detentioi^ 
even  when  on  b<Nird  an  enemy's  ship,  unless  contraband,  or  belonging  to 
persons  actoally  in  the  enemy's  service,  or  destined  to  enter  it. 

For  discussions  of  belligerent  rights,  the  capture  of  private  property 
at  i^ea,  &c.,  see  Transactions  of  the  ifationeU  Association  for  Promotion  of 
Social  Science,  1860,  pp.  168.  279 ;  Id.,  1861,  pp.  126,  748.  794 ;  Id.,  1862, 
pp.  89.  896,  899  ;  Id.,  1868,  pp.  861,  878,  884;  Id.,  1864.  pp.  596,  656 ;  Id., 
1868,  pp.  167,  187  ;  Vineens,  Exposition  raisonnSe  dc  la  Legislation  Com- 
mcrdale,  (Paris,  1821,)  liv.  XII.,  ch.  17,  18 ;  Massi,  Le  Droit  Commerdale, 
(Paris,  1844,)  I.,  pp.  153-4, 162-3  ;  Kaltenbom,  DieKaperieim  Seekriege,  s. 
193-202, 21&-228;  HauUfeuiUe,  Droits  et  Devoirs.  I.,  340-44;  Martens,  Essai 
9ur  les  Armateurs,  s.  45,  who  considers  maritime  capture  contrary  to  the 
npirit  of  the  present  European  private  law.  ffeffter,  (  Volkerrecht,  s.  130, 
1H2, 189, 140,  175,  192,)  takes  an  extended  view  of  the  subject,  and  seems 
to  prove  that  by  international  law,  war,  at  the  present  time,  gives  only 
actual  possession,  but  not  the  legal  property. 
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6.  All  personal  property  engaged  in  hostilities,  or  in 
intercourse  which  under  the  provisions  of  this  Book  is 
Ulegal/ 

>  Article  971  forbids  the  oommission  of  any  hostilities  in  the  territory 
■of  a  neatral  nation. 

>  This  inolndes  the  exereise  of  sorerelgnty  over  it  Tuin,  Law  cf 
Nathru,  pt.  IL,  122,  %  64. 

To  compel  sabmission,  a  belligerent  may  take  possession  to  an  extent 
far  beyond  what  would  be  a  J  net  indemnification,  with  the  design  of  re- 
-storing  the  surplus  by  a  treaty  of  peace.  Id,,  pt.  II.,  122,  g  64.  The  ques- 
tion of  iiOe  by  capture  is  a  distinct  one ;  see  Articles  842,  848,  and  896. 

*  These  are  cases  of  ships  within  the  territorial  waters  at  the  breakiim; 
■out  of  the  war,  &c. 

^  These  cases  are  resisting  visitation  and  search.  Article  871  ;  hoei^tal 
«hips,  Articles  796  and  797 ;  and  contraband,  Article  854. 

*  Wildman'$  InUm.  Law,  yol.  2,  p.  11,  dting  "Answer  to  PmsB. 
Mem.,"  1  OoU.  Jur„  167. 

*  By  the  provisions  here  referred  to,  contained  in  Articles  139, 143. 188, 
and  184,  the  dwellings,  archives,  &c.,  of  diplomatic  and  consular  offlcen 
are  exempt  from  the  jurisdiction  of  the  nation  in  which  they  are  situated, 
with  this  qualification,  that,  by  Article  109  the  exemptions  may  be  with- 
drawn  in  the  case  of  an  emergency  affecting  the  existence  of  the  nation. 
The  exemption  should  continue  through  all  ordinary  vicissitudes  of  war. 
The  right  to  send  these  oflScers  and  their  movables  out  of  the  eountiy  in 
case  of  war,  is  reserved  by  Article  911. 

f  As  to  Ulegal  hostilities,  see  Articles  741  and  742 ;  and  as  to  illegil 
intercourse,  see  Articles  920  and  921. 

What  tTie  belligerent  Tnay  appropriate,  and  for  what 
end. 

836.  Subject  to  the  provisions  of  this  Book,*  all 
public  property,  which,  according  to  the  last  article, 
<5an  be  seized,  may  be  used,  absolutely  appropriated, 
or  destroyed  by  the  belligerent,  so  far  as  may  be  neces- 
sary for  the  following  purposes : 

1.  Overcoming  the  military  power  of  the  hostile 
nation  ;■ 

2.  Retaking  property,  the  withholding  of  which  was 
the  cause  of  the  war ; 

3.  Satisfaction  for  any  other  injury  which  was  the 
.cause  of  the  war ; 

4.  Reasonable  security  against  future  injuries ; 
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6.  ReimbnrBement  of  expenses  incurred  in  pursuit 
of  satisfaction,  including  the  charges  of  the  war,  and 
the  reparation  of  damages  ;  and, 

6.  bifliction  of  a  loss,  appropriate  as  a  punishment 
for  resorting  to  arms  without  a  plausible  pretext/  or 
for  a  breach  of  the  provisions  of  this  Book,  to  the  in- 
jury  of  the  belligerent. 

<  See  the  next  Article,  uid  Artlelee  89S-896,  which  require  Judicial 
eondemnatioii  of  eootMte&d  and  of  puhUe  proper^  taken  at  aea  not  on 
armed  ehtpe. 

A  selsare  at  fwupeft/  for  tbf  pmrpoee  of  appljring  it  to  military  uses, 
during  the  occupation,  such  as  buildings,  &c,  taken  posession  of  by  the 
militarj  forces,  to  employ  the  same  for  the  accommodation  of  troops,  is 
not  necessarily  a  capture.  Gbae  of  the  MempMa  Navy  Yard  Property,  12 
Cpiniom of  U.  8,  AttameysQenemi,  120. 

*  WooUeif$  International  Law^  §  19,  p.  84.  In  the  exercise  of  the  light 
of  redren,  it  may  be  necessary  to  strip  a  wrongdoer  of  a  portion  of  his 
territory ;  or  in  the  exercise  of  the  right  of  $e^f'proteetiont  and  possibly 
of  punishment,  it  may  be  lawful  to  deprive  him  of  the  means  of  doing 
evil,    id.,  §  21,  p.  87. 

*  Twiee,  Law  ofNaUone,  pt.  IL,  120,  g§  62.  88;  VaUd,  Droit  dee  Gem, 
III.,  c.  0,  §  160. 

In  the  case  of  Miller  e.  The  United  Stotes,  11  WaUaee^e  U.  8.  8upr.  Ct. 
Bep.,  268,  it  was  held,  that  the  power  of  a  government  to  confiscate  prop- 
erty exists  as  fully  in  case  of  a  civil  war  as  it  does  when  the  war  is 
foreign.  Rebels  in  arms  against  the  lawful  government,  or  persons  in- 
habiting the  territory  exclusively  within  the  control  of  the  rebel  belli- 
gerents, may  be  treated  as  public  enemies.  So  may  adherents  or  aiders 
and  abettors  of  such  belligerents,  though  not  resident  within  the  enemy's 
territory. 

Moneys  expended  for  the  support  of  prisoners  of  war  are  to  be  reim- 
bursed in  concluding  a  peace.  SaUeek,  Int.  Lene  and  Lawe  of  War,  p. 
487.  §  17. 

Destroying  means  of  coinmunicatton. 

837.  A  belligerent,  when  necessary  to  prevent  the 
passage  of  the  enemy,  or  of  contraband  property,  or  the 
carrying  on  of  illegal  intercourse,  may  destroy  or  im- 
pair railways,  bridges  and  other  highways  of  either  bel- 
ligert^nt,  doing  as  little  permanent  injury  as  possible. 

Destroying  facilities  of  navigation. 

838.  A  belligerent,  for  the  pnrpose  of  self-preserra- 
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tion,  may  destroy  or  impair  lights,  signals,  channels 
and  other  facilities  of  navigation,  within  the  territory 
of  either  belligerent,  doing  no  more  permanent  injury 
than  is  necessary,  and  giving  reasonable  notice  before 
so  doing,  for  the  benefit  of  neutrals  ;'  but  the  use  of 
false  lights  and  signals  is  unlawful. 

1  In  the  Fnnoo-Pmssiaii  war,  1870-71,  the  German  goyenixnent  gave 
Bach  notice. 

In  the  case  of  the  obetructingr  of  Soathem  harbors  daring  the  Ameri- 
can  civil  war,  the  obligation  of  the  govemment  to  remore  the  obetmc- 
tione  when  the  war  should  be  sncoeBsfoUy  terminated,  was  acknowl- 
edged. 

Ravaging  or  laying  waste  enemy*  s  courUry. 

839.  For  the  purpose  of  self-preservation,  a  bellig- 
erent may  ravage  or  lay  waste  the  territory  of  the  hos- 
tile nation. 

See  Lawrene6*$  Wheaton,  Elem.  of  Intern.  Lcno,  p.  598,  §  6 ;  Dana*i 
WTuaUm,  %  847 ;  Twias,  Law  of  ZfcUiona^  pt  IL,  p.  124,  and  authorities 
cited  ;  which  sustain  the  rule  that  it  is  allowable  in  extreme  cases,  when 
necessary  to  accomplish  the  object  of  the  war.  The  better  opinion  of  the 
present  daj,  however, condemns  it  except  when  necessary  for  self-preser- 
vation. 

Property  exempt  from  acts  of  hostilities. 

840.  The  following,  so  long  as  not  used  for  a  mili- 
tary purpose,  are  not  objects  of  hostilities,  and  must 
be  respected  and  protected  by  each  belligerent,  to 
whomsoever  belonging : 

1.  Lig);it-houses ;  storm  signals;  inter-oceanic  canals ; 
submarine  telegraph  cables;  and  all  structures  and 
establishments  intended  exclusively  for  the  uses  of 
peaceful  intercourse  ;  except  in  the  cases  provided  for 
by  article  838 ; 

2.  Palaces  and  offices  of  government ;  halls  of  legis- 
lation and  of  justice  ;  churches  and  temples  of  religion ; 
hospitals ;  and  other  establishments  of  an  exclusively 
religious  or  charitable  character  ;  and, 

3.  Museums ;  galleries  of  art ;  monuments  and 
works  of  art ;  libraries,  bookd  and  manusiiripts;  ob- 
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servatories ;  and  scientific  instruments  ;  depositories 
of  state  papers,  and  public  archives,  of  liistorical  rec- 
ords, of  scientific  instruments,  of  muniments  of  prop- 
erty, of  judicial  and  legal  documents,  and  their  con- 
tents; and  all  other  institutions  of  civil  education  and 
culture. 

HaUeck,  Intern,  Law  db  Imum  of  War,  p.  543 ;  Lid>er'9  PolUieal  EtMes, 
p.  7.  §  15  ;  1  Kenfs  Gommentariss,  92 ;  Bejfter,  Bhirop,  Volker,  §§  130, 
131 ;  Dana'9  Whsatan,  note,  16^.  Belligerent  Occupation,  (5) ;  Lieber's 
iTittrueHons,  ^^  34-36 ;  Ticiai,  Law  oflfaiionM,  pt  II.,  p.  138 ;  and  other 
aathorities  cited  by  these  authors. 

Property  exempt  not  to  he  sold  or  carried  away. 

841.  The  property  mentioned  in  the  last  article  can 
not  be  sold  or  removed  from  the  country,  by  the  in- 
vader, except  when  allowed  by  the  treaty  of  peace. 

Such  property  may  be  taxed  for  purposes  of  government.  The  rule 
proposed  in  this  Article  is  in  consonance  with  the  present  tendency  of 
ihe  law.  For  the  controversy  on  this  subject,  see  the  authorities  cited 
under  the  last  Article. 

In  the  case  of  the  Marquis  de  Somerueles,  8teu>art*s  Vice-Adm.  Rep., 
482,  a  case  of  paintings  belonging  to  the  Aca4emy  of  Arts  at  Philadelphia 
was  decreed  to  be  restored,  on  the  ground  that  the  arts  and  sciences  are 
admitted,  amongst  all  civilized  nations,  as  forming  an  exception  to  the 
severe  rights  of  warfare,  and  as  entitled  to  favor  and  protection. 

Use  of  and  title  to  pvi)lic  immovables. 

842.  When  the  territory  and  immovable  property 
of  a  hostile  nation  are  seized  by  a  belligerent,  the  title 
thereto  remains  in  abeyance  during  military  occupa- 
tion, and  until  the  conquest  is  made  complete  ;  *  but, 
subject  to  article  844,  the  revenues  thereof  meanwhile 
belong  to  the  nation  making  the  captuie. 

'  This  is  the  rule  adopted  by  the  United  States,  as  stated  in  LUh&r^s  In- 
9tTUcHon$,  IT  31.    See  BlurUtMi,  Droit  Intern.  CodiJU,  §  733,  &c. 

Other  writers  say  that  such  immovables  become  the  property  of  the 
captor,  and  may  be  transferred  by  it,  subject,  however,  to  the  subsequent 
fortunes  of  the  war.    See  Tioies,  Law  qflfoHoM,  Part  II.,  p.  136. 

Article  068  declares  it  to  be  inconsistent  with  neutrality  to  take  * 
transfer  daring  war. 
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Title  to  moTxibles. 

843.  Except  in  the  case  provided  for  by  article  896/ 
the  title  to  public  movable  property  of  the  hostile  na- 
tion, not  exempt  by  the  provisions  of  this  Book,  and  to 
movable  property  contraband  of  war,  or  engaged  in 
hostilities  or  in  intercourse  which,  under  the  provisions 
of  this  Book,  is  illegal,  to  whomsoever  belonging,  when 
lawfully  taken  by  a  belligerent,  becomes  thereby  vested 
in  the  nation  making  the  capture ;  and,  after  being 
removed  to  a  place  of  safety,  or  after  twenty-four 
hours'  firm  possession,  is  transferable  by  it. 

Such  movables,  and  no  other,  may  be  declared  by 
the  commanding  officer  to  be  booty,  liable  to  be  appro- 
priated by  individual  captors. 

Lawrenee^9  Wheatan,  SX&menti  of  IrUem.  Law,  p.  598,  §  6 ;  Dom*! 
TfAM<(m,§859;  c\l\v^gmiXber,IhvUd69Qmi»Mod0rn9dsC Europe, %2I^\ 
Vatt^,  DroU  des  Gem,  Uv.  III.,  ch.  18,  §  196 ;  eh.  14,  §  209;  HeffUr. 
Burop.  Voiker,  §  186.  See  also  Coolidge  v.  Gathrie,  8  American  Lam 
RegiiUr,  (K.  A,) 32.  Booty,  (&tf^n,)  as  used  in  the  most  general  sense, 
has  been  declared  to  indude  all  movable  property  which  belongs  to  mem- 
bers of  the  hostile  nation,  and  which  falls  into  the  belligerent's  poasee- 
sion.    Twi8»,  Law  ofNcOUmi,  Part  XL,  p.  122,  §  64. 

All  lawful  captures  and  booty  belong  to  the  nation  by  whose  ^athoritj 
they  are  made,  or  to  those  to  whom  sach  nation  awards  them.  lAAe^t 
Irutructiont,  If  45. 

Fiori,  {Nouveau  Droit  Intern.,  vol.  3,  p.  809,)  says,  that  things,  when 
taken  in  the  vicissitudes  of  the  conflict,  sneh  as  valuables,  arms,  ftc,  do 
not  become  truly  the  property  of  the  conqueror,  without  a  renundatioo 
of  the  first  owner's  rights,  which  may  be  made  by  the  treaty  of  peae«. 

Wildman,  {International  Law,  vol.  2,  p.  29,)  says,  that  plunder  or 
booty,  in  a  mere  continental  war,  without  the  presence  or  intervention  of 
any  ships  or  their  crews,  has  never  been  important  enough  to  give  rise 
to  any  question  about  it.  "  There  is  no  instance  in  history  or  law,  aoeient 
or  modem,  of  any  question  before  any  legal  judicature  ever  having  ex- 
isted about  it  in  this  kingdom." 

^  As  to  property  captured  at  sea. 

Beoenues  Tield  in  trust  far  g(yceming  the  country. 

844.  A  belligerent  having  military  occnpation'  ot 
any  place,  may  lay  taxes  and  appropriate  the  public 
revenues  of  the  place,  and  the  income  of  the  public 
property,  so  far  as  necessary  for  the  maintenanoe  of 
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dvil  government.'    Such  revenues  and  income  are  held 
in  trust  exclusively  for  the  government  of  the  country. 

<  Defined  by  Article  738. 
*  Lui>er*9  Instrwtioru,  ^  89. 

Public  ships  surprised  hy  war. 

845.  Public  ships  of  one  belligerent  in  the  ports  of 
another  at  the  commencement  of  hostilities,  or  the  dec- 
laration of  war,  or  coming  there  afterwards  without 
knowledge  of  the  hostilities  or  declaration,  are  free 
from  capture  or  detention,  but  may  be  required  to  leave 
immediately,  being  allowed,  if  necessary,  to  take  suf- 
ficient supplies  to  reach  the  nearest  port  of  their  own 
nation. 

This  Article  la  new,  and  la  anggeated  in  derogation  of  war. 

Private  property  to  he  respected. 

846.  Private  property,  whether  tangible  or  intangi^ 
ble,  on  land  or  at  sea,'  and  belonging  to  the  enemy  or  a 
neutral,  can  not  be  in  any  manner  taken  or  violated, 
under  pretext  of  war,'  except  in  the  cases  and  to  the 
extent  allowed  by  the  provisions  of  this  Book.' 

>  For  the  diacoasion  of  the  right  of  private  property  at  aea,  aee  note 
at  the  begining  of  this  Chapter ;  also  Ha/uUfeuiUej  des  Droits  et  det  Dewrirs 
des  iraH(m9  NmOres,  tit.  III.,  §  1 ;  Ortolan,  DipUmaHede  la  lUr,  liv.  III., 
eh.  2 ;  Vattel,  Droit  det  Qom,  liv.  III.,  (ed.  of  1868  :)  QroHus,  DroU  de  la 
Guerre  etdela  Paix,  (ed.  of  1867,)  liy.  III.,  toL  8,  p.  86 ;  Flori,  Nou^eau 
DroU  InUm.,  2d  part,  ch.  8,  toI.  2,  pp.  814-882. 

*  f%orS,  Nouoeau  DroU  InUm.,  vol.  2,  p.  818.  Thia  principle,  aaja 
Pradier  FodirS,  ia  now  adopted  by  modem  nationa,  aa  to  property  on 
land.     Id.,  note. 

It  ia  embodied  in  many  modem  treatiea,  which  provide  that  in  case  of 
war  or  colliaion  between  the  two  nationa,  property  of  whatever  nature 
of  their  reepeetive  citisens,  is  not  aubject  to  aeiaure  or  aequestration,  nor 
to  any  other  burdena  than  those  imposed  on  members  of  the  nation. 
See  treaty  between  France  and  Pern,  March  0, 1861,  8  De  Clercq,  198. 

The  rule  proposed  by  the  United  States  as  a  condition  of  their  acced. 
ing  to  the  treaty  of  Paris,  was,  tliat  "  all  private  property  at  sea,  not 
contraband  of  war.  be  exempt  from  capture." 

According  to  many  authorities,  however,  a  nation  has  the  right,  strieti 
jwrie,  to  seize  and  confiscate  any  property  of  any  enemy  found  in  the 
country  on  the  happening  of  war.    Dana*s  WTieaton,  EUmerUe  of  Intern. 
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Law,  note  156,  p.  887 ;  1  Ken^t  CkmmerUaries,  59 ;  RaUeek,  Intern.  Lam 
and  LaiM  of  War,  p.  865  ;  WeoUey'i  IrUem,  La^jo,  §  118  ;  Brown  f. 
United  States,  8  Cranch'a  U.  8,  8upr.  Gt,  Sep.,  128-129. 

Vattel  sajB,  that  "  the  soyereign  can  neither  detain  the  persons  nor 
the  property  of  those  subjects  of  the  enemv  who  are  within  his  domin- 
ions at  the  time  of  the  declaration." 

The  English  text  writers,  like  the  American,  are  of  opinion  that  tlie 
Jaw  of  nations  is  not  settled  against  the  right,  but  in  fact  admit  it. 
Manning,  Law  of  Nations,  167 ;  1  PhiXbmore'9  Intern.  Law,  115-135. 

No  transfer  of  title  to  all  or  any  movables,  being  private  property,  is 
worked  by  the  mere  fact  of  belligerent  occupation  of  the  country.  Tbere 
must  be  an  act  of  capture  or  transfer.  Dana's  Wheaton,  Elem.  of  Intern. 
Law,  note  169,  p.  432.  Private  property  on  land  is  exempt  from  confisca- 
tion.    /<2.,  §846. 

As  to  immovables,  the  existing  rule,  according  to  most  authoriiies,  (and 
Bynkershoeek,  who  contends  for  the  power  of  absolute  confiscation  of  im- 
movables, admits  that  in  practice  the  power  is  not  exercised,)  is  that  a 
belligerent  may  sequestrate  the  profits  only  of  immovables  within  its 
territory  belonging  to  enemies,  and  must  reinstate  the  owner  on  the  re- 
turn of  peace.    Twiss,  Law  of  Nations,  Part  II.,  pp.  118, 126. 

The  right  to  confiscate  debts  is  contended  for  on  theoretic  grounds  bj 
some  authorities,  who,  however,  do  not  appear  to  be  sustained  bj 
modem  usage  or  by  the  weight  of  opinion.     Id,,  Part  II. ,  p.  108. 

As  to  debts,  Kent,  (1  Commentaries,  65,)  states,  that  it  rests  in  the  dia- 
cretion  of  the  legislative  authority  of  a  nation  to  confiscate  private  debts 
or  not ;  but  as  the  exercise  of  the  right  is  contrary  to  universal  practice, 
it  may  "  well  be  considered  as  a  wicked  and  impolitic  right,  condemned 
by  the  enlightened  conscience  of  modern  times." 

Wiidman,  (Lntem.  Law,  v.  II.,  10,  11,)  speaks  of  the  old  rule  as  more 
or  less  mitigated  by  the  wise  and  humane  practice  of  modem  times. 

PhiUimore,  {Intern.  Law,  vol.  III.,  132, e^^^^.,) says,  "the  strict  right.— 
the  summum  jus, — by  the  reason  of  the  thing  and  the  opinion  of  every 
eminent  jurist,  remains  unquestioned.*' 

Manning,  (Law  of  Nations,  p.  129,)  says,  such  debts  "  may  be  confis- 
cated by  the  rigorous  application  of  the  rights  of  war,  but  the  exercise  of 
this  right  has  been  discontinued  in  modern  warfare." 

Woolsey,  (Law  of  Nations,  §  118,)  says,  **  from  the  strict  theory  of 
hostile  relations,  laid  down  above,  it  would  follow,  that  enemy's  pn>]>- 
erty  within  the  country,  at  the  breaking  out  of  war,  was  liable  toconfis 
cation.  This  principle  would  also  apply  to  debts  due  to  them  at  that 
time." 

HaUeek,  (Intern,  Law  and  Laws  of  War,  pp.  862-9,)  agrees  with  Kent, 
that  the  law  of  nations  in  this  respect  can  not  be  considered  as  changed,  so 
as  to  prohibit  the  confiscation.    So,  also,  PfHffer,  KHegseroberuvg,  ^  14. 

The  state  of  war  Itself  works  no  change  in  the  relation  of  debtor  and 
creditor  Isetween  the  citizens  of  the  respective  belligerents,  beyond  a 
mere  suspension  of  the  reinedy.    Upon  the  return  of  peace,  the  rights 
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«xid  obligations  continne  in  force,  and  the  remedies  which  were  in  abey- 
ance come  again  into  fall  operation.  Peabody's  claim  on  Texas  indem- 
nity bonds,  12  Opinions  of  U.  8,  Attorneys- General,  74.  And  a  seqaes- 
tration  of  debts  does  not  divest  the  property  therein,  bat  only  prevents 
the  creditor  from  recovering  them  pending  the  war.  Georgia  v.  Brails- 
ford,  8  DaUas,  U.  8.  8upr.  Ct.  Bep.,  1. 

As  to  debts  and  other  personal  obligations  dae  from  resident  debtors 
to  the  ejected  sovereign,  Dana,  (in  his  edition  of  Wheaton,  Elem.  of  In- 
tern, Law,  note  169,  p.  432,)  says,  that  a  payment  made  to  a  conqueror 
relieves  the  debtor  from  farther  liability  to  the  extent  of  the  payment 
made.  Bat  it  does  not  cover  mere  releases  or  qaittances.  It  is  a  defense 
to  A  second  demand  to  the  extent  of  the  coercion  and  actual  payment.  A 
non-  resident  debtor  of  the  ejected  sovereign  lias  not  the  excase  of  coer- 
cion ;  and  a  payment  by  him  is  in  his  own  wrong,  and  not  a  defense 
against  the  demand  of  the  restored  sovereign. 

Possession  by  the  military  occapant  of  the  docamentary  evidence  of  a 
•debt  due  to  the  objected  State  or  its  inhabitants,  does  not  carry  with  it 
the  right  to  the  debt  itself,  so  as  to  make  the  military  occapant  the  legal 
alienee  of  the  creditor.  HaUeck,  Intern.  Law  and  Laws  of  War,  4ol-8  ; 
Hefftw,  Europ.  Vol]cer.AM\  PhiUimore's  Intern.  Law,  III.,  §§  561-2; 
Pfeiffefs  Kriegserob&rung,  165-180;  Vattel,  Droit  des  Qens,  liv.  Ill.,ch. 
14,  §  112. 

*  The  principal  exceptions  are:  1.  Contraband ;  2.  Property  forfeited  by 
offenses  of  the  owner ;  and,  8.  Property  taken  under  military  necessity. 


Rescue. 

847.  The  rescue  by  passive  enemies  or  neutrals  of 
any  person  or  thing  captured  from  them  at  sea  or  on 
land,  before  lawful  transfer  to  a  neutral  purchasing  in 
good  faith  and  for  value,*  is  lawful,  if  effected  without 
committing  an  act  of  hostility.' 

»  BluntsMi,  DraU  Intern,  Godifii,  §  740. 

<"If  a  neatral  master,"  says  Sir  WilUam  8eatt,  (in  The  Catherina 
Elizabeth,  5  Oh.  Bobinsan's  Bsp.,  206,)  "  attempts  a  rescue,  he  violates  a 
daty  which  is  imposed  upon  him  by  the  law  of  nations,  to  submit  to  come 
in  for  inquiry,  as  to  the  property  of  the  ship  or  cargo ;  and  if  he  violates 
that  obligation  by  a  reenrrence  to  force,  the  consequence  will  undoubtedly 
reach  the  property  of  his  owner,  and  it  would,  I  think,  extend  also  to  the 
confiscation  of  the  whole  cargo  entrasted  to  his  care,  and  thus  fraudu- 
lently attempted  to  be  withdrawn  from  the  rights  of  war."  And  be 
Yurther  says :  "  With  an  enemy  master  the  case  is  very  difierent.  No 
-duty  is  violated  by  snch  an  act  on  his  part,— ^tfpum  auribus  teneOf—tnid 
if  he  can  vrithdraw  himself  he  has  a  right  to  do  so." 

See  The  Dispatch,  8  Oh.  SMnson's  Bep,^  278 ;  The  Washington,  2 
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Actan,  p.  80,  n. :  The  Franklin,  3  2d.,  p.  109 ;  The  Short  Staple  «.  The 
United  States,  0  OraneA'^  IT.  8.  8upr.  Ct.  Bep.,  65. 

Effect  of  recapture  of  property  of  a  netUral. 

848.  Movable  property  of  a  neutral  nation,  or  of  its 
members  or  domiciled  residents,  recaptured  by  one 
belligerent  from  another,  before  its  condemnation  as 
prize  by  the  latter,  must  be  restored  to  its  owner,  on 
payment  of  reasonable  salvage. 

A<it  of  Congrees  of  the  United  States,  March  8,  1800,  3  IT.  8.  8iaL  dL 
X.,  16 ;  and  Act  of  1864,  §  29,  18  U,  8,  8tat.  at  X.,  814.  And  see  Tbe 
Adeline,  9  Oraneh's  XT.  8,  8upr.  Ct.  Rep.,  2U,  288 :  The  Star,  8  WheaUm'i 
U.  8.  8upr.0t.Bep.,  78,  91. 

A  rescue  from  the  attack  of  an  enemy  hj  approaching  irith  a  saperior 
force,  is  equivalent  to  a  recapture  from  possession  within  the  rule.  The 
Ann  Green,  1  OaUiaan^a  U.  8.  Ore.  Ct.  Rep,,  274. 

General  provisions  as  to  the  allowance,  &c.,  of  salyage,  are  contained  in 
Chapter  XXXY.,  entitled  Saltaob.    See  also  Article  890. 

Effect  of  recapture  of  property  of  a  helUgereni. 

849.  Private  property  of  a  belligerent  captured 
during  war,  reverts  to  the  owner  from  whom  it  was 
captured,  on  its  coming  again  under  the  power  of  his 
nation,  before  the  termination  of  the  war,  as  follows : 

1.  Immovable  property,  after  any  interval  of  time ; 

2.  Movable  property,  captured  on  land,  before  its 
removal  to  a  place  of  safety,  or  the  expiration  of 
twenty-four  hours,  as  provided  by  article  843 :  and, 

3.  Movable  property,  captured  at  sea,  at  any  time 
before  its  condemnation  as  prise,  as  provided  by  article 


If  the  original  capture  was  unlawful,  the  property 
reverts,  upon  its  recapture,  at  any  time  previous  to 
judicial  condemnation. 

Military  burdens  of  passive  enemies, 

850.  A  belligerent,  within  the  limits  of  his  military 
occupation  of  hostile  territory,  may  levy  forced  loans, 
and  billet  soldiers  ;  and  may  appropriate  lands,  build- 
ings and  ships  for  temporary  military  uses. '   But  mem- 
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here  of  neutral  nations,  lawfully  within  the  terrritory^ 
are  exempt  from  liability  to  these  burdens.' 

>  Lkbm^9  InHrucUoni,  %  87.  The  right  of  eminent  domain,  defined  bj 
Article  50,  gives  greater  power  to  a  nation  within  its  aum  territory. 

'  The  provisionB  of  the  Book  on  Pxacb,  (Article  858,)  exempt  foi^eign- 
ers  from  military  and  naval  serrice.  This  exemption  should  not  be  sus- 
pended by  war.    See  Mori,  Ifawmu  DrcU  Intern.,  ▼.  3,  p.  806. 

Daring  the  German  occupation  of  Paris  in  1871,  the  United  States 
minister  endeavored  to  give  protection  to  the  apartments  of  Americans 
in  Paris,  by  issuing  to  the  occupants  certificates  of  nationality,  and  au- 
thorizing them  to  display  the  American  flag.  In  disregard  of  these, 
German  soldiers  were  billeted  in  the  American  apartments ;  but  as  the 
occupation  was  brief,  and  no  substantial  injury  done,  no  complaint  seems 
to  have  been  pressed.  Foreign  SskOiona  of  the  United  States,  1871,  p. 
807.  Count  Biemarek  refused  to  acknowledge  on  this  point  the  neutral 
character  of  real  property  of  neutrals.    Id.,  p.  808. 

Compensation  for  property  taken  for  military 
tLses. 

851-  When  private  property  of  enemies  or  neutrals, 
not  being  contraband  of  war,  is  taken  by  way  of  mili- 
tary necessity,  the  commander  making  the  seizure  must 
give  a  receipt  therefor,  unless  compensation  is  made  at 
the  time. 

Lieber'a  InetrueHone,  T  88. 

Ck>mpensation  may  be  by  agreemmit,  or  fixed  by  the  commander. 

By  the  general  order  of  the  U.  S.  War  Department,  of  August  18, 
1863,  Oen.  Ord.,  ▼.  2,  p.  864,  No.  288,  in  every  case  of  seiinre  of  goods  by 
officers  acting  under  the  authority  of  the  department,  a  true  and  perfect 
inventory  was  required  to  be  made  in  triplieata ;  one  copy  to  be  given  to 
tiie  person  from  whom  the  goods  wsora  taken  ;  the  othm  for  the  oflloer 
and  the  goTenment. 
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CHAPTER   LXV. 

CONTRABAND  OP  WAR. 

Abticle  862.  Kinds  of  cootraband. 
868.  Contn]>aDd  persons. 
854.  Ck)ntraband  ships. 
866.  ContiDgeot  destination  presumed  to  be  hostile. 

866.  Neutral  and  hostile  destination. 

867.  Fraud -and  its  effect. 

868.  Destination  of  sliip  conclusive  a^  to  goods. 

869.  What  goods  are  contraband. 

860.  Qoods  OD  board  ship  exempt  from  capture. 

861.  Contraband  documents. 

862.  CoDtenis  of  mails  not  contraband. 

868.  Detention  aod  confiscation  of  contraband. 
864.  Freighuge  of  contraband. 

By  the  exiatiog  rules  of  war,  the  question  of  contraband  is  treated 
solelj  as  a  question  between  neutrals  and  belligerents.  But  if  commerce 
not  involving  contraband,  nor  interdicted  traffic  between  lines  of  militsTj 
occupation,  be  made  generally  free,  both  for  passive  enemies  and  neu- 
trals, as  proposed  hj  this  Book,  the  doctrine  of  contraband  becomes  im- 
portant as  a  restriction  on  intercourse  between  belligerents  It  is,  there, 
fore,  treated  here  among  the  rules  applicable  to  belligerents.  Division 
v.,  concerning  Nbutrals,  contains  some  further  reference  to  the  subject. 

The  definitions  of  contraband  do  not  usually  include  property  which 
is  liable  to  confiscation  merely  because  it  is  public  property  of  the  hos- 
tile nation,  without  reference  to  its  being  of  a  nature  to  serve  the  pur- 
poses of  the  war.  This  usage  is  recognized  in  the  Articles  of  this  Book. 
All  movable  property  which  belongs  to  the  hostile  nation,  even  though 
it  be  not  within  the  definition  of  contraband,  is  lawful  prise,  by  Articles 
886  and  848. 

Kivds  of  contfrobbaTid. 

852.  The  expression  "  oontraband  of  war,"  as  used 
in  this  Code,  is  applied  to, 

1.  Persons; 

2.  Ships; 

3.  Goods ;  and, 

4.  Documents. 

Lu9hington*s  Naval  Priie  Law,  p.  84,  §  166. 


INTERNATIONAL    CODE.  646 

Contraband  persons. 

853.  Persons  are  contraband  of  war,  when  impressed 
with  the  military  character  *  of  the  hostile  nation,  or 
when  on  their  way  for  a  military  purpose  in  aid  of  such 
nation,'  but  not  otherwise. 

'  See  Article  786. 

*  The  treaties  between  the  United  States  and  the 

^R^nS  (  ^''^-     ^'  ^^^'  ^^'  ^'*  ^^  U.&8tat.at  L..  (IV.,)  167. 
Bolivia.    '    May  18,  1858,    «    XVI.,  12  Jd.,  1003. 
VcDezuela,    Aug.  27.  1860,     "    XIV.,  18 /d.,  1148, 

recognize  the  principle  that  persons  on  board  a  neutral  ship,  although 
they  may  be  enemies  of  both  or  either  party,  are  not  to  be  taken  out  of 
that  ship,  unless  they  are  officers  or  soldiers,  and  in  the  actual  service  of 
the  enemy. 

By  the  treaty  between  France  and  Peru,  March  9, 1861.  Art.  XX.,  §  1, 
(8  De  Clerfiq,  200,)  it  is  provided  that  persons  on  a  neutral  ship  are  free 
of  capture,  unless  actually  in  the  service  of  the  enemy,  or  destined  to 
enter  it. 

In  the  absence  of  treaty  stipulations,  the  prohibition  has  been  ex- 
tended to  pretended  ministers  of  a  usurping  power,  not  recognized  as 
legal  by  the  captor  or  the  neutral.  The  principle  applies,  says  Mr. 
JSeicard,  (Letter  in  the  Trent  Case,  see  Bernard's  Neutrality  of  Ore<U 
Britain  during  the  American  CivU  Wa/r,  p.  206,)  to  civil  magistrates  sent 
out  on  public  service  and  at  public  expense ;  and  to  the  bearers  and  car- 
riers who  undertake  to  carry  contraband  dispatches. 

LushingUm,  (Kavai  Prize  Law,  p.  89,  §  190,)  states,  that  under  the 
present  English  rule  the  following  persons  on  board  a  neutral  ship, 
which  has  a  hostile  destination,  are  contraband : 

1.  Soldiers  or  sailors  in  the  service  of  the  enemy,  (Friendship,  6  C. 
Bobinson'e  Sep.,  420 ;)  and. 

2.  Officers,  whether  military  or  civil,  sent  out  on  the  public  service  of 
the  enemy  at  the  public  expense  of  the  enemy.  The  number  of  such 
officers  is  immaterial,  (Orozembo,  6  0.  Bobinsofi^a  Bep.,  430.) 

And,  (Id.,  p.  40,  §  191,)  states,  that  ambassadors  from  the  enemy  to  a 
neutral  State  are  not  contraband,  and  their  presence  on  board  a  neutral 
vessel  is  no  cause  for  the  detention  of  the  yessel. 


Contraband  ships. 

854.  Except  when  exempted  under  articles  786 
and  884,  ships  are  contraband  of  war,  if  used  or  des- 
tined for  use  by  the  hostile  nation  in  war,  and  not 
otherwise. 
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CarUingeTU  destination  presuTned  to  be  hostile. 

855.  When  a  ship's  destination  is  expressed  in  her 
papers  to  be  dependent  upon  contingencies,  it  is  pre- 
sumed to  be  hostile,  if  any  one  of  the  ports  which,  un- 
der any  of  the  contingencies  she  may  be  intended  to 
touch  at  or  go  to,  be  hostile ;  but  this  presumption  may 
be  repelled  by  clear  proof  that  the  master  has  defin- 
itively abandoned  a  hostile  destination,  and  is  pursuing 
a  neutral  one. 

Lu$hington*9  2faval  PriBe  Law,  p.  87,  §  177. 

In  The  DelU.  BUOehford^i  Priee  Cases,  {JT.  8.  Did.  Ot.,)  p.  183.  and 
The  Cheshire,  Id.,  p.  161,  it  was  held  that,  uDleae  a  oootlQgentdestinatioB 
to  a  blockaded  port  appear  on  the  ship's  papers,  it  will  be  presaraed  thit 
there  was  a  dishonest  parpose  in  approaching  snch  port. 

Neutn'al  and  hostile  destination. 

856.  A  ship's  destination  is  considered  neutral,  if 
both  the  port  to  which  she  is  bound  and  every  inter- 
mediate port  at  which  she  is  to  call  in  the  course  of  her 
voyage  be  neutral ;  it  is  considered  hostile,  if  either  the 
port  to  which  she  is  bound,  or  any  intermediate  port  at 
which  she  is  to  call  in  the  course  of  her  voyage  be  hos- 
tile ;  or  if  in  any  part  of  her  voyage  she  is  to  go  to  the 
enemy's  fleet  at  sea. 

LfuMngUm's  Nawd  Prke  Law,  p.  87,  §  176,  177. 

One  of  the  chief  eridenoee  of  fraud  is  a  ▼essel's  being  out  of  her  regn- 
lar  course  leading  to  the  port  of  destination  shown  on  her  pftpess.  The 
Joseph  H.  Toone,  BltUe^ord's  Pri§e  Gases,  {U.  A  DisL  Ot.,)  p.  888. 

Fraud  and  its  effect. 

857.  The  use  of  false  or  simulated  papers,  or  false 
colors,  on  the  part  of  the  master  or  owner  of  a  ship, 
for  the  purpose  of  deceiving  a  belligerent,  is  equivalent 
to  a  hostile  destination  within  the  last  article. 

The  belligerent  has  a  right  to  require  frank  and  honm  fide  eondnct  oa 
the  part  of  neutrals,  in  the  course  of  their  commerce  in  times  of  war; 
and  if  the  latter  make  use  of  fraud  and  false  papers  to  elude  the 
just  rights  of  the  belligerents,  and  to  cloak  their  own  illegal  parposes, 
there  is  no  injustice  in  applying  to  them  the  penalty  of  confiscation.  Car 
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rington  «.  Kerch&ntB'  Ins.  Co.,  8  F€iw(t  TT.  8.  8upr.  Ct.  Rep,,  495.  The 
Louisa  Agnes,  Blate^ord^s  Prke  Casa,  {U.  8,  2Hit.  Ct.,)  p.  107. 

The  spoliation  of  papers,  not  explained,  in  connection  with  the  fact 
that  the  prise  is  enemy's  property,  (The  Zavalla,  BkUehfartPt  Prute  CctseB, 
(  U.  8.  DUt,  Ct.,)  p.  178,)  or  that  she  is  seised  under  circnmstanoes  which 
place  it  in  her  power  to  yiolate  a  blockade,  supplies  legal  oanse  for  con- 
demnation  and  forfeiture  ;  The  Mersey,  Id.,  p.  187 ;  The  Ella  Warley,  Id., 
288.  And  see  The  Stettin, i(i.,  272 ;  The  Maria,  Id.,  288 ;  The  Ella  Warley, 
Id.,  648 ;  The  Albert,  Id.,  280. 

Bat  it  has  been  held  that  neither  the  carrying  of  simulated  papers, 
(Hobbe  «.  Henning,  17  Common  Bench  Biep.tJf.  8.,7dl,)  nor  the  spoliation 
of  papers  is  deemed  per  se  a  ground  for  condemning  a  vessel  or  cargo, 
though  a  strong  presumption  of  fraudulent  purposes  in  those  having 
eharge  of  her,  which  will  effect  a  condemnation  if  not  satisfactorily 
accounted  for.  The  Mersey,  Blatchford'$  PHm  doses,  (U.  8.  Diet.  Ct.,) 
p.  187. 

Destination  of  ship  coTiclusive  as  to  goods. 
858,  The  destination  of  the  ship  is  conclusive  as  to 
the  destination  of  the  goods  on  board. 

If  the  destination  of  the  vessel  be  hostile,  then  the  destination  of  the 
goods  on  board  should  be  considered  hostile  also,  though  it  may  appear 
from  the  papers  or  otherwise  that  the  goods  themselves  are  not  intended 
for  the  hostile  port,  but  are  intended  either  to  be  forwarded  beyond  it, 
to  an  ulterior  neutral  destination,  or  to  be  deposited  at  an  intermediate 
neutral  port.  On  the  other  hand,  if  the  destination  of  the  vessel  be 
neutral,  then  the  destination  of  the  goods  on  board  should  be  considered 
neutral,  though  it  may  appear  from  the  papers  or  otherwise  that  the 
goods  themselves  have  an  ulterior  hostile  destination,  to  be  .attained  by 
transhipment,. overland  conveyance  or  otherwise.  lAuMngtov^s  Naval 
PriM  Law,  p.  87,  g  178. 

To  render  goods  contraband  of  war  liable  to  seisure  they  must  be 
taken  in  delicto :  that  is,  in  the  actual  prosecution  of  a  voyage  to  an  en- 
emy's port.  Hobbs  v.  Henning,  17  Comfmm  Bench  Sep.,  If.  8.,  791 ;  34 
Law  Journal,  C.  P.,  117. 

Mr.  8eward,  however,  in  his  letter  in  the  "  Trent "  case,  assumes  the 
British  law  to  be  that  the  circumstance  that  the  ship  was  proceeding 
from  a  neutral  port  to  a  neutral  port  does  not  modify  the  right  of  the 
belligerent  captor. 

The  rule  above  stated  is  preferable,  as  being  in  the  interest  of  neutrals, 
and  is  generally  supported  by  the  English  decisions,  though  in  direct 
conflict  with  the  American  authorities. 

In  the  case  of  the  Bermuda,  8  Wallaee'c  U.  &  8upr.  Ct,  Sep.,  614,  it  was 
held,  that  voyages  from  neutral  ports  intended  for  belligerent,  are  not 
protected  b7  an  intention  of  touching  at  an  intermediate  neutral  port. 
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Contraband  is  always  subject  to  smsure  when  being  eonvejed  to  a  bel- 
ligerent destination,  whether  the  Yojage  be  direet  or  indirect. 

What  goods  are  contraband. 

859.  Private  property  of  any  person  whomsoever, 
and  public  property  of  a  neutral  nation,  are  contraband 
of  war  when  consisting  of  articles  manufactured  for 
and  primarily  used  for  military  purposes,  in  tipie  of 
war ;'  and  actually  destined  for  the  use  of  the  hostile 
nation  in  war ;  but  not  otherwise. 

*  This  rule,  the  mo4em  sanctions  of  which  are  stated  below,  woald  ex- 
clude from  the  doctrine  of  contraband  those  classes  of  goods  which  caase 
the  moBt  embarrassing  questions  and  most  frequently  threaten  the  peace 
of  neutrals. 

In  the  absence  of  treaties,  which  now,  however,  are  numerous  and  im- 
portant, as  will  appear  below,  the  classification  of  goods  as  contraband 
and  not  contraband,  which  is  best  supported  by  American  and  English 
decisions,  says  Chief  Justice  Chasb,  in  the  case  of  the  Peterhoff,  5  WaL 
lace's  U,  8,  Bupr.  Ct.  Rep.,  68,  "  may  be  said  to  divide  all  merchandise 
into  three  classes.-  Of  these  the  first  consists  of  articles  manufactured, 
and  primarily  and  ordinarily  used  for  military  purposes  in  time  of  war ; 
the  second,  of  articles  which  may  be  and  are  used  for  purposes  of  war  or 
peace,  according  to  circumstances ;  and  the  third,  of  articles  exclusiTely 
used  for  peaceful  purposes." 

''  Merchandise  of  the  first  class  destined  to  a  belligerent  country  or 
places  occupied  by  the  army  or  navy  of  a  belligerent,  is  always  contra- 
band  ;  merchandise  of  the  second  class  is  contraband  only  when  actually 
destined  to  the  military  or  naval  use  of  a  belligerent ;  while  merchandise 
of  the  third  class  is  not  contraband  at  all,  though  liable  to  seizure  and 
condemnation  for  violation  of  blockade  or  siege." 

Artillery,  harness,  men's  army  bluchers,  artiUery  boots,  government 
regulation  gray  blankets,  are  of  the  first  class.    Id. 

Contraband  is  liable  to  capture  when  destined  to  the  hostile  coantry 
or  to  the  actual  military  or  naval  use  of  the  enemy,  (according  to  the 
above  rule,)  whether  a  violation  of  blockade  be  intended  or  not.    Id, 

Dana  reviews  the  leading  authorities  as  follows : 

"  The  principal  point  in  dispute  is  as  to  articles  admitted  to  be  of  am* 
biguous  or  uncertain  use,  when  in  the  enemy's  country  and  in  time  of 
war." 

"  One  class  of  writers  contends  for  an  absolute  rule  as  to  all  articles  of 
such  descriptions ;  so  that  if  upon  the  application  of  the  general  test, 
they  are  left  aneipUU  ueua,  they  must  be  free,  and  no  further  inquiry 
can  be  made  for  the  purpose  of  ascertaining  the  probable  use  in  the  par- 
ticular case.    Another  dass  of  writers  contends,  that  as  to  such  articles 
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inqnirj  xnaj  be  made  into  tl^e  drcumstaDces,  for  the  purpose  of  deter- 
mininjc  their  probable  use  in  the  particular  inBtance.  The  latter  rale 
has  been  onqaestionahly  the  British  doctrine,  enforced  by  her  orders  in 
council  and  priaie  courts,  recoj^nized  in  her  treaties,  and  sastained  by 
her  statesmen  and  text  writers.  .  JSeddie  on  Maritime  Intern,  Law,  II., 
466;  PMUiman^i  Int&m.  Law,  III.,  245-284;  WUdman'e  Intern.  Law, 
II.,  210,  et  ieq,;  Manning  %  Law  ofNaHone^  282,  ei  ieq;  Moeeley  on  Con- 
traband, passim.  It  may  also  be  said,  in  the  main,  to  have  been  the 
American  doctrine."  Eenfs  Commentaries,  I.,  140 ;  HaUeek,  Intern, 
Law,  569-^90  ;  WooUey,  Intern,  Law,  §§  180, 181. 

"Professor  Parsons,  (Marit.  Law,  II.,  98,  04,  Boston,  1859,)  thus  de- 
fines contraband  as,  in  his  judgment,  settled  by  the  practice  of  maritime 
nations :  A  trade  with  a  belligerent,  intended  to  provide  him  with  mili- 
tary  supplies,  equipments,  instruments  or  arms.  Goods  are  contraband 
which  are  in  fact  munitions  of  war,  or  may  certainly  become  so.  or  which 
are  designed  or  capable  of  being  used  for  the  support  or  assiatanee  of 
an  enemy  in  carrying  6n  war,  offensively  or  defensively.  Thus,  even 
provisions,  if  they  are  intended  to  be  sent  to  a  place,  which  an  enemy  is 
attempting  to  reduce  by  starvation,  and  in  general,  articles  ordinarily 
only  used  only  for  peaceful  purposes,  if  capable  of  a  military  use,  and 
sent  to  places  where  it  is  probable  that  such  a  use  will  be  made  of  them 
are  contraband  oi  war ;  and  so  is  all  property  destined  to  a  beseiged  or 
blockaded  town." 

**  Of  the  continental  writers,  Eautefeuitte  contends  for  the  absolute  rule 
limitinfi^  contraband  to  such  articles  as  are  in  their  nature  of  first  necessity 
for  war,  substantially  exclusively  military  in  their  use,  and  so  made  up 
as  to  be  capable  of  direct  and  immediate  use  in  war.  (Tit.  8,  §  2,  torn.  IL, 
pp.  84,  101, 154, 412  ;  tom,  III.,  p.  222.)  Ortolan  is  of  the  same  opinion,  in 
principle ;  and  contends  that  all  modem  treaties  limit  the  application  of 
contraband  to  articles  directly  and  solely  applicable  to  war;  yet  he 
admits  that  certain  articles  not  actually  munitions  of  war,  but  whose 
usefulness  is  chiefly  in  war,  may,  under  circumstances,  be  contraband ;  as 
sulphur,  saltpetre,  marine  steam  machinery,  &c. ;  but  coal,  he  contends, 
from  its  general  necessity,  is  always  tree.  (Tom.  II.,  ch.  p.  6  179-206.)" 
"  Masse,  {Droit  Comm,,  I.,  209-211.)  admits  that  the  circumstances 
may  determine  whether  articles  doubtful  in  their  nature  are  contraband 
in  the  particular  case,  as  the  character  of  the  port  of  destination,  the 
quantity  of  goods,  and  the  necessities  and  character  of  the  war.  The  same 
view  is  taken  by  Tetens,  a  Swedish  writer,  {8ur  les  Droits  Redprogves, 
pp.  111.-118.)  mOmer,  (lib.  II.,  ch.  I.,  §§8.9,)  seems  to  be  of  the 
same  opinion  with  Tetens  and  Massi,** 

"  KWber,  (§  288,)  says  that  naval  stores  are  not  contraband  ;  but  adds, 
that  in  case  of  doubt  as  to  the  quality  of  particular  articles,  the  pre- 
■umption  should  be  in  favor  of  the  freedom  of  trade." 

"  The  subject  is  not  affected  by  the  Declaration  of  Paris,  of  1866." 
Dana*9  Wheaton,  BlemenU  of  Intern,  Law,  note  226,  p.  629. 
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LvMngtan  {NomI  Prke  Law,  pp.  85,  86,  §g  1(K^172,)  sUtes  tbe  fol. 
lowing  ralee  as  embodying  the  present  British  law. 

"  All  goods  fit  for  purposes  of  war  only,  and  certain  other  goods 
which,  though  fit  for  purposes  of  peace,  are  in  their  nature  peculiarlj 
serviceable  to  the  enemy  in  war,  on  board  a  vessel  which  has  a  hostile 
destination,  are  absolutely  contraband." 

The  list  of  goods  abiUuUHy  contraband  comprises  : 

Arms  of  all  kinds,  and  machinery  for  manufacturing  arms ;  ainma* 
nition  and  materials  for  ammunition,  including  lead,  sulphate  of  potash, 
muriate  of  potash,  (chloride  of  potassium,)  chlorate  of  potash,  and  nitrate 
of  soda ;  gunpowder  and  its  materials,  saltpetre  and  brimstone  ;  also  gun- 
•ootton  :  military  equipments  and  clothing  ;  military  stores,  nayal  stores, 
such  as  masts,  (Charlotte,  5  0.  Robithion's  Sep.,  805 ;  Staadt  Embden,  1  id, 
27,)  spars,  rudders,  and  ship  timber,  (Twende  Brodre,  4  C.  MMn$on't 
Bsp.,  88,)  hemp,  (Apollo,  4  C.Bobinson*8  Rep.,  161 ;  Evert,  4  Jet, 354; 
-Oute  Gesellschaft  Michael,  4  Id,,  94,)  and  cordage,  sail-cloth,  (Neptunas, 
8  a  Rdbi'Mon'9  Rip,,  108 ;)  pitch  and  tar,  (Jonge  Tobias,  1  C.  Bdbiiuan'i 
Sep.,  829  ;  Twee  JuffVowen,  4  Jci.,  242  ;  Neptunus,  6  Id.,  408  ;)  copper,  fit 
for  sheathing  vessels,  (Charlotte,  5  C.  RobiMorCi  Re^.,  275  ;)  marine  en- 
gines, and  the  component  parts  thereof,  including  screw-propellers,  pad- 
dle-wheels, cylinders,  cranks,  shafts,  boilers,  tubes  for  boilers,  boiler-plates 
and  fire-bars;  marine  cement,  and  the  materials  used  in  the  manufactare 
thereof,  as  blue  lias  and  Portland  cement ;  iron,  in  any  of  the  following 
forms, — anchors,  li  vet -iron,  angle-iron,  round  bars  of  from  three-quarters 
to  five-eighths  of  an  inch  diameter,  rivets,  strips  of  iron,  sheet  plate-iron 
•exceeding  one*quarter  of  an  inch,  and  low  moor  and  bowling  plates. 

"  All  goods  fit  for  purposes  of  war  and  peace  alike,  (not  hereinbefore 
specified  as  absolutely  contraband,)  on  board  a  vessel  which  has  a  hostile 
destination,  are  conditionally  contraband ;  that  is,  they  are  contraband 
only  in  case  it  is  to  be  presumed  that  they  are  intended  to  be  used  for 
purposes  of  war.  This  presumption  arises  when  such  hostile  destination 
of  the  vessel  is  either  the  enemy's  fleet  at  sea,  or  a  hostile  port  used  ex- 
-clusively  or  mainly  for  naval  or  military  equipment." 

The  list  of  goods  candUionaUy  contraband  comprises  : 

Provisions  and  liquors  fit  for  the  consumption  of  army  or  navy, 
<Haabet,  2  0,  Robinson'i  Rep,,  182;  Jouge  Margaretta,  1  Id.,m  :  Ran 
ger,  6  Id,,  125 ;  Edward,  4  Id,,  68 ;)  money ;  telegraphic  materials,  sncii 
as  wire,  porous  cups,  platina,  sulphuric  acid,  and  ziuc,  (see  Pariiamen 
tary  Paper$,  North  America,  No.  14,  1868,  p.  5.  and  see  note  to  Article 
'964  of  this  Book  ;)  materials  for  the  oonstr notion  of  a  railway,  an  iron- 
bars,  sleepers,  &c.;  coals,  (see  L&rd  Kingedown'i  Speech  in  the  ffouse  of 
Lards,  May  26,  1861 ;)  hay  ;  horses  ;  rosin,  (Nostra  Signora  de  Begona,  5 
C.  RMneorCB  Rep,,  98 ;)  tallow,  (Neptunus,  8  0.  Robinnm'9  Rep.,  1060 
timber,  (Twende  Brodre,  4  0.  Robifieon'i  Rep.,  87.) 

Provisions  have  not  in  general  been  deemed  contraband  by  the  mod- 
em law  of  nations,  if  destined  for  the  ordinary  use  of  life  in  the  enemy's 
•country ;  but  it  has  been  held  that  they  may  become  so,  altbough  the 
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property  of  a  neutral,  bj  reaflon  of  the  particular  situation  of  the  war,  or 
of  their  destination,  as  if  destined  for  a  military  use.  The  Commercen, 
1  WTieaton'i  U,  8.  Supr.  Ct.  Bep.,  882,  887. 

And  if  they  are  the  growth  of  a  neutral  ezx>orting  country,  they  are 
not  contraband ;  but  if  they  are  the  growth  of  the  enemy's  country,  and 
more  especially  if  the  property  of  his  subjects,  and  destined  for  enemy's 
use,  they  are  not  exempt  from  the  contraband  character,  even  though 
they  are  destined  to  a  neutral  country.  lb.  Compare  Maisonnaire  v. 
Keating,  2  QaUison'i  U.  8.  Ore.  (H-  Sep.,  825 ;  The  Stephen  Hart,  Blotch- 
ford^s  Priee  Cases,  (17.  8.  Dist.  (».,)  887;  The  Springbok,  id,  484;  Th«t 
Peterhoff,  Id.,  468, 528. 

In  the  case  of  The  Bermuda,  It  was  held  that  printing  presses,  mate, 
rials  and  paper,  and  Confederate  States  postage  stamps,  belonging  to  tlie 
enemy,  and  intended  for  its  immediate  use,  were  contrabsnd.  8  WaUace*s 
U.  8.  8upr.  at.  Sep.,  514,  552. 

In  very  recent  treaties,  the  last  two  of  the  three  classes,  described  by 
Chief  Justice  Chasb,  have  been  substantially  excluded. 

Upon  the  foregoing  review  of  the  authorities,  two  rules  are  suggested 
for  consideration  in  framing  such  a  Code  as  this  :  One,  that  of  the  text, 
which  prohibits  only  goods  manufactured  for  war  use  ;  the  other,  that 
which  forbids  all  articles  tohieh,  without  further  manipukUian.oould  serve 
for  immediate  military  or  naival  armament.  The  latter  rule  was  that 
adopted  by  the  Italian  government,  in  their  instructions  to  their  com- 
manders in  the  war  with  Austria,  in  1866.  Lushington's  Naioal  Prise 
Law,  Intro.,  p.  viii.,  note. 

The  former  rule  is,  however,  so  mtich  more  definite,  and  already  more 
or  less  fully  adopted  by  so  many  treaties,  that  it  seems  preferable,  as  the 
more  feasible  of  the  two. 

The  leading  treaties  are  as  follows : 

By  the  treaty  between  France  and  Peru,  March  9, 1861,  Art.  XXI.,  (8 
De  Olereq,  201,)  contraband  is  defined  as  including  only  articles  expressly 
made  for  wpir  on  sea  or  land. 

The  treaties  between  the  United  States  and 

^*SK}^«^-   8»  1867,  Art.  Xm.,  16  17.  A5farf.  oi  Z.,(IV.,)167. 

BoUvU,     '    May  18,  1858,    "    XVII.,  12 /A,  1008. 

provide  that  the  liberty  of  navigation  and  commerce  shall  extend  to  all 
kiods  of  merchandise,  excepting  those  only  which  are  distinguished  by 
the  name  of  contraband  of  war,  and  under  this  name  shall  be  compre- 
hended :  1.  Cannons,  mortars,  howitzers,  swivels,  blunderbasses,  mas- 
kets.  fusees,  rifles,  carbines,  pistols,  pikes,  swords,  sabres,  lances,  spears, 
halberds,  grenades,  bombs,  powder,  matches,  balls,  and  everything  be- 
longing to  the  use  of  arms  ;  2.  Bucklers,  helmets,  breastplates,  coats  of 
mail,  accoutrements,  and  clothes  made  up  in  military  form  and  for  mill- 
tary  use  ;  8.  Oavmlry  belts  and  horsee,  with  their  harness ;  4.  And  geu- 
86 
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emlly,  all  offeneive  or  defensive  arms,  made  of  iron,  steel,  bTsas,  copper,, 
or  of  anj  other  material  prepared  and  formed  to  make  war  by  Land  or  at 
sea. 

The  treaty  between  the  United  States  and  the  Two  Sicilies,  Art.  III., 
Dec.  1,  1855,  11  U.  6.  8M.  at  £.,  689,  enumerates  as  contraband :  caiK 
noDB,  mortars,  petards,  grenades,  muskets,  balls,  bombs,  gun-carriages,. 
guDpowdeiv  saltpetre,  matches,  troops,  whether  infantry  or  cavalry,  to- 
gether with  all  that  appertains  to  them ;  as  also  every  other  munition  of 
war,  and  f^nerally  every  species  of  anau,  and  instruments  in  iron,  steel, 
brass,  copper,  or  any  other  material  whatever,  manufactured,  prepared, 
and  made  expressly  for  purposes  of  war,  whether  by  land  or  sea. 

The  treaty  between  the  United  States  and  Venezuela,  Art.  XIII.,  Aug. 
27, 1860,  12  IT.  B.  Stat,  at  X.,  1148,  enumerates  as  contraband  the  follow, 
ing:  gunpowder,  saltpetre,  petards,  matches,  balls,  bombs,  grenades,  car- 
casses, pikes,  halberds,  swords,  belts,  pistols,  holsters,  cavalry  saddles 
and  furniture,  cannons,  mortars,  their  carriages  and  beds,  and  generallj 
ail  kinds  of  anns,  ammunition  of  war,  and  instruments  fit  for  the  use  of 
troops. 

By  the  treaty  between  the  United  States  and  the 

^ JubUcI  f  ^'*-  ^^"     ^^^'   ^'  ^^'^^  ^^  U.S. Stat,  at  L.. (TV.,)  16T. 
Bolivia,    '       "    XVIII.,  May  18, 1858,  12  Id.  100& 

all  merchandise  and  things  not  comprehended  in  the  articles  of  contra- 
band explicitly  enumerated  and  classified  in  the  treaty,  shall  be  held  and 
considered  as  free,  and  subjects  of  free  and  lawful  commerce,  so  that 
they  may  be  carried  and  transported  in  the  freest  manner  by  the  mem- 
hers  of  both  nations,  even  to  places  belonging  to  an  enemy,  excepting 
only  those  places  which  are  at  the  time  besieged  or  blockaded. 

See  also  Katchenov9ky*s  Pries  Law,  by  Pratt,  p.  118. 

It  will  l)e  observed  that  saltpetre,  matehss,  and  hartea  mentiooed  in  the 
foregoing  treaties  are  not  included  in  the  definition  given  in  the  above 
Article.  The  rule  there  proposed  is  intended  to  protect  belligerents' 
rights,  and  at  the  same  time  avoid  the  mischiefs  which  result  from  sub- 
jecting other  classes  of  property  to  capture,  and  the  uncertainty  which 
attends  the  endeavor  to  maintain  the  existing  rules.  It  is  not  neoessary 
here  to  review  the  intricate  mass  of  authorities  on  questions  that  would 
be  superseded  by  the  adoption  of  such  a  rule  as  is  here  proposed. 

If  it  were  thought  preferable  to  include  all  articles  which  may  subserve 
the  purpose  of  the  war,  the  following  clause  might  be  added  to  Article 
859 :  "  And  all  other  articles  necessary  and  intended  for  the  mainteoance 
of  armaments  and  combatants." 


Goods  on  board  ship  exempt  from  capture. 
860.  AH  goods  of  whatever  character,  on  board  a 
ship  that  is  exempt  from  capture,  and  not  exceeding  in 
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quantity  that  which  may  be  required  for  the  use  of  the 
ship  and  her  crew,  are  exempt  from  detention  or  cap 
ture. 
LuMnfftm'i  NaoaH  Pri§e  Law,  p.  86,  g  188. 

Cantrdband  documents. 

861.  Documents  are  contraband,  when  they  are  offi- 
cial communications  from  or  to  officers  of  a  hostile  na- 
tion, and  fitted  to  subserve  the  purposes  of  the  war, 
but,  not  otherwise. 

Sir  WUUam  Soatt  interprets  "  deBpatehee,"  treated  of  in  the  dedeions 
as  warlike  or  contraband  conunnnications,  to  be  "  official  eammunieations 
of  official  per9oni,  on  the  pMie  affain  of  the  government."  The  Caro- 
line, 6  Oh.  BMfUon'i  Rep,,  466.  But  to  this  role  there  is  an  exception  in 
the  case  of  commnnications  to  or  from  a  nentral  nation,  or  the  hostile 
nation's  ministers  or  consols  resident  in  the  neutral  nation. 

As  to  the  effect  of  war  apon  the  mail  $ervioe,  see  Article  916. 

Contents  qf  mails  not  contraband. 

862.  The  contents  of  mails  upon  mail  packets, 
owned  or  employed  by  any  nation,  are  not  contraband 
of  war. 

This  rule  is  suggested  as  a  proper  one,  although  the  contrary  is  now 
recognised. 

LttMnfftan,  (Nanal  Prke  Law,  Introd.,  p.  zii.,)  says,  that  to  give  up 
altogether  the  right  to  search  mail  steamers  and  bags,  when  destined  to 
a  hostile  port,  is  a  sacrifice  which  can  hardly  be  expected  from  belliger- 
ents ;  citing  Desp.  of  Earl  RnsseU  to  Mr.  Stuart,  November  20,  1882, 
ParUamentary  Papon,  No.  Amer.,  No.  6,  1888. 

Am  to  suspension  of  mail  service,  see  Artide  916. 

Detention  and  coruscation  of  contraband. 

863.  Things  which  are  contraband  of  war  are  liable 
to  capture  and  confiscation,  and  persons  who  are  con- 
traband of  war  are  liable  to  capture  and  detention,  in 
the  manner  provided  in  this  Book  ;  but  the  ship  or  con- 
tents thereof,  not  being  contraband,  are  not  liable  to 
condemnation  nor  detention,  except  as  provided  by 
articles  871  and  877. 

This  rule  is  drawn  from  recent  treaties,  which  provide  that  articles  of 
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contraband,  whioh  may  be  found  in  a  vessel  bound  to  an  enemy's  port, 
shall  be  subject  to  detention  and  confiscation,  leaving  free  tlie  rest  of  fhs 
cargo  and  the  ship  that  the  owners  may  dispose  of  them  ss  th^  tee 
proper. 

See  the  treaties  between  the  United  States  and 
Bolivia,        Hay  18,  1868,  Art  XIX,  12  U.  8.  Sua.  at  L.,  1008. 
Veneauela,  Aug.  87, 1880,    ''    XIII.,  18  Id.,  1148. 

The  harsher  rules  now  in  force  between  other  nations  may  be  brieflf 
indicated  thus : 

The  penalty  for  carrying  contraband  goods  is  confiscation  of  the  goods 
and  the  interest  which  the  owner  of  them  may  have  in  the  ship  or  ib 
other  goods  on  board. 

The  ship  in  all  eases  forfeits  her  right  to  freightage  on  the  contraband 
goods,  and  all  right  to  expenses  resulting  from  her  detention. 

A  ship  carrying  contraband  goods  with  simulated  papers,  or  in  disre- 
gard of  express  stipulations  by  treaty,  is  confiscated,  with  any  interest 
which  her  owner  has  in  other  goods  on  board.  iMMngtwCi  IfamU  Pfiu 
Law,  p.  89,  §§  187-188.  See  also  The  Springbok,  EUOchfur^M  Prke  Cam, 
(U,  8.  DiMt.  Ot„)  p.  484 ;  The  Stephen  Hart,  Id.,  p.  887. 

The  penalty  for  carrying  contraband  persons  or  despatches  is  the  con- 
fiscation of  the  ship,  and  such  part  of  the  goods  on  board  as  belong  to  her 
owner.    LuMngtan'i  Naval  Pries  Law,  p.  40,  §  196  ;  p.  43,  g  805. 

A  ship  which  is  contraband  is  liable  to  be  confiscated,  t<^ether  with 
such  part  of  the  goods  on  board  as  belong  to  her  owner,  id,  p.  42,  § 
208.    Bee  also  The  Bermuda,  5  WaUace't  U.  8.  8upr.  OL  Bep^  28,  69. 

In  Carrington  e.  Merchants'  Ins.  Co.,  8  Ptf^sri*  U.  8.  8upr.  Ct.  Bap., 
496,  it  was  held  to  be  a  general  rule  that  the  penalty  of  confiscation  at- 
tended the  carriage  of  contraband  goods  to  an  enemy,  when  their  capture 
is  made  in  transitu;  and  that  it  applied  to  the  vessel  and  remaining  car- 
go, only  when  there  has  been  some  actual  co-operation,  on  their  part,  b 
a  meditated  fraud  upon  the  belligerents,  by  covering  up  the  w^yage  under 
false  papers  and  with  a  false  destination.  But  that  when  the  contraband 
goods  have  been  deposited  at  the  port  of  destination,  and  the  subsequent 
voyage  has  thus  been  disconnected  with  the  noxious  articles,  it  has  not 
been  usual  to  apply  the  penalty  to  the  ship  or  cargo  upon  the  return  voy- 
age, although  the  latter  may  be  the  proceeds  of  the  contraband.  And  the 
same  rule  should  seem,  by  analogy,  to  apply  to  cases  where  the  contra- 
band articles  have  been  deposited  at  an  intermediate  i>ort  on  the  outward 
voyage,  and  before  it  had  terminated. 

In  the  case  of  The  Isabella  Thompson,  BkM^ord^s  Prue  Cam,  (U.  S. 
Dist.  Ct.,)  p.  877,  it  was  held,  that  a  neutral  consignee,  at  a  neutral  port, 
of  a  cargo  delivered  there  by  a  vesssel  which  had  brought  it  from  a 
blockaded  port  of  the.enemy,  acquired  perfect  title  to  it,  as  against  per- 
sons who  captured  it  as  prise  on  its  subsequent  transportaticmon  a  neutral 
vessel,  from  such  neutral  port  to  another  neutral  port.  Upon  the  pre- 
sumption that  the  cargo  had  been  unlawfully  brought  from  a  blockaded 
port,  and  had  been  directly  laden  from  the  first  vessel  into  the  seoond 
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TesBel,  the  latter  with  her  cargo  might  be  properly  brought  into  port  for 
hdjadication.  And  had  any  Bolidaritj*  of  interests  between  the  two  ves- 
sels in  the  entire  voyage  from  the  enemy's  port  to  the  last  neutral  port, 
been  established  by  the  proofs,  or  any  complicity  between  them  in  the 
enterprise,  the  captors  might  well  invoke  the  jndgment  of  the  court  in 
condemnation  of  the  enterprise. 

If  the  mild  rule  suggested  in  the  foregoing  Article  be  adopted,  it 
should  perhaps  be  provided  that  sailing  for  a  port  of  an  enemy  with  false 
or  simulated  papers,  or  using  false  colors  shall  be  a  ground  for  confiscat- 
ing the  ship,  and  possibly  also  the  cargo  on  board  belonging  to  the  owner 
of  the  ship. 

If  the  rule  be  thought  too  advanced  for  general  adoption,  it  is  sag* 
gested  that  it  be  declared  that  contraband  goods  subject  the  ship  which 
is  carrying  them  to  detention  and  confiscation. 

Freightage  of  corUrdband. 

864.  A  ship  in  which  contraband  of  war  is  captured, 
forfeits  the  freightage  thereof. 

The  Peterhoff,  5  WaUace^i  U,  8.  Supr,  Ot.  Sep.,  28, 61.  • 
Bj  the  present  rule  a  belligerent  nation  is  bound  to  pay  to  a  neutral 
carrier  an  adequate  remuneration  for  the  carriage  of  goods  which  are 
selaed  upon  his  ship  as  contraband  of  war.  And  the  adequacy  of  the 
compensation  due  for  freightage  is  determined  by  the  terms  of  the  charter 
partj  of  the  ship ;  for,  as  stated  by  Iheiai,  {Law  qflfaUans,  pt.  IL,  p.  166, 
S  80,)  considerations  of  various  kinds  maj  have  influenced  the  parties  to 
the  contract  of  affreightment,  and  may  have  rendered  a  contract  for  an 
advanced  rate  of  freight  real  and  fair  between  those  parties,  but  the 
freight  as  a  burden  upon  the  belligerent  captors,  does  not  come  loaded 
with  these  considerations.  But  the  standard,  by  which  the  liability  of 
the  belligerent  captor  toward  the  neutral  ship  owner  is  to  be  measured, 
is  the  rate  of  freightage  given  for  the  carriage  of  similar  goods  under 
ordinary  circumstances. 
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Right  of  visitation. 

865.  For  the  purpose  of  enforcing  the  provisions  of 
this  Book,  concerning  contraband  of  war,  intercourse, 
and  hostilities,  every  private  or  unarmed  ship,  whether 
belonging  to  the  enemy  or  to  a  neutral,  on  the  high  seas,' 
and  not  exempt  by  the  next  article  because  under  oon* 
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T07,  is  subject  to  yisitation  by  an  armed  ship  of  a  bel- 
ligerent. 

>  The  right  to  Tisit  within  the  territorial  Jurisdiction  of  the  Tieiting 
aation  is  iecnred,  both  for  peace  and  war,  hj  Article  64. 

The  right  of  yieiting  and  searching  merchant  ships  on  the  high  seas, 
whatever  be  the  ships,  whaterer  be  the  cargoes,  and  whatever  be  the  dea. 
-tinations,  is  an  incontestible  right  of  the  lawfully  commissioned  ships  of 
■a  belligerent  nation  ;  because  till  they  are  visited  and  searched  it  does  Dot 
Appear  what  the  ships  or  the  cargoes,  or  the  destinations  are,  and  it  is  for 
the  purpose  of  ascertaining  these  points  that  the  necessity  of  this  right  of 
visitation  and  search  exists.  This  right  is  so  clear  in  principle  that  no 
man  can  deny  it  who  admits  the  right  of  maritime  capture ;  because  if  you 
are  not  at  liberty  to  ascertain  by  sufficient  inquiry  whether  there  is  prop- 
•erty  which  can  be  legally  captured,  it  is  Impossible  to  capture.  Even 
voder  the  rule  that  free  ships  make  free  goods,  the  exercise  of  this  right 
-must  be  admitted,  for  the  purpose  of  ascertaining  whether  the  ships  are 
free  or  not.    The  Maria,  Opinion  of  Lord  8tou>€U,  1  BMm&n'i  Sep.,  86. 

By  the  treaty  between  the  United  States  and  the 

^^^^^^  f  ^®^-    ®»  ^^'^'  ^^  ^^^'  ^^  ^'  ^'  ^^'  ^  -^-  (^'^  ^*'^» 

Venesuelal   Ang.87,  1860,    "     XV.,  12 /d,  1148. 
it  is  expressly  stipulated  that  merchant  ships  In  time  of  war,  bound  to 
■an  enemy's  port,  shall  be  obliged  to  exhibit  upon  the  high  seas,  or  in 
porta  or  roads,  passports  and  oertlflcates  showing  whether  their  goods  are 
•contraband  of  war. 

Ships  v/nder  neutral  convoy. 

866.  A  ship  nnder  convoy  of  an  armed  pnblio  ship 
<A  a  nentral  nation  is  not  subject  to  visitation,  if  the 
-commander  of  the  convoy  verbally  give  his  word  of 
honor  that  she  is  a  ship  of  his  nation  ;  and,  if  destined 
to  a  hostile  port,  that  she  contains  no  contraband  of 
war,'  and  no  property  of  the  hostile  nation,  and  is  not 
•engaged  in  illegal  intercourse.* 

1  Treaty  between  France  and 

Peru,  March  9,  1861,  Art.  XXIII.,  8  De  CUreq,  201. 
Treaty  between  the  United  States  and 

^ubUclf^*^-    8, 1867,  Art.    XIX.,  16  IT.  5.  5to<.a<X.,(IV.,)m. 

VoDezuela,    Aug.  26,  1860,    '*  XVIII..  12  id,  1148. 

Bolivia,         May  18, 1858.    -  XXIII.,  12  Id.,  1008. 
Sabstantially  the  same  rule  was  adopted  by  Italy  In  the  war  of  1866 
-miih  Austria.    LuMngtan'i  IfawU  Priiu  Law,  In  trod.,  p.  viii.,  note. 
See  also  WUdman'i  Ini&maiumal  Law,  ▼.  2,  p.  121. 
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In  the  absence  of  trentj  the  right  of  search  of  Tessels  tinder  neotral 
convoy  is  asserted.    The  Maria,  1  Ch,  RMnmmU  Bap,,  340. 

TwU»,  (Law  ofKatians,  Part  II.,  p.  185,  §  96,)  sajs^  that  every  bellig. 
erent  cruiser  has  a  right  to  insist  on  verifying  the  neutral  character 
of  every  ship  which  it  meets  with  on  the  high  seas,  and  which  carries  a 
neatral  flag;  and  it  is  a  clear  maxim  of  law  that  *'a  neatral  vessel  u 
bound,  in  relation  to  her  commerce,  to  submit  to  the  belligerent  right  of 
search."  A  neutral  merchant  accordingly  can  not  adopt  any  meanuref, 
of  which  the  direct  object  is  to  withdraw  his  commerce  on  the  high  sets 
from  the  free  exercise  of  the  right  of  search  on  the  part  of  any  belliger- 
ent cruiser.  It  is  not  competent,  thierefore,  for  a  neutral  merchant  to 
exempt  his  vessel  from  the  belligerent  right  of  search,  by  placing  it  under 
the  convoy  of  a  neutral  or  enemy's  man-of-war. 

KerU^  (Commentaries,  v.  1,  p.  164,)  says,  that  the  very  fact  of  sailing 
under  the  protection  of  a  belligerent  or  neutral  convoy  is  a  violation  of 
neutrality. 

Luihingum,  {Ifaval  Prize  Law,  p.  6,  §§  19,  20,)  says,  that  if  the  state 
of  the  wind  and  weather  permit,  the  commander  should  communicate  his 
intention  to  visit  by  hailing,  and  then  cause  his  ship  to  go  ahead  of  the 
suspected  vessel  and  drop  a  boat  alongside  of  her.  If  the  state  of  the 
wind  and  weather  render  such  a  course  impracticable*  the  commander 
should  require  the  vessel  to  be  brought  to.  For  this  purpose  he  should 
give  warning  by  firing  successively  two  blank  guns,  and  then,  if  neces- 
sary, a  shot  across  her  bows ;  but  before  firing,  the  commander,  if  he  faaa 
chased  under  false  colors,  or  without  showing  his  colors,  should  be  care- 
ful to  hoist  the  (British)  flag  and  pendant 

Compare  Articles  66  and  66. 

*  The  last  clause  is  new. 


Ships  under  hostile  convoy. 

867.  Ships  of  whatever  character,  under  convoy  of 
a  public  armed  ship  of  the  hostile  nation,  are  liable  to 
capture  and  confiscation  as  contraband  of  war. 

It  may  be  thought  better  to  retain  this  rule,  upon  the  ground  that  the 
exemption  of  private  property  at  sea  would  render  military  protection 
by  a  belligerent  unnecessary  and  offensive. 

Dtcty  of  svbmission. 

868.  Every  ship  subject  to  visitation,  when  hailed 
by  a  public  armed  ship  of  a  belligerent  nation,  most 
shorten  sail,  and  await  the  approach  of  the  hailing 
ship ;  and  if  required  must  submit  to  visitation  as  reg- 
ulated by  the  next  two  articles. 
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Mode  of  visitation. 

869.  The  visiting  ship  must  Bend  to  the  ship  visited, 
a  boat  bearing  the  national  flag  of  the  former,  and  an 
officer  in  uniform/  who  shall  be  received  on  board,  and 
be  permitted  to  examine  the  ship  and  her  contents,  and 
the  papers  relative  to  the  character  of  both." 

If,  for  any  cause,  it  be  impracticable  to  send  a  boat 
immediately,  the  commander  may  require  the  visited 
ship  to  lower  her  flag,  and  steer  according  to  his 
orders.' 

^  LuMngiorCi  Naiwd  Pri§6  Lmo,  p.  6,  §  25. 

*  Treaty  between  France  and  Pern,  March  9,  1861.  8  De  Olsreq,  201» 
Art.  XXllI. 

'  Lu*hingUm*i  NawU  Priu  Law,  p.  10,  §  CM).  The  Hercnlee.  2  Dodr 
mnC%  Bep.,  868 ;  The  Edward  and  Mary,  8  Oh,  Bcbinmm'i  Btp,,  806. 

Neither  boat,  persons^  nor  papers  to  be  taken  from 
the  ship. 

870.  The  commander  of  the  visiting  ship  can  not  re- 
quire any  boat,  person,  or  paper  to  be  brought  to  hi& 
ship  from  the  ship  visited,  except  as  provided  by  arti- 
cles 877  and  878. 

Lushinfftant^  Nanal  Priu  Law,  p.  5,  §  18. 
Treaty  between  the  United  States  and  the 

Dominican  )  Feb.  8,  1867,  Art.  XVIII.,  15  XT.  8.  8UU.  at  L.,  (IV.,> 
RepubUc,  S     167. 

BoliYia,  May  18, 1858,  "        XXI.,  12  id,  1008. 

Veneauela,     Aug.  27,  1860,  "      XVIL,  12  Id.,  1148. 

Resistance  by  force. 

871.  If  the  lawful  exercise  of  the  right  of  visitation 
or  search  be  resisted  by  force,  the  resisting  ship  and 
the  property  on  board  belonging  to  her  owner,  are  lia- 
ble to  capture  and  to  condemnation. 

Besistanoe  alone,  though  not  amounting  to  combat,  is  sufficient  ground 
for  confiscation.      WUdman'i  International  Law,  vol.  2,  p.  122. 

If  the  clause  as  to  conroy  in  ArticJe  865  be  not  retained,  it  should  be 
observed,  that  resistance  by  the  convoying  ship  is  a  resistance  by  the 
whole  convoy ;  ( WHdman't Intern.  Law,  vol.  2,  p.  124,  citing,  The  Elsabe, 
4  Robimon'e  Bep.,  406 ;)  and  that  sailing  under  instructions  to  resist  is 
equivalent  to  resistaDce.    {lb.;  citing  The  Maria,  1  Bobineon'e  Bep.,  874) 
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Detention. 

872.  If  upon  yisitatioii  and  search  the  commander 
of  the  visiting  ship  be  satisfied  that  there  is  proper  evi- 
dence, amounting  to  probable  cause/  for  the  detention 
of  the  ship,  under  the  provisions  of  this  Code,  he  may 
detain  her.  It  is  his  duty  to  give  the  master  an  oppor- 
tunity of  explanation,  if  the  case  admit  of  doubt. 

LuMngUm*»  Nawd  PrUe  Law,  p.  9,  §  68. 

The  right  of  detention  for  inquiry  is  a  corollary  to  the  right  of  Tisita- 
tion  and  nearch.  If  the  commander  of  a  belligerent  ship  of  war,  Iut- 
ing  examined  the  papers  found  on  board  a  merchant  veeael,  perceire 
Juflt  and  safficient  reasons  for  detaining  her,  in  order  to  proceed  to  a 
farther  examination,  he  may  order  a  priae  crew  to  go  on  board  of  lier 
and  conduct  her  to  the  nearest  port  belonging  to  the  nation,  subject  to  a 
full  responsibility  in  costs  and  damages,  if  this  should  have  been  done 
without  Just  and  sufficient  cause  in  the  opinion  of  a  duly  oonstltatod 
court  of  prize.    Twin,  Law  ofNaiioM,  pt.  II.,  p.  184,  §  95. 

Lord  atowM,  in  his  opinion  in  the  caae  of  The  Maria,  1  Oh.  BMnaon!* 
Rep.,  874,  said,  "  It  is  a  rule  of  law  that  the  neutral  vessel  shall  submit 
to  the  inquiry  proposed,  looking  with  confidence  to  those  tribunals  whoM 
noblest  office,  ...  is  to  reliere  by  compensation  inconveniences  of  this 
kind,  if  they  have  happened  through  accident  or  error,  and  to  redress  by 
compensation  and  punishment  ii^uries  that  have  been  committed  by  de- 
Bign." 

>  To  constitute  a  probable  cause  of  capture,  it  is  not  necessary  that 
there  should  be  presumptive  evidence  sufficient  to  condemn.  It  is  suffi- 
cient, if  there  be  circumstances  which  warrant  a  reasonable  suspicion  of 
illegal  conduct.    The  George,  1  Moion'i  U,  8.  CWc.  Ot.  Rep.,  34,  99. 

What  is  proper  evidence. 

873.  The  proper  evidence,  mentioned  in  the  last  arti- 
cle, is  such  as  will  be  admissible  before  the  prize  court. 
It  includes : 

1.  Facts  appearing  by  inspection — as  the  character 
of  the  ship,  her  equipment,  cargo,  crew,  and  pas- 
sengers ; 

2.  The  papers  on  board  other  ;  and, 

3.  The  testimony  of  her  master  and  crew. 

Ltuhington,  {Nandl  Priu  Law,  p.  9,  g  64,)  adds,  that  the  commander 
should  rememember  that  evidenoe  of  the  captors  in  their  own  behalf  will 
not  be  receiyed  by  the  court,  at  least  in  the  first  instance.  See  The  For- 
tuna,  1  J)odtan*i  Rep,,  81 ;  The  Charlotte  Caroline,  Id,,  199,  199 ;  The 
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Heinrich  and  Maria,  4  Oh,  BMn90fi'i  Rep.,  57 ;  The  Haabet,  ^  Id,,  64  ; 
The  Glieiktigb,  6  Id.,  58,  n  ;  The  Aline  and  Fanny,  10  Mbare,  P.  0.  822.  - 
By  the  treaty  between  the  United  States  and  the 
Dominican  )  Feb.  8. 1867.  Art.  XVII.,  15  U,  8.  Stat,  at  L.,  (TV..) 
Bepnblic,  f         167, 

VeneaneU,        Aug.  27,  1860, '*    ZVI.,  12  id.,  1148, 
if  it  doee  not  appear  from  ^'^skip*$eertiflcaie9  that  there  are  contraband 
goods  on  board,  she  shall  be  permitted  to  proceed  on  her  yoyage. 

IfemoraTidum  of  visit  to  he  indorsed  on  ship*s 
papers. 

874.  It  is  the  duty  of  the  visiting  officer  to  write 
upon,  or  attach  to  the  passport  or  other  document  sup- 
posed to  determine  the  national  character  of  the  ship 
visited,  a  memorandum  of  the  visit  or  search,  specifying 
date  and  place,  and  the  name  of  the  visiting  ship  and 
commander,  and  to  sign  his  name  to  the  same  with  the 
addition  of  his  rank. 

LuBhingtan'i  ITawU  Priu  Law,  p.  6,  §  38 ;  p.  8,  §  50. 

Tbe'inatractions  to  British  commanders,  in  Lushingian'a  Nawd  Prite 
Lato,  reqnSre  the  officer  having  made  visitation  or  search  to  inquire  if  the 
master  of  the  ship  has  any  complaint  to  make  of  the  maoner  of  the  act, 
or  on  any  other  gronnd,  and  if  so,  ask  him  to  reduce  it  to  writing.  Also 
that  a  memorandum  of  the  visit  should  be  made  on  the  ship's  passport. 

Sending  in  for  condemnation. 

875.  Except  in  the  cases  otherwise  provided  for  in 
the  next  two  articles,  every  private  ship  detained,  must 
be  immediately  sent  to  the  nearest  safe  port  of  the  cap- 
tor's  nation*  for  adjudication  on  the  validity  of  the 
capture,"  whether  of  ship  or  contents.' 

Treaty  between  France  and  Pern,  Biarch  9.1861,  Art  XXV.,  8  De 
Clereq,  202. 

^LuthinifUm,  {NawA  Prm  Law,  p.  14^  §  76.)  states  the  foUowing 
rules  for  selecting  the  port  of  adjudication.    It  should, 

1.  Be  capable  of  giving  safe  harborage  to  the  ship ; 

2.  Be  large  enough  to  admit  her -without  unlivery  of  cargo ; 
8.  Offer  easy  communication  with  the  prise  court ;  and, 

4.  Be  as  near  as  possible  to  the  place  of  capture. 

In  the  case  of  The  Fanny,  1  Dodion'a  Hep,,  448,  Lord  StaweU  held, 
that  if  a  neutral  merchant  ship  his  goods  on  board  an  armed  ship  of  the 
enemy,  he  betrays  an  intention  to  withdraw  his  goods  from  visitation  and 
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.8earch,~-for  it  is  a  pretumpHo  juris  et  dejure  that  an  armed  ship  will  re- 
^t  viflitatioii  and  search, — and  is  deemed  to  have  abandoned  the  protec- 
tion of  neutrality,  and  to  have  adhered  to  the  enemy. 

But  in  the  opinion  of  Chief  Justice  MarihaU,  in  the  case  of  The 
Nereide,  (0  0r<meh'8  CT.  8.  8upr.  Ot.  Bep„  888,) "  a  neutral  merchant  had  a 
right  to  charter  and  lade  his  goods  on  board  a  belligerent  armed  yeesel 
without  forfeiting  his  neutral  character :"  and  the  same  opinion  was  held 
in  The  Atalanta,  8  WTuaUm'i  U.  8.  Bupr.  Ot.  Sep.,  241. 

*  This  appUes  the  rule  of  adjudication  to  public  property  of  an  enemT 
on  a  priyate  ship,  but  not  to  private  property  found  on  a  public  ship  of 
an  enemy. 

'  Contraband  despatches,  or  persons  captured  at  sea,  wholly  or  parti? 
by  the  agency  of  naval  forces,  must  be  brought  in  with  the  ship  upon 
which  they  were  taken,  for  the  like  adjudication.  See  Mr.  Setear^* 
letter  in  the  Trent  < 


Prize  incapable  of  being  sent  in. 

876.  n  the  captured  ship  or  cargo  be  not  in  a  condi- 
tion to  be  sent  into  port  for  adjudication,  the  captor  mast 
cause  a  survey  and  appraisement  to  be  made,  and  the  re- 
port to  be  sent  to  the  prize  court;  but  if  any  of  the  prop- 
erty can  be  sold,  it  must,  unless  appropriated  for  the 
use  of  the  government  of  the  captor,  be  sold,'  and  the 
proceeds  deposited  with  the  authorized  officer  of  the 
captor's  nation,  subject  to  the  order  of  the  prize  court. 

Suggested  by  act  of  Congress  of  the  United  SUtee,  June  80,  1864,  §  1, 
18  U.  a.  BttU,  <U  Large,  806. 

^  )ij  the  present  rule,  the  sale  may  be  made  in  any  neutral  port  whert 
the  local  authorities  will  allow  the  same  to  be  brought  in  and  sold. 
LvMngton'i  Ncnai  PritteLau,  p.  17,  §§  90, 96  ;  but  DlTislon  V.,  ooncera- 
ing  Nbutbalb,  forbids  such  use  of  neutral  ports. 

Surrender  of  cont/rcbband  of  noar. 

877.  When  only  the  contents  of  a  ship  or  some  of 
them  are  subject  to  condemnation  under  the  provisioni 
of  this  Book,  and  they  are  surrendered  by  the  officer  in 
command,  the  ship  and  the  rest  of  the  contents  remain 
free,  except  that  if  the  seizure  be  made  at  sea,  and  the 
persons  or  things  surrendered  can  not  be  transhipped 
without  grave  inconvenience,  the  ship  and  all  its  con- 
tents may  be  sent  in  as  provided  in  article  875. 
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Treaty  between  France  and  Peru,  March  9, 1861,  8  Be  GUrcq,200,  Art. 
XXIV. 

According  to  the  treatjr  between  the  United  States  and  Bolivia.  Art. 
XIX.,  May  18, 1858, 12  U.  8.  Btat.  at  L.,  1008,  no  Teasel  shall  be  detained  on 
the  higb  seas  on  account  of  having  on  board  articles  of  contraband,  wheo- 
«ver  the  master,  captain  or  supercargo  of  the  vessel  will  deliver  up  tlie 
articles  of  contraband  to  the  captor,  unless  the  quantity  of  such  articles 
be  so  great  or  of  so  large  a  bulk  that  they  can  not  be  received  on  board 
the  capturing  ship  without  great  inconvenience ;  but  in  this  as  well  as  in 
aU  other  cases  of  Just  detention,  the  vessel  detained  must  be  sent  to  the 
nearest  convenient  and  safe  port  for  trial  and  judgment  according  to 
law. 

By  the  treaty  between  the  United  States  and  the 

^iSlJ^bSs"  [  ^®^-  ®'  ^®^'''  ^^-  ^^^^^'*  ^^  ^'  ^'  ^^-  ^  ^"  t^^-)  ^^''• 
VenesBuela',  Aug.  27,  1860,  "  XVI.,  12 /d.,  1143. 
if  it  shall  appear  from  any  ship's  certificate  that  there  are  contraband 
^oods  on  board,  and  the  commander  of  the  same  shall  offer  to  deliver 
them  up,  they  shall  be  received  on  board  the  belligerent  ship  of  war,  and 
•a  receipt  given  therefor,  and  the  ship  shall  then  be  at  liberty  to  pursue 
her  voyage,  unless  the  quantity  of  the  contraband  goods  be  greater  than 
-can  conveniently  be  received  on  boaid  the  belligerent's  ship  of  war ;  in 
which  case,  as  in  all  other  cases  of  just  detention,  the  ship  shall  be  car- 
ried into  the  nearest  safe  and  convenient  port  for  the  delivery  of  the 
same. 

See  also  K<achen<mhy*»  Prw  Lav,  by  PraUt  p.  118. 

The  principle  recognized  by  these  treaties  commends  itself  to  general 
-adoption.  The  difficulty  which  it  presents  in  the  case  of  contraband  per- 
sons and  dispatches,  in  relinquishing  the  existing  method  of  adjudication, 
may  perhaps  be  obviated  by  the  adoption  of  a  more  simple  and  direct 
procedure  in  such  cases.   See  Chapter  LXVIII.,  concerning  Pbizs. 

JDetention  qf  papers  and  persons. 
878.  T^^  commanding  officer  of  any  ship  making  a 
capture  must, 

1.  Secure  the  papers  found  on  board  of  the  captured 
ship  which  relate  to  the  prize,  and  make  an  inventory 
of  the  same,  seal  them  up,  and  send. them,  with  the 
inventory,  to  the  prize  court  in  which  proceedings  are 
to  be  had,'  with  a  written  statement  that  they  are  all 
the  papers  found,  and  in  the  condition  in  which  they 
were  found,  or  explaining  the  absence  of  any,  or  any 
-change  in  their  condition  ; 

2.  Except  in  the  case  of  a  surrender  provided  for 
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by  article  877,  he  mnet  send  in  as  witnesses,  the  master, 
one  or  more  of  the  other  officers,  the  supercargo, 
purser  or  agent  of  the  captured  ship,  and  any  person 
found  on  board  whom  he  may  suppose  to  be  interested 
in  the  captured  ship,  or  to  have  knowledge  respecting 
its  title,  national  character,  or  destination  ; 

3.  He  must  send,  in  charge  of  the  captured  ship,  if 
it  be  sent  in,  a  competent  prize  master  and  crew  *  to 
navigate  the  ship ;' 

4.  He  must  give  a  receipt  for  such  of  the  papers  of 
the  ship  as  he  retains,  which  receipt  must  be  annexed 
to  a  copy  of  the  papers  ;*  and  when  persons  or  things 
are  taken  out  of  the  ship  as  contraband,  he  must  give 
a  receipt  therefor,  signed  by  him,  with  the  addition 
of  his  rank ;' 

6.  He  must  allow  the  master  and  a  sufficient  num- 
ber of  the  officers  and  crew  of  the  captured  ship  to  re- 
main on  board,  to  secure  the  ship  and  its  contents  from 
unlawful  interference,  until  they  are  delivered  into  the 
custody  of  a  prize  court ;  * 

6.  He  must  allow  all  other  persons  on  board,  not 
impressed  with  the  military  character  of  the  enemy, 
nor  duly  charged  with  oflPenses  against  the  captor's  na- 
tion, under  the  provisions  of  this  Book,  to  remain  on 
board  until  they  reach  port,'  if  they  choose,  unless  the 
safe  navigation  of  the  ship  require  their  removal.' 

>  The  castody  of  the  papers  of  captared  yesBels  belongs  ezclasivelj  to 
the  prize  court.  It  is  the  duty  of  the  captors,  immediately  upoD  arrival 
in  port,  to  deliver,  upon  oath,  aU  the  papers  of  the  captured  vesst*!  into 
the  registry  of  the  prise  court.  The  Diana,  2  GaUi9on*9  U,  8.  Cire.  Ct. 
Sep.,  08. 

*  Thas  far  suggested  by  Act  of  Congress  of  the  United  States,  June  30, 
1864.  §  1,  18  U.  S.  Stat,  at  fMrge,  806. 

'  The  rule,  that  captors  ought  to  allow  some  of  the  offloers  and  crew 
of  a  captured  vessel  to  remain  on  board  of  her,  has  no  reference  to  the 
navigation  of  the  ship.  It  is  adopted  with  a  view  to  prevent  embezsle- 
ment  and  fraud,  and  to  bring  before  the  prize  court  persons  who  can 
speak  to  the  national  character  and  proprietary  interests  of  the  ship  and 
cargo.    The  captors  are  not  bound  to  allow  the  captared  crew  to  navigate 
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the  ship,  nor  are  the  latter  boand  to  perform  such  duty.  The  captors 
are  bound  to  put  on  board  a  suflBcient  crew  to  narigate  the  ship.  The 
George,  1  Ma9on'9  U.  8,  Oiro,  Ct.  Rep.,  24. 

LuMngtan,  {Naioai  PHm  La/u>,  p.  15,  §  79,)  sajs,  that  the  Gommander 
should  invite,  but  can  not  coerce,  the  master  and  crew  to  aid  in  naviga- 
ting the  prize  into  port. 

«  Treaty  between  the  United  States  and  the 

^R^ublkl }  ^®^-    ®'  ^^'^'  ^^-   ^^*  ^^  ^'  ^'  Stat,  at  L.,  (TV.,)  167. 

Venesuela,    Aug.  27. 1860,     "    XIX.,  12  Id,,  1148. 

Hayti,  Nov.   8.  1864.     "  XXVI.,  18  /A,  711. 

■  This  clause  is  new. 
*  It  is  provided  in  the  treaty  between  the  United  States  and  the 

^S^uWte,  [  ^^^'  ®'  ^^"^^  ^^'  ^^^•'  ^^  ^-  ^-  ^^'  ^  -^"(^•')  1^*^- 
Venezuela,'  Aug.  27, 1860,  "  XX.,  12  Id,,  1143, 
that  it  shall  not  be  lawful  to  remove  the  master,  commander  or  super- 
cargo of  any  captured  ship  from  on  board  thereof,  daring  the  time  the 
ship  may  be  at  sea  after  her  capture,  or  pending  the  proceedings  against 
her,  or  her  cargo,  or  anything  relating  thereto. 

And  lAuMngton,  (NawU  Pri§6  Law,  p.  20,  §  110,)  says,  that  the  prise 
master  can  not  subject  the  master  and  crew  of  the  capture  ship  to  any 
unnecessary  restraint. 

^  Persons  found  on  board  of  a  captured  vessel  do  not  pass  with  the 
Teasel  and  cargo  into  judicial  custody.  They  are  subject  to  the  control 
of  the  court  for  their  examination  ;  but  when  the  business  of  the  court 
does  not  require  their  detention  as  ezaminants,  the  discharge  or  deten- 
tion of  such  persons  rests  with  the  officers  of  the  naval  service  according 
to  its  rules.  The  Salvor,  (B.  Dist.  of  Pa..)  4  PkUadsiphia  Sep,,  400. 
The  French  courts  hold  that  they  are  prisoners  of  war.  Bafboux 
Juritpr,  du  eontnU  des  Prises,  (Paris  and  London,  1872.) 

'  This  exception  should  of  coarse  be  recognized  in  framing  a  positive 
rule. 


Detention  in  cases  of  suspicion. 

879.  A  private  ship  may  be  detained  by  a  belligerent 
on  the  following  grounds  of  suspicion,  if  not  explained 
to  the  satisfaction  of  the  commander ;' 

1.  Carrjdng  no  passport  such  as  is  required  by  arti- 
cle 278;* 

2.  Carrying  any  false  or  simulated  passport  or  other 
papers  affecting  the  character  of  the  ship,  contents  or 
voyage,  such  as  certificate  of  registry,  sea  letter,  charter- 
party,  logs,  builder's  contract,  bill  of  sale,  bills  of  lad- 
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ing,  invoices,  manifest,  clearance,  muster  roll,  shipping 
articles,  bill  of  health,  Ac.  ; 

8.  Carrying  papers  which,  in  any-  respect  material  to 
the  question  of  contraband,  are  inconsistent  with  each 
other,  or  with  the  declarations  of  the  master  to  the 
visiting  officer  ;* 

4.  Withholding  from  the  visiting  officer  any  papers 
material  to  the  character  of  the  ship,  contents  or  voy- 
age; 

6.  Spoliation  of  papers,  of  any  kind,  that  were  on 
board  the  ship  ;*  and, 

6.  Using  false  colors  or  signals,  to  deceive  the  bel- 
ligerent.* 

•^  The  first  Are  Babdlyisions  are  Id  Hubstance  taKen  from  LuMngtan^i 
Nawd  PriMe  Lav>,  p.  24,  §g  124-168,  where  a  list  of  the  usual  ship's 
papers  for  each  of  the  leading  commercial  nations  is  girea. 

*  Ships  must  be  furnished  with  sea  letters  or  paraports,  expressing  the 
name,  property  and  bulk  of  the  sbips,  as  also  the  name  and  place  of 
habitation  of  the  master  and  commander  of  the  ship ;  and  when  laden, 
they  shall  also  be  provided  with  certificates  containing  the  several  par- 
ticulars of  the  cargo,  and  the  place  whence  the  ship  sailed,  which  shall 
be  made  out  by  the  officers  of  the  place  whence  the  ship  sailed  ;  and 
when  without  these  papers,  ships  may  be  detained,  to  be  adjudged  by  the 
competent  tribunal,  and  may  be  declared  legal  prise,  unless  the  defect 
of  papers  shall  prove  to  be  owing  to  accident.  Treaty  between  the 
United  States  and  BoUvia,  Art.  XZIL,  May  18, 18S8, 12  (T.  8.  Staz.  at  L., 
1008. 

A  passport  is  issued  in  the  name  of  a  sovereign  power  or  State ;  but 
a  *'  sea  letter"  or  "  certificate"  is  issued  in  the  name  of  the  civil  au- 
thorities of  the  port  from  which  the  vessel  is  fitted  out. 

Twiu,  in  his  Law  of  JfoHons,  pt.  II.,  p.  188.  §  94,  states  the  present 
rule  to  be,  that  where  treaties  exist  in  regard  to  the  exhibition  of  a  pass 
or  sea  letter,  such  ships  only  as  are  furnished  with  the  specified  pass  or 
sea  letter  are  entitled  to  the  treaty  privileges,  whatever  they  may  be.  In 
other  cases  the  pass  is  not  in  the  present  day  an  indispensable  document, 
if  there  are  other  papers  on  board,  which  satisfactorily  estaUiiih  the 
character,  property  and  destination  of  the  ship  and  cargo.  Amongst  them 
the  most  important  is  the  builder's  contract,  or  the  bill  of  sale,  in  case 
the  ship  has  never  changed  owners  ;  and  in  addition  the  certificate  of 
registry,  if  the  municipal  law  of  the  port,  from  which  the  ship  hails,  re- 
quired that  she  should  be  registered.  If  these  two  papers  are  on  board 
«nd  their  bona  flda  is  not  impeached,  the  proof  of  the  property  aa  n- 
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^puds  the  ship  will  be  saffldezitlT^  complete,  so  far  as  docamentarj  evi. 
dence  ia  concerned.  With  regard  to  the  cargo.  If  the  ship  is  a  general 
ship,  her  fMKnifenA  and  the  Wl%  of  lading  are  the  best  evidence  of  both  the 
ownership  and  the  destination  of  the  cargo.  If,  on  the  other  hand,  the 
vessel  should  be  chartered,  the  eharUT'pariy  should  also  be  on  board ; 
bat  the  absence  of  the  charter-partjr  will  not  jastify  the  condemnation  oi 
the  ship,  any  more  than  the  absence  of  the  invoice  of  the  goods  ;  bat  the 
non-production  of  any  ship's  paper,  which  is  in  strict  law  documentary 
evidence  either  in  regard  to  the  ship  herself  or  to  the  cargo,  will  justify 
the  sending  the  vessel  into  port  for  inquiry,  in  order  that  the  master  may 
account  satisfactorily  before  a  court  of  prize  for  the  absence  of  the  miss- 
ing  document. 

'  A  nation  can  not  be  bound  by  the  flags  or  pax>ers  used  by  a  ship  ;  but 
can  go  behind  the  ostensible  neutral  character  indicated  by  these,  and 
-ascertain  the  actual  character.  The  belligerent  may  hold  the  ship  con- 
dnded  by  the  fact  of  having  used  the  flags  and  papers  she  has  knowingly 
^carried,  if  that  result  is  favorable  to  the  interests  of  the  belligerent. 
Dana's  Wheaion,  Mem,  of  Intern.  Law,  §  840,  note  16S. 

*  It  is  no  excuse  for  spoliation  to  allege  that  the  papers  destroyed  were 
private  papers  not  affecting  vessel  or  cargo.  The  Two  Brothers,  1  Ch. 
JSobin3(m*$Bep.,  182. 

In  the  case  of  The  Pizarro,  2  Wheaton'i  U.  8.  8upr.  Ct.  Bep.,  227,  it 
was  held,  that  concealment  or  spoliation  of  papers  is  not  of  itself  a  suffi- 
cient ground  for  condenmation  in  a  prize  court.  It  is  undoubtedly  a  dr- 
eumstance  calculated  to  excite  snspidon.  But  it  is  open  to  explanation, 
for  it  may  have  arisen  from  accident,  necessity,  or  superior  force ;  and  if 
the  party  in  the  first  instance  fairly  and  frankly  explain  it  to  the  satis- 
-faction  of  the  court,  it  deprives  him  of  no  right  to  which  he  was  other 
wise  entitled. 

•  See  Articles  61,  764,  and  766. 


"  Spoliation  qf  papers^ ^  d^ned. 

880.  Spoliation  of  papers  is  the  willful  destruction 
or  throwing  overboard  of  any  papers  on  board  a  ship, 
for  the  purpose  of  deceiving  a  belligerent. 

PcDssive   enemies  ct  neutrals  on  board   captured 


881.  Passive  enemies  or  neutrals  on  a  captured  ship, 
if  they  are  not  contraband  of  war,  nor  charged  with  an 
offense  against  the  provisions  of  this  Book,  are  entitled 
to  immediate  release,  except  that  if  required  as  wit- 
nesses they  may  be  carried  into  the  port  of  adjudication 
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and  detained  according  to  law,  until  their  testimony 
can  be  secured,  and  no  longer. 

l7UtrueH<ms  of  UwUed  8Me$  Navy  Department,  of  May  9, 1864,  modi- 
fled  BO  as  to  inclade  all  passiye  enemies  as  well  as  neatrals. 
It  is  provided  by  the  treaty  between  the  United  States  and  the 

^R^^piiblfc,   [Art. XXL,  Feb.    S,  1867, 16  U. 8, Stat,  at L.,(Tr.,)W. 

Venezuela,  "  XX.,  Aug.  27, 1800, 12  /A,  1143, 
that  in  all  cases  where  a  vessel  of  the  members  of  either  nation  shall  be 
captured  or  seised  or  held  for  adjudication,  her  officers,  passengers  and 
crew  shall  be  treated  hospitably,  and  shall  not  be  imprisoned  or  deprived 
of  any  part  of  their  wearing  apparel,  nor  of  the  possession  and  use  of  their 
money,  not  exceeding  for  the  captain,  supercargo,  mate  and  passengers, 
five  hundred  dollars  each,  and  for  the  sailors  one  hundred  dollaxs  each. 

Persons  on  board  a  captured  ar^nsdpttblic  ship  or 
ship  without  colors. 

882.  Persons  captured  in  a  public  armed  ship  or  in 
a  ship  without  passport  or  colors,  are  prisoners  of  war, 
unless  they  are  passengers  only,  having  no  interest  in 
ship  or  cargo,  and  not  charged  with  an  offense  against 
the  provisions  of  this  Book. 

InetruetUme  qf  United  Statee  Navy  Department  of  May  9,  1864,  ex- 
tended. 

When  ship  and  cargo  must  T>e  released. 

883.  The  ships  visited,  and  articles  not  transhipped 
under  article  877,  though  found  proper  to  be  detained, 
must  be  released  by  the  commander  of  the  visiting 
ship,  in  either  of  the  following  cases : 

1.  If  the  surveying  officers  report  the  ship  to  be  not 
in  a  condition  to  be  sent  to  a  proper  port ; 

2.  If  the  commander  is  unable  to  spare  a  prize  crew 
to  navigate  the  ship  ;  or, 

8.  If,  after  detention,  further  facts  come  to  his 
knowledge,  showing  that  the  ship  has  been  improperly 
detained. 

LuMngUm*$  Naval  Prue  Law,  p.  18,  %  100,  omitting  the  exception  by 
which  ships  belonging  to  the  enemy  may  be  destroyed. 

Duty  of  prize  officer. 

884.  The  prize  officer  of  a'captured  ship  must  make 
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his  way  diligently  to  the  selected  port,  and  deliver  to 
the  proper  authorities  of  his  nation  the  documents  and 
papers  and  the  inventory,  and  make  affidavit  that  they 
are  the  same,  and  in  the  same  condition  as  delivered  to 
him  by  the  commanding  officer  of  the  ship  making  the 
capture,  or  explaining  any  absence  or  change  of  condi- 
tion therein,  and  that  the  prize  is  in  the  same  condition 
as  delivered  to  him,  or  explaining  any  loss  or  damage 
thereto ;  and  must  deliver  the  persons  sent  as  witnesses 
into  the  custody  of  the  prize  court,  and  retain  the  prize 
in  his  charge  until  it  shall  be  taken  therefrom  by 
process  from  the  prize  court. 

Act  of  Congress  of  the  United  States,  Jane  80, 1864,  §  8.  18  U.  8.  Stat, 
at  L€vrge,  806. 

Persons  and  things  captured  as  cordraiband  to  he 
brought  btfore  a  prize  court 

885.  Except  in  the  case  of  a  voluntary  surrender, 
by  the  master  of  a  ship  captured  or  detained,  as  pro- 
vided in  article  877,  or  of  a  sale  under  article  876,  all 
persons  and  things  captured  at  sea  as  contraband  of 
war,  must  be  brought  on  shore  in  presence  of  the  com- 
petent officers  of  the  prize  court,  and  an  inventory  of 
such  things  be  made  by  them  ;  and  any  interference 
with  such  persons  or  things,  and  any  sale  of  the  things, 
without  lawful  process  of  a  prize  court,  is  unlawful. 

Treaty  between  the  United  States  and 

^^^blf"  \  ^^^'    ®'  ^^'^'  ^^'  ^^^    ^^  ^-  ^'  ^^-  ^  ^'  (^-'J  ^^'^' 
Venezuela',    Aug.  27. 1860,     *'    XIX.,  12 /tf.,  1148. 

Hestoration  qfter  unlawful  capture. 

886-  It  is  the  duty  of  a  belligerent,  having  seized 
persons  and  things  in  violation  of  the  provisions  of  this 
Book,  to  set  such  persons  at  liberty,  to  restore  such 
things  to  their  owners,  and  to  give  indemnity  for  the 
injury. 

Bjr  the  existing  rale,  a  prize  captnred  in  violation  of  neutrality  is  on]j 
restored  on  demand  of  the  neutral  nation  ;  bat  it  seems  to  be  in  harmony 
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with  the  other  proYisiozis  of  this  Book,  to  disallow  this  qoalificatiQii  of 
the  obligation,  although  the  nsaal  mode  of  obtaining  redress  may  be  hj 
application  of  the  neatral  government. 

LuMngtan,  {Nanal  Prke  Law,  p.  62,  g§  266,  267.)  says,  that  a  ship  in 
neatral  territorial  waters  is  not  liable  to  visit,  search,  or  detention,  even 
though  beyond  those  limits  when  first  descried  or  chased.  And  he  adds, 
that  if  a  commander  ascertain  that  his  capture  was  made  in  such  waters, 
he  must  release  the  prise,  if  express  application  be  made  by  the  authori- 
ties of  the  neutral  territory. 

Liability  of  commander. 

887.  The  commander  *  of  a  visiting  ship  is  responsi- 
ble, in  person  and  property,  for  making  a  capture  with- 
out probable  cause ;'  and  for  all  losses  by  inevitable 
accident  resulting  therefrom,  during  the  detention  of 
the  ship  ;•  for  any  extortion,  insult  or  violence*  caused 
to  persons  on  board  the  visited  ship ;  for  any  embezzle- 
ment,' wrongful  spoliation  of  property  *  on  board  such 
ship,  or  other  abuse  of  his  lawful  authority  ;^  and,  upon 
a  restoration  of  the  property,  for  any  loss  occurring  to 
ship  or  cargo  from  neglect  of  ordinary  care  in  respect 
thereto,*  or  in  consequence  of  a  deviation  from  a  direct 
route  to  the  port  of  adjudication  ;•  for  unnecessary  de- 
lay in  sending  the  ship  into  port, "  or  in  initiating  or 
prosecuting  proceedings  for  adjudication." 

>  The  existing  rule  in  respect  to  captures  by  public  ships  is,  that  the 
actual  wrong-doer  alone  is  responsible  for  any  wrong  done  or  illegalitr 
oommitted  on  the  prise,  excepting  acts  done  by  members  of  the  seising 
yessel  in  obedience  to  the  orders  of  their  superiors.  The  Louisa  Agnes. 
{Blatchford'%  Priu  Ctues,  U.  S.  DUi,  Ot,)  p.  107.  By  the  above  Anide 
the  commander  alone  is  made  responsible;  but  perhaps  the  liabUitj 
should  be  extended  to  others  engaged  with  him. 

*  Every  marine  capture  is  at  the  peril  of  the  party.  The  captor  ma$t 
show  just  grounds  for  the  violence,  or  he  is  liable  for  damsges.  Miller 
c.  The  Resolution,  2  DaUaa,  {Fed,  Ct,  of  App.)  Mep„  1 ;  Del  Col  v.  Ar- 
nold, 8  Dallas'  {U,  8.  Bupr.  Ct,  Sep.)  883  ;  Murray  e.  The  Charming  Bet- 
sey. 2  Graneh*i  U,  8.  8upr,  Ot,  Rep,,  64;  Nealey  e.  Shattuck,  3  Id.,  458; 
affirming  S.  C,  1  WoiMngtan'i  U.  8,  Cvrc,  Ct.  Bep.,  245;  HolUngsworth 
«.  The  Betsey,  2  FeUr»*  Adm,  Sep.,  (U.  8.  DUt.  Ct.,)  380. 

A  belligerent  cruiser  that  with  probable  cause  seizes  a  neatral  and 
takes  her  into  port  for  adjudication,  and  proceeds  regularly,  is  not  a 
witong-doer ;  the  act  is  not  tortious.   The  order  of  restoration  proves  that 
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the  property  was  neutral ;  not  that  it  was  not  taken  without  probable 
cause.  Jennings  v.  Carson,  4  Oranch'i  U.  8.  dupr,  Ct.  Bep.,  2,  To  sim- 
ilar  effect.  The  Liverpool  Packet,  1  OaUisan's  U.  8.  Cire.  Ct.  Bep,,  618  ; 
The  Rover,  2  Id.,  240  ;  Maisonnaire  «.  Keating,  2  Id.,  828. 

If  a  captor  transcend  his  powers  and  rights,  he  becomes  guilty  of  a 
marine  trespass,  and  is  amenable  in  damages  for  the  injury  suataioed  ; 
and  where  th4  vessel  has  been  lost  in  consequence  of  such  illegal  acts, 
the  value  of  the  vessel,  the  prime  cost  of  the  cargo,  with  all  charges  and 
the  premium  of  insurance,  are  to  be  allowed  in  ascertaining  the  damages. 
The  Anna  Maria,  2  WheaUm'i  U.  8.  8upr.  Ct.  Sep.,  827. 

If  a  ship  be  detained  without  probable  cause,  the  liability  of  the  com- 
mander extends,  says  LuMfiffton,  {Naotd  Prize  La/iB,  p.  9,  §§  66,  67,)  to 
the  extent  of  making  good  losses  by  inevitable  accident  while  the  prize 
was  in  his  hands.  If  there  was  probable  cause,  he  is  not  liable  for 
casualties. 

^  By  the  treaty  between  the  United  States  and  the 

^ubH^  f  ^®^'  ®'  ^^"^^  ^^-  ^^^^^'  ^^  ^'  ^'  '®^-  ^  ^''  t^-.)  ^^''• 
Bolivia,  '  May  18,  1868,  "  XXL,  12  M.  1003, 
the  commanders  of  the  public  armed  ships  of  either  nation  are  made 
responsible  with  their  persons  and  property  for  any  extortion,  violence  or 
iU-treatment  caused,  when  visiting  ships  of  the  other  nation  on  the  high 
seas. 

And  by  the  treaty  between  the  United  States  and  Venesuela,  Aug.  27, 
1860,  Art.  XXII.,  12  CT.  8.  8tat.  at  L.,  1148,  the  commander  is  also  made 
liable  for  all  damages,  and  the  interest  thereof,  of  whatever  nature  the 
damages  may  be. 

*  lAuhingUm*%  ITaoal  Pritte  Law,  p.  20,  §  109. 

*  Misconduct  on  the  part  of  the  captors, — e.ff,,  a  wrongful  spoliation  of 
property  on  board  a  prize,  or  separation  of  the  officers  or  crew  from  her, 
may  destroy  the  legality  of  the  capture,  and  subject  the  captors,  person. 
aUy,  to  punishment  for  the  infringement  of  the  laws  of  maritime  warfare. 
The  right  of  seisure  by  the  belligerent  is  dependent  upon  the  lawful  use 
of  that  power  by  the  captors  at  sea.  The  Jane  Campbell,  BlateHtford'e 
Prite  Caeee,  (TJ.  8.  Ditt.  Ct.,)  101. 

^  Treaty  between  France  and  Pern,  March  9,  1861,  Art.  XXV.,  8  De 
Clereq,  201. 

'  There  is  no  rule  of  law  which  requires  a  captor  to  exercise  extraor- 
dinary dUiffonee  in  the  care  of  a  prize.  The  case  is  not  distinguishable 
in  this  respect  from  that  of  a  bailment,  beneficial  to  both  parties ;  and  the 
captor  is  liable  for  ordinary  diligence  only.  The  Qeorge,  1  Ma9on*e  U. 
a.  Cire.  Ct.  Bep.,  24. 

*  The  commander  is  bound  to.  use  the  strictest  care.  Omission  to  em- 
ploy a  pilot  in  places  where  pilotage  Is  usual  is  want  of  care.  LrUhing* 
ton'e  Namt  Priee  Lau,  p.  19,  g§  105-108. 

^LuMngton'i  JTawd  Priee  Law,  p.  18.  §  71 ;  and  cams  cited, 
"is., p.  21,  §116. 


S72  oinxiKES  OF  ait 

T%€  same, 

888.  The  commander  of  a  visiting  ship  is  responsible 
in  damages  for  the  wrongful  acts  of  all  under  his  com- 
mand, whether  he  himself  be  present  or  absent,  when 
they  are  committed.  He  is  not  exonerated  by  being 
under  a  superior  officer,  unless  the  latter  was  actually 
present  and  co-operating,  or  issued  express  orders  to 
do  the  act  in  question. 

Lu8hington*9  Naeai  Priee  Law,  p.  2,  g  7 ;  The  Mentor,  1  Oh,  Bobituoh't 
Rep.,  170  ;  The  Diligentia,  1  Dodstm^i  Bep„  404  ;  The  Aetaon,  2  /d,  48; 
The  Eleanor,  2  Wheaian'»  U.  8,  8upr,  Ct  Rep.,  846. 

Right  of  all  ships  to  d^end  against  attack. 

889.  Subject  to  the  provisions  of  this  Chapter,  every 
ship,  whether  public  or  private,  has  a  right  to  repel 
the  attack  of  an  enemy,'  and  to  capture  and  send  in  as 
prize  the  attacking  .ship.' 

*  Haven  v.  Holland,  2  Mcacn'%  U.  8.  Ovrc  Ci.  Rep.,  280 ;  The  Marianna 
Flora,  11  Wh6<d<m'%  U.  8.  8upr.  Ct.  Rep.,  1 ;  affirming  8  MamnCi  U.  8. 
Ore.  Ct.  Rep.,  116. 

*  The  Anne,  8  WheaUm'e  U.  8.  Ore  Ot.  Rep.,  485. 

Salvage. 

890-  Where  property  captured  in  war  is  recaptured 
at  sea,  the  recaptors  may  send  it  into  a  court  of  adjudi- 
cation, in  order  to  have  their  claim  of  salvage  estab- 
lished. 

See  HaUeek,  InUm.  Law  and  Law  of  Wmr,  p.  867 ;  and  note  to  Article 


CHAPTER  LXVII. 

BLOCKADE. 

It  is  thoaght  that  the  abandonment  of  the  right  of  making  pareljeom- 
merdal  blockades  wiU  be  but  a  email  sacrifice  of  belligerent  power, 
compared  with  the  immense  diminution  it  will  effect  in  the  eyils  of 
war.    It  has  been  remarked  by  Lwhington,  {Natal  Priee  Lam,  Intro.. 


INTEBNATIONAL  CODE.  673 

p.  ziii.,)  that  the  effect  of  steam  commerce  will  be  to  make  such  block- 
ades, if  not  more  rare,  at  any  rate,  of  less  significance  than  formerly ; 
since  only  to  ports  very  exceptionally  sitaated  will  the  temporary  loss 
of  maritime  intercourse  be  a  very  serious  matter  so  long  as  there  is  left 
open  to  them  land  communication  by  railway. 

Abticlb  801.  Objects  of  blockade. 

892.  "Military  port  "defined. 

Objects  of  blockade. 

891.  A  belligereDt  may  blockade  military  ports,  and 
no  others,  and  so  far  only  as  is  necessary  to  capture 
contraband  of  war. 

^"^  Military  porV^  defined, 

892.  A  military  port  is  a  fortified  port  or  one  occu- 
pied by  a  military  force  larger  than  is  necessary  for 
the  preservation  of  domestic  order. 

The  principal  existing  rules,  as  modified  by  modem  treaties,  may  be 
indicated  as  follows : 

1.  ObjeeU  of  blockade.  A  belligerent  may  blockade  all  or  any  part  of 
the  coasts,  ports  and  roadsteads  of  the  hostile  nation,  so  far  as  necessary 
for  attaining  the  object  of  the  war. 

A  war  must  exist  de  faeto  ;  but  a  civil  war  in  which  one  party  claims 
sovereign  rights  as  against  the  other,  is  within  the  rule.  Prize  Cases,  2 
Black's  V.  8.  Supreme  Court  Rep.,  686.  And  in  the  case  of  The  Mary 
Clinton,  BlaUhford's  Prize  dues,  (U.  8.  Diet.  Ot.,)  556,  it  was  held  that 
the  proclamation  of  the  blockade  is  sufficient  and  conclusive  evidence 
of  the  existence  of  the  war. 

2.  Classes  of  blockades.    Blockades  are  either,  1,  simple ;  or,  2,  public. 
A  public  blockade  is  one  which  has  been  duly  notified  to  other  nations 

by  the  nation  establishing  it.    All  others  are  simple  blockades. 

In  the  ease  of  a  simple  blockade,  captors  are  bound  to  prove  its  exist- 
ence at'the  time  of  capture ;  n/hile  in  the  case  of  a  public  blockade,  the 
claimants  are  held  to  proof  of  discontinuance,  in  order  to  protect  them- 
selves from  the  penalties  of  attempted  violation.  The  case  of  The  Cir- 
cassian, 2  Wallace's  U.  8.  Supr.  Ct.  Sep.,  185,  (see  BlurUschli,  Droit  In- 
terruUional  CodiJU,  §  881),  aUowa  an  effective  blockade  in  anticipation  of 
notice. 

8.  AuthorUy  of  officer.  A  blockade  of  any  port  established  by  a  com- 
manding officer  is  not  void  for  want  of  special  authority,  unless  dis- 
-avowed  by  his  government.    Some  authorities  question  the  right  of  an 
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officer  to  establisli  a  blockaae  withoat  instmctionfl,  if  lie  be  near  enoogb 
to  the  government  to  enable  him  to  receive  them  ;  bat  the  better  opinitm 
seems  to  be  that  the  neatral  can  not  impeach  the  officer's  aathorii  j  so^ 
long  as  the  act  is  not  disavowed  by  his  government.  Halleek,  InUrn. 
Law  and  LatOM  of  War,  p.  637 ;  and  see  The  Circassian,  2  Wallaee*$  U. 
a.  8upr.  Ct.  Bep.,  185 ;  In  re  Rolla,  6  RMnmm'9  Adm,  Rep.,  864  ;  Cam. 
eron  «.  Eyte,  8  Knapp,  P.  0. 88^. 

4.  Notice.  A  private  neatral  ship  destined  for  a  blockaded  port  can. 
not  be  seized,  unless  notice  of  the  blockade  has  first  be^n  given  to  it,  and 
indorsed  upon  its  papers  by  a  ship  of  the  blockading  sqaadron.  The  in> 
dorsement  mast  state  the  day  and  the  place  of  giving  sach  notice. 
Treaty  between  France  and  Peru,  Art.  XXII.,  March  9,  1861,  8  De 
Clercq,  201.  The  same  rale  was  adopted  by  Italy  in  the  war  of  1866, 
with  Aastria.    Lwhington'i  Naval  Prwe  Law,  Introd.,  p.ix..  note. 

The  mere  intention  to  enter  a  blockaded  port  anoonnected  with  iny 
other  fact,  is  not  sufficient  for  the  condemnation  of  a  neatral  vessel. 

The  treaty  between  the  United  States  and  Great  Britain  provides  that 
every  vessel  may  be  turned  away  from  every  blockaded  or  besieged 
port  or  place,  which  shall  have  sailed  for  the  same  withoat  knowledge 
of  the  blockade  or  siege ;  bat  she  shall  not  be  detained,  nor  her  cargo,  if 
not  contraband,  be  confiscated,  unless,  after  notice,  she  shall  again  at- 
tempt to  enter ;  but  she  shall  be  permitted  to  go  to  any  other  port  or 
place  she  may  think  proper.  And  this  treaty  is  conceived  to  be  a  correct 
exposition  of  the  present  law  of  nations  upon  this  point.  The  intention^ 
must  be  manifested  in  such  manner  as  to  be  equivalent  to  an  attempt. 
Fitzsimmons  e.  Newport  Ins.  Co.,  4  Cranch'a  U.  8.  8upr,  Ot.  Rep.^  185. 
See  also  treaty  between  the  United  States  and 

^Sicilil^^  \  ^^'    ^'  ^^^'  ^^'    ^^'  ^^  ^'  ^'  ^^^^^  »• 
Bolivia, '       May  18,  1868.    "    XX.,  13  Id.,  1003. 
Venezuela,    Aug.  27. 1860,    -  XII.,  12  Id,,  1148. 

X^:iz  \ ^^^- «'  '^''      ^« ^^ (^'j ^«^- 

In  the  absence  of  such  a  treaty,  the  courts  do  not  require  notice ;  see- 
5  Cranch's  Rep.,  885 ;  1  Kent's  Commentaries,  150  ;  1  BMnson's  Bep.,  78, 
ISO :  2  Id.,  94  ;  The  Circassian,  2  WaUace^s  U.  8.  8upr.  Ct.  Rep.,  135 ; 
Wkeaion  on  Capture,  193-207;  The  Hallip  Jackson,  Blatchford:s  Piw 
Cases,  ( U,  8.  Diet.  Ct.,)  2,  48 ;  The  Empress,  Id.,  175  :  except  where  the 
vcBsel  sails  without  a  knowledge  of  the  blockade ;  The  Nayade,  1  Ifew^ 
berry's  Adm.  Rep.,  (U.  8.  Diet.  Ct.,)  866. 

In  the  case  of  the  Louisa  Agnes,  Blatehford's  Prize  Cases,  (U.  8.  Diet, 
Ct.,)  p.  107,  it  was  held  that  the  departure  of  a  ship  from  the  blockaded 
port,  under  the  compulsory  direction  of  a  blockading  cruiser,  does  not 
reintegrate  her  to  the  state  of  an  innocent  trader,  and  she  may  still  be 
arrested  for  the  offense  of  attempting  to  violate  the  blockade. 

▲  notice  of  a  blockade  to  the  officials  of  a  neatral  gOTemment  it 
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deemed  a  sufficient  notice  of  it  to  the  subjectB  of  sacb  goyernment.  7 
Ch.  Bobinsan'a  Sep.,  118;  1  Kenfs  Commentaries,  147;  Whe(a<m  on 
Capture,  108-109;  Tbe  Hiawatha,  Blaiehford'e  Priu  Caees,  (U.  8.  DUt. 
Ct.»)  1. 

6.  Efficiency,  Blockades,  in  order  to  be  binding,  mast  be  efibetive ; 
that  is  to  say,  maintained  by  a  force  safflcient  really  to  prevent  access  tor 
the  coast  by  the  enemy.    Congress  of  Paris,  1856. 

Altboagh  this  role  admits  occasional  absence  of  blockadingr  vessels, 
from  stress  of  weather  or  other  contingencies,  yet  the  law  demands  the 
allotment  and  stationing  of  that  amonnt  of  force  for  the  service  which 
shall  render  it  physically  hazardoaB  for  other  craft  to  evade  the  blockade^ 
1  Ker^^e  Commentaries,  144-161 ;  8  Phiiiimore*s  Intern,  Law,  287 ;  Wool- 
scffs  International  Lau>,  §  186  ;  1  8pink  Prise  Cases,  111,  171 ;  The  Sarah 
Starr,  Blatehford's  Prise  Cases,  {U.  8,  Diet,  Ct.,)  69. 

In  the  case  of  an  inland  port,  a  blockade  may  be  maintained  by  bat- 
teries  commanding  the  river  or  inlet  by  which  it  may  be  approached, 
supported  by  a  naval  force  sufficient  to  warn  off  innocent  vessels,  and 
capture  offending  vessels  attemptiug  to  enter.  The  Circassian,  2  Wal^ 
lace's  U.  8.  8upr,  Ct,  Sep.,  185. 

A  blockade  ceases  whenever  the  vessels  which  maintain  it  are  with- 
drawn, whether  with  or  without  compulsion  from  the  enemy,  so  that  the 
undertaking  is,  for  the  time,  at  least,  abandoned.  Woolsey's  International 
Law,  %  187. 

6.  Violation,  Unless  the  blockade  be  directed  against  Ingress  or  egress 
alone,  a  vessel  violates  the  law  of  blockade,  by  any  positive  act  towards 
entering  or  quitting,  or  by  showing  a  clear  and  speedy  intention  to  enter 
or  leave  a  blockaded  port,  except  in  distress.  The  Coosa,  1  Newberry's 
AdmvraUy  Bop.,  {U.  8.  Dist.Ct.,)  898 ;  1  Ch.  BMnson's  Bep,,  86,  161, 171 ; 
The  Hiawatha,  Blatchford's  Prise  Cases,  (U,  8.  Bist,  Ct„)  p.  1 ;  The 
Emprefiis,  Id.,  p.  175 ;  Eatteek^s  Intern,  Law  db  Laws  of  Wwr,  ch.  28, 
§23. 

A  remote  intention  to  violate  a  legal  blockade,  entertained  at  the  out- 
set of  the  voyage,  is  not  sufficient  cause  to  authorize  the  seizure  of  a  ves- 
sel .     Woolsey's  Intern,  Law,  §  188 . 

However  earnestly  the  criminal  intent  may  have  been  entertained  and 
proceeded  upon  for  a  time,  if  it  be  really  given  up  before  the  arrest,  the 
property  is  not  liable  to  confiscation  because  of  the  previous  wrongful 
purpose.  1  Renins  Commentaries,  147 ;  The  John  Gilpin,  Blatchfwd's 
Prize  Cases,  {U,  8.  Diet.  Ct.,)  291. 

Persisting  in  the  intention  to  enter  a  blockaded  port,  after  warning  by 
the  blockading  force,  is  not  an  attempt  to  enter,  nor  a  breach  of  the 
blockade,  unless  connected  with  some  act  on  the  part  of  the  vessel. 

Under  the  treaty  between  the  United  States  and  Great  Britain,  a 
second  attempt  to  enter  must  be  made  after  notification  of  the  blockade. 
Lingering  about  the  place,  as  if  watching  for  an  opportunity  to  sail  into 
it,  or  the  single  circumstance  of  making  Immediately  for  some  other  port, 
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or,  posBlblj,  obstinate  and  detennined  declarations  of  a  resolution  to 
break  the  blockade,  might  be  evideace  of  an  attempt,  after  warning,  to 
enter  the  blockaded  port.  But  whether  these  circumstances  or  others 
may  or  may  not  amount  to  evidence  of  the  oflFense,  the  offense  itself  is, 
attempting  again  to  enter  ;  and  unleps,  "  after  notice,  she  shall  again  at- 
tempt to  enter/'  the  two  nations  expressly  stipulated  that  she  shall  not 
be  detsined.  Fitisimmons  «.  Newport  Ins.  Co..  4  0raneh*8  U.  8.  Smpr. 
€t  Hep.,  185. 

In  the  absence  of  such  a  treaty,  however,  where  a  ship  knew  of  tbe 
blockade  at  the  time  of  sailing,  her  approaching  the  blockaded  port  for  the 
purpose  of  inquiring  there,  is,  in  itself,  a  consummation  of  the  offtnM; 
and  amounts  to  an  actual  breach.  The  Cheshire,  3  WaUac6*»  U.  8.  Supr. 
Ct.  Hep,,  281 :  The  Delta,  Blaiehf<frdr9  PrtBe  Gates,  ( CT.  8.  Ditt.  Ct.,)  651 

The  inquiry  can  not  be  lawfully  made  at  the  blockaded  port,  if  it  can 
be  made  elsewhere.    '1  he  Empress,  Id.,  p.  176. 

A  clear  necessity,  however, — e.g.,  for  repairs,  supplies  or  shelter,— 
will  justify  an  entrance  into  a  blockaded  port ;  but  such  allegations  are 
regarded  with  distrust,  and  satisfactory  evidence  is  required  of  the  realitj 
and  urgency  of  the  necc*psity.  The  Major  Barbour,  id.,  p.  167 ;  The  Sao- 
beam,  Id.,  p.  816 ;  The  Diana,  7  WaUac^M  XT,  8,  Supr.  Ct.  Rep.,  854. 

7.  Penalty.  The  penalty  for  a  violation  of  blockade  is  confiscation, 
and  attaches  to  both  ship  and  cargo  ;  which  penalty  continues  upon  a 
vessel  until  the  end  of  her  return  voyage.  WcoUey*»  IntemaUonal  Xa«. 
%  188 ;  The  Wren,  6  WaUace*»  U.  8.  8upr,  Ot.  Sep.,  582. 


CHAPTER    LXVIII. 

PRIZE. 

Article  898.  Prizes  must  be  brought  in  for  adjudication. 

894.  Possession  necessary  to  jurisdiction. 

895.  Adjudication 

896.  Title  not  divested  until  judgment. 

897.  Previous  liens. 

898.  Requisites  of  judgment  condemning  prise. 

899.  Capture  by  unlawful  means. 

900.  Jurisdiction  of  remedy  against  wrongdoer,  in  case  of  illsgtl 

capture. 

901.  Trial  of  contraband  persons. 

902.  Uniform  procedure. 

Prizes  must  be  brought  in  for  adjudication. 

893.  All  property*  captured'  by  a  belligerent  at  sea 


INTERNATIONAL    CODE.  677 

or  afloat  on  navigable  waters/  except  public  armed 
ships  of  the  hostile  nation,  and  their  contents,  and  ex- 
cept in  the  case  provided  for  by  article  876,*  must  be 
brought  into  a  port  within  the  territory  or  the  lines  of 
military  occu{>ation  of  the  belligerent  or  of  its  ally,* 
and  submitted  with  the  proofs  sustaining  the  right  of 
capture  to  a  prize  court  of  the  captor.* 


Tills  Article,  In  connection  with  otiien,  would  extend  the  require- 
ment of  a  judicial  determination  of  the  lawfulness  of  a  captare,  to  the 
case  of  contraband  in  an  unarmed  hostile  Tessel,  and  eren  to  public 
property  of  the  hostile  nation,  on  such  a  Tessel. 

>  The  qualification  restricting  the  rule  to  captures  made  wholly  or 
partly  by  naval  forces,  may  properly  be  omitted.  The  necessity  for  ad- 
judication rests  on  the  propriety  of  submitting  the  title  of  water-borne 
property  to  judicial  inquiry.  The  kind  of  force  by  which  the  capture  is 
made  is  not  necessarily  material. 

In  the  case  of  the  United  States  o.  Bales  of  Cotton,  (1  Wooltoarth's  U, 
8.  Cire.  Ot.  Bep.,  286,  257.)  it  was  held  that  vessels,  which  are  not  armed, 
and  are  not  commanded  by  government  officers,  but  are  used  merely  as 
transports  for  troops,  are  not  war  vessels,  and  do  not  bring  within  the 
prise  jurisdiction  a  capture  on  land.  Also  that  conjunct  captures  on 
land  of  enemy's  property  by  both  army  and  navy  are  brought  within  the 
priae  jurisdiction  only  by  statute. 

^  The  propriety  of  proceeding  in  a  prize  court,  in  case  of  a  recapture 
was  established  in  the  case  of  the  schooner  Adeline,  9  Oraneh*9  U,  8. 
8upr.  Ct,  Rep.,  244,  286;  and  Story,  J.,  in  delivering  the  opinion  of  the 
court,  intimates  that  such  proceeding  is  necessary,  but  the  question  of 
necessity  was  not  directly  before  the  court. 

The  provisions  of  this  Book  would  require  it  where  a  question  of  sal- 
vage  arises,  not  otherwise. 

*  In  Brown  o.  United  States,  8  0raneh*9  Hep.,  189,  pine  timber,  part 
of  a  ship's  cargo,  which  had  been  unladened  and  put  into  the  water  in  a 
shallow  creek,  where  at  low  tide  the  ends  of  the  logs  rested  in  the  mud, 
was  treated  as  property  found  on  land. 

*  Mr.  8euard,  In  his  letter  in  the  Trent  case,  recognizes  an  exception 
when  it  is  imposible  to  bring  in  the  prize,  from  circumstances  beyond 
the  control  of  the  captor,  and  without  his  fault. 

*  Possession  in  a  neutral  port  is  enough,  by  the  existing  law.  Hud. 
son  V.  Guesteer,  4  OrancK^  U.  8,  8upr,  Ot,  Rep.,  293.  But  the  provis- 
ions  proposed  in  Division  V.,  concerning  NxTmtALS,  make  this  change 
proper. 

*  The  courts  of  a  neutral  nation  have  no  jurisdiction  of  a  capture  by  a 
belligerent,  except  in  case  of  a  violation  of  its  neutrality.  The  Divina 
Pastora,  4  WTieatan's  U.  8.  8upr,  Ot.  Sep.,  52. 
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Possession  necessary  to  jurisdiction. 

894.  A  prize  coart  has  jurisdiction  only  so  long  a? 
the  nation  making  the  capture,  or  its  ally,  has  posses- 
sion of  the  prize,  or  its  proceeds. 

Hudson  0.  Oaesteer,  4  Oraneh*9  U.  8,  8upr.  Ot,  Sep.,  208  ;  The  InTin. 
cible.  2  GaUuon*»  U.  8.  Oirc.  Ot.  Bep„  29.  Compare  Maisflonaire  «.  Keat- 
ing, 2  Id,,  825 ;  The  ArabeUa,  2  Id.,  868. 

Adjudication. 

895.  If,  upon  examination,  the  capture  is  adjudged 
lawful,  the  property  may  be  disposed  of  according  to 
the  law  of  the  captor's  nation.  If  adjudged  unlawful, 
either  in  respect  to  the  cause  or  the  mode  of  capture, 
or  the  authority  of  the  captor,  the  property  must  be 
restored  to  its  owner. 

Three  principal  qaestlona  may  be  expected  to  arise  ander  the  proTis- 
ions,  Bobjecting  only  those  things  which  are  contraband  of  war,  or  en- 
gaged in  illegal  traffic,  to  capture  at  sea,  and  by  pablio  Teesels  alone : 

1.  Was  the  sabject  of  captnre  lawfnl  prize  as  contraband,  or  aa  en- 
gaged  in  interdicted  traffic  t 

2.  Was  the  captor  impressed  with  the  military  character  of  a  bel- 
ligerent t 

3.  Were  the  place  and  mode  of  capture  and  detention  such  as  to  ren- 
der them  legal  t 

All  of  these  seem  to  be  proper  qaestions  for  adjudication,  under  sack 
a  rale  as  is  here  proposed. 

By  the  settled  rule  in  England  and  America,  the  owner  of  captured 
property  can  not  contest  the  captare  on  the  ground  of  a  want  of  authority 
on  the  part  of  the  persons  who  made  the  capture.  But  this  rule  seems 
to  be  founded  on  the  right  of  goTernment  to  adopt  a  capture  by  a  non- 
commissioned vessel;  and  as  this  right  may  be  renounced,  the  legality  of 
the  capture  may  properly  be  contested  in  this  respect,  as  in  others. 

Title  not  divested  wfUilj'udgment. 

896.  The  title  to  property  mentioned  in  article  898^ 
is  not  changed  by  capture,  but  only  by  the  judgment 
of  a  court  of  prize  having  jurisdiction  under  the  pro- 
visions of  this  Chapter. 

In  Josefa  Segunda,  (5  Wheatan'i  U.  8,  Supr.  Ot.  Bsp.,  888,)  it  was 
held  that  where  the  capture  is  made  by  a  regularly  commissioned  cap- 
tor, he  acquires  a  title  to  the  captured  property,  which  can  only  be  di- 
vested by  recapture,  or  by  the  sentence  of  a  competent  prise  court. 
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Previous  liens. 

897.  Oapture  and  condemnation  as  prize  override  all 
previously  existing  liens. 

.  The  Battle,  6  WaUaei^s  XT,  8.  Bupr.  Ot.  Bep,.  48a 
As  against  capton,  the  ownership  of  propertj  can  sot  be  changed 
while  it  is  in  transit.  The  captare,  followed  hy  condemnation,  clothes 
the  captors  with  all  the  rights  of  the  owner  which  subsisted  at  the  com- 
mencement  of  the  vojage ;  and  anything  done  thereafter,  designed  to 
incumber  the  propertj^  or  to  change  its  ownership,  is  a  nnllitj.  The  Sally 
Magee,  8  Id,,  451. 

Hequisites  ofjudgmeid  condemning  prize. 

898.  A  ju^inent  of  a  prize  court  sustaining  the 
validity  of  a  capture  must  contain  or  be  accompanied 
by  a  statement  of  the  grounds  on  which  it  is  founded. 

Treaty  between  France  and  Peru,  March  9,  1861,  Art  XXV.,  8  Ds 
<Ji&rtq,  201. 

The  sentence  of  a  prize  court  coDdemning  a  vessel  is  not  conclusiye  as 
to  any  matter  of  fact  which  was  the  ground  of  condemnation,  unless  that 
matter  of  fact  be  clearly  and  certainly  stated  in  the  judgment  as  a  ground 
of  condemnation.  Hobbs  e.  Henning,  17  Ccmm.  Bench  Rep,,  N.  6.,  791  ; 
11  Jur%H,N,  8.,  228;  84  Law.  Jaw.,  C.  P.,  117;  18  Weekly  Bep.,4Sl ;  18 
LatD  limee,  N,  i9.,205 ;  Christie  e.  Secretau,  8  Term  Rep.,  192 ;  Bolton  s. 
<»lad8tone,  5  Kaeffe  Rep.,  165  ;  1  8mUh,  872 ;  2  TwuntoriB  Rep,,  85.  But 
such  sentence  is  not  evidence  of  what  may  be  gathered  from  it  by  way  of 
inference.  Fisher  v.  Ogle,  1  Campbeffe  Rep.,  418 ;  Dalgleish  e.  Hodgson^ 
•5  Moore  <k  Payne'e  Rep,,  407. 

Capture  by  unlav}ful  means. 

899.  A  capture  made  by  means  involving  a  violation 
of  neutrality  or  the  breach  of  any  provision  of  this 
Book,  is  an  unlawful  capture. 

An  iUegal  outfit,  or  augmentation  of  force,  in  a  neutral  countiy,  not  only 
inTolves  liability  for  personal  penalties,  but  also  infects  captures  subse- 
quently made  daring  the  same  cruise,  with  the  character  of  torts,  and 
justifies  and  requires  a  restitution  to  the  parties  who  have  been  injured 
by  such  misconduct.  The  Santissima  Trinidad,  7  WhmUnh*e  U.  8  dupr. 
Ot.  Rep.,  288  ;  The  Grace  Para,  7  Id.,  471. 

Jv/risdiction  of  remedy  against  vrrong-doerj  in  ca^e 
of  illegal  capiwre. 

900.  After  a  capture  has  been  duly  adjudged  illegal, 
^ny  court  of  otherwise  competent  jurisdiction  in  any 
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nation  a  party  to  this  Code,  may  give  a  remedy  against 
the  wrong- doer. 

The  courts  of  a  country  haye  now  no  jurisdiction  to  redress  torts 
comniitted  on  the  high  seas  against  the  property  of  its  dtisens  by  a  cruiser ' 
of  a  friendly  power,  unless  tbe  cruiser  was  fitted  out  in  Tiolation  of  its 
neutrality  laws.  The  injured  neutral  must  resort  to  the  conns  of  the 
captor  for  redress.  L'Invincible,  1  Wheaton's  U,  8,  8upr.  (k.  R&p.,  238 ; 
Moxon  «.  The  Fanny,  2  PU&rs"^  Adm.  JSep,,  809. 

But  after  the  foreign  prise  court  has  adjudged  the  capture  illegal, 
the  neutral  court  may  decree  compensation  in  damages.  McGtrath  s.  The 
Candelero,  Bee*9  Adm.  Bep.,  60. 

TVial  of  contraband  persons, 

901.  In  the  case  of  persons  captured  as  contra- 
band, proceedings  may  be  taken  by  them  or  by  the 
captors  to  have  the  legality  of  the  capture  judicially 
determined. 

Uniform  procedure. 

902.  The  nations  uniting  in  this  Code,  shall  take 
measures  to  adopt  uniform  rules  for  procedure  in  cases 
of  prize. 


CHAPTER     LXIX. 

EFFECT  OF  A  STATE  OF  WAB  ON  OBLIGATIONS  OF  NATIONS 
AND  THEIR  MEMBERS. 

Abticlb  908.  Existing  obligations  not  in  general  affected. 

904.  Public  debt  not  confiscable. 

905.  Treaties  unaffected  by  war. 

906.  Effect  of  war  on  executory  contraets. 

907.  Removal  of  interdiction. 

908.  Anticipation  of  war. 

909.  Extension  of  time. 

910.  Interest,  damages,  &o.,  for  delay. 

Existing  obligations  not  in  general  affected. 

903.  Neither  a  state  of  war,  nor  a  treaty  of  peace, 
annuls  existing  rights  or  obligations,  except  so  far  as 
their  existence  is  incompatible  with  it,  or  as  is  other- 
wise provided  in  this  Book. 
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Public  debt  not  confiscable. 

904.  War  does  not  exonerate  a  belligerent  from  the 
obligation  to  pay  its  public  debt,  by  whomsoever  held,' 
nor  does  it  suspend  the  payment  of  principal  or  in- 
terest, as  it  falls  due. 

»  Fwrl,  HovMau  DroU,  Int&m.,  t,  2,  p.  818.  This  principle,  says 
Pradier  FodM,  {Id.,  note,)  is  now  adopted  by  modern  govern  menu. 
See  instances  of  the  honorable  application  of  this  principle  in  Tufias,  Law 
of  Ifatumi,  pt.  II.,  pp.  110-1 14.  By  the  treaty  between  the  United  States 
and  Hayti,  Nov.  8,  1864,  Art.  IV.,  18  U.  8.  8tai.aiL.,  711,  it  is  provided, 
that  neither  the  money,  debts,  shares  in  the  public  funds  or  in  banks, 
or' any  other  property  of  either  party,  shall  ever  in  the  event  of  war  or 
national  differences,  be  sequestered  or  confiscated. 

And  the  treaty  between  France  and  Pern,  March  9, 1861,  8  De  Clercq, 
197.  provides,  that  neither  debts  due  by  individuals  nor  public  stocks,  nor 
shares  in  companies,  Ac.,  can  be  seised,  sequestered  or  confiscated  to  the 
prejudice  of  the  respective  citizens  and  to  the  benefit  of  the  country  where 
they  may  be. 

TVeaiies  unaffected  by  war. 

905.  War  does  not  affect  the  compacts  of  a  nation, 
except  when  so  provided  in  such  compacts ;  and,  ex- 
cept also  that  executory  stipulations  in  a  special  com- 
pact between  belligerents  which  by  their  nature  are 
applicable  only  in  time  of  peace,  are  suspended  during 
the  war. 

HaUeek,  {InUm.  Law  and  Laiw%  of  War,  871,)  says :  "  A  declaration 
of  war  does  not  ipto  facto  extinguish  treaties  between  belligerent  States. 
Treaties  of  friendship  and  alliance  are  necessarily  annulled  by  a  war  be- 
tween the  contracting  parties,  except  in  respect  to  such  stipulations  as 
are  made  expressly  with  a  view  to  rupture,  such  as  limitations  of  the 
general  rights  of  war,  &c.  So,  of  the  treaties  of  commerce  and  naviga. 
tion  ;  they  are  generally  either  suspended  or  entirely  extinguished  by  a 
war  between  the  parties  to  such  treaties.  All  stipulations  with  respect 
to  the  conduct  of  war,  or  with  respect  to  the  effect  of  hostilities  upon  the 
rights  and  property  of  ^tizens  and  subjects  of  the  parties,  are  not  im- 
paired by  supervening  hostilities— this  being  the  very  contingency  in- 
tended to  be  provided  for,— but  continue  in  full  force  until  mutually 
agreed  to  be  rescinded.  There  are  many  stipulations  of  treaties,  which 
although  perpetual  in  their  character,  are  suspended  by  a  declaration  of 
war,  and  can  only  be  carried  into  effect,  on  the  return  of  peace." 

KetU,  (Oomm&fUariM,  v.  I.,  p.  420,)  says :  *'  As  a  general  rule,  the  ob- 
ligations  of  treaties  are  dissipated  by  hostilities.    But,  if  a  treaty  oqd- 
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tain  tkuy  stipalations  which  cod  template  a  state  of  fatare  war,  and  make 
provision  for  such  an  exigency,  they  preserve  their  force  and  obligatioD 
when  the  rupture  takes  place.  All  those  duties  of  which  the  exercise  is 
jiot  necessarily  suspended  b^  the  war,  subeiat  in  their  full  force." 

As  to  the  restoration  of  treaty  obligations  suspended  by  the  war,  see 
BluntxhU,  Droit  Intern,  Ood^,  §  718. 

See  also.  Society  for  the  Propagation  of  the  Gospel  «.  New  Haven,  8 
Wheaton'9  U.  8,  8upr.  Ot,  Sep,,  464;  the  debate  in  the  House  of  Com- 
-inous,  on  the  Declaration  of  Paris,  of  1866 ;  Speeches  of  Sir  George  Lewis 
and  Mr.  Bright,  of  March  11  and  17,  1862 ;  and  of  the  Earl  of  Derby,  of 
Feb.  7, 1862  ;  Dispatch  of  Mr.  Marcy  to  Mr.  Mason,  of  Dea  8,  1856:  PhO- 
,iifnare*»  Int&matUmdl  Law,  v.  III.,  App.  21 ;  Dana'9  Whsatan,  JBmn.  nj 
Jhtem.  Law,  note  148,  p.  862. 


Effect  of  war  on  executory  contracts. 

906.  AH  executory  contracts,  which  directly  sub- 
;8erve  the  purposes  of  war,  and  to  which  enemies,  actire 
or  passive,  are  parties ;  and  all  executory  contracte 
between  any  parties  the  execution  of  which  would  by 
reason  of  war  involve  a  violation  of  any  provision  of 
,this  Book,  are  annulled,  by  the  existence  of  war ;  sav- 
ing the  right  of  just  compensation  for  any  performance 
already  had.  The  validity  of  other  contracts  is  not 
.affected  by  the  existence  of  war. 

But  this  article  does  not  apply  to  international  com- 
pacts. 

In  a  recent  case  in  the  conrt  of  appeals  of  Virginia,  (Manhattan  Life 
Ins.  Co.  V.  Warwick,  Insurance  Law  Journal,  toI.  I.,  pp.  115, 126,)  the 
.distinction  is  stated  thus :  Where  the  contntct  is  made  before  the  war, 
bat  not  executed  by  either  party,  and  the  carrying  it  into  execution 
would  Id  volve  a  violation  of  the  duties  of  the  parties  respectively  to  their 
xouDtry,  in  the  new  relation  which  the  war  has  created ;  in  that  case  its 
execution  not  having  been  entered  upon,  and  it  being  uncertain  how  long 
the  war  may  last  and  prevent  the  execution  of  the  contract,  it  may  be 
dissolved  ;  and  this  not  to  the  prejudice  of  the  parties,  or  either  of  them, 
but  for  their  presumed  convenience  and  benefit  to  be  absolved  from  the 
obligation  of  a  contract,  which,  in  the  changed  relations  of  their  coon- 
tries,  can  not  be  carried  into  execution.  On  the  other  hand,  if  the  oon- 
tract  is  partly  executed,  and  rights  under  it  have  vested,  and  it  can  not  be 
dissolved  without  the  loss  of  forfeiture  of  one  of  the  parties,  and  it  can 
not  be  carried  into  execution  consistently  with  the  duty  of  the  parties  to 
4heir  countries  respectively,  while  the  war  lasts  ;  in  such  case  it  should 
Aot  be  dissolved,  but  only  suspended.     But  if  it  can  be  carried  Into 
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t 
execDtion  notwithstanding  the  war, without  conflicting  with  the  obligation 
of  allegiance  of  either  party,  it  will  be  neither  diBsolved  nor  sQspended. 

Removal  of  interdiction. 

907.  A  contract,  which  is  annulled  by  the  last  arti- 
cle, is  not  restored  to  validity  by  the  return  of  peace. 

Esposito  e.  Bowden,  4  EUU  dk  Bkukbum'9  Bep.,  698. 

Anticipation  of  war. 

908.  The  anticipation,  however  well  founded,  of  a 
war  not  declared  or  commenced,  does  not  aflPect  exist- 
ing obligations. 

Pole  V.  CetoTlch,  9  Cftmman  Bench  Rep,,  N.  8.,  480. 

Extension  qf  time, 

909.  The  time  for  performance  of  any  act  which  is 
forbidden  or  prevented  by  war,  in  respect  of  which  act 
time  is  of  the  essence  of  the  obligation,  except  in  the 
<-ase  of  obligations  annulled  by  article  906,  is  suspended 
until  a  reasonable  period  for  performance  after  the 
interdiction  or  impediment  is  removed. 

The  anthorities  seem  to  agree  that  in  case  of  ttatiUorp  or  prttseriptive 
limitations,  the  period  of  war  is  to  be  dedacted  from  the  time  limited. 
'  In  respect  to  conoenUonal  lmUcaion$,  sach  as  those  usnal  in  insurance 
policies,  Ac.,  there  is  a  difference  of  opinion  whether,  1.  The  same  rule 
should  applj  ;  or  whether,  2.  The  intervention  of  war  wholly  annuls  the 
Gonyentional  limitation  ;  or  whether,  8.  The  party  should  only  be  allowed 
a  "  reasonable  time "  after  the  removal  of  the  disability.  Simmes  e. 
City  Fire  Ins.  Co.,  6  Blatthf-*  ^^\  Apperson  o.  Bynum,  6  CMfoeU'9 
(Tennfusee)  Rep,,  841. 

When  presentment  of  negotiable  paper  can  not  be  made  on  account  of 
the  disturbed  condition  of  the  country,  by  civil  or  foreign  war,  present- 
ment  will  be  excused  during  the  continuance  of  the  obstacles,  and  for  a 
reasonable  time  thereafter.  Polk  v.  Spinks,  5  Id.,  481.  In  such  case,  the 
notice  of  protest  to  a  party  in  the  hostile  country  must  be  sent  when  the 
interruption  of  intercourse  ceases.  Harden  «.  Brown,  59  BaHxmr's  {New 
Tark)  Bep.,  425 ;  citing  Edwarde  en  BUU,  458 ;  Hopkirk  v.  Page,  2  Brock- 
enbrauffh's  XT,  8,  Oire,  Ct,  Sep.,  20,  84. 

Interest^  damages^  &c.j/or  delay. 

910.  No  interest,  damage,  or  penalty  is  incurred,  by 
reason  of  the  non-performance  of  an  obligation  while 
its  performance  was  rendered  unlawful  by  waS*. 

88 
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The  rale,  that  iDterest  is  not  recoverable  on  debts  between  alien  me- 
mieB«  for  the  time  of  the  war.  is  only^  applied  where  the  monej  wis  to  be 
paid  to  an  enemy  directlj.  When  the  creditor,  or  an  agent  appointed  to 
receive  the  debt,  resides  in  the  same  jurisdiction  as  the  debtor,  interest 
continaes.  Ward  «.  Smith,  7  WaUaee'9  U.  8.  Supr,  Ct,  Bep.,  458.  This 
rule  was  held  not  to  apply  to  a  civil  war,  in  Shortridge  v.  Mtcon,  1 
Abbatt'9  UhUed  SkUsi Rep,,  68 ;  S.  C,  1  Amerwan  Law  Beuiew,  95. 


CHAPTER   LXX. 

EFFECT  OF  A  STATE  OF  WAR  TTPON  INTBROOUBSR 

Abticub  oil.  Diplomatic  intercourse. 

012.  Rights  of  public  agents  of  neutral  nation  accredited  to  bel- 

ligerent  nation. 
018.  Interdiction  of  entrance  of  foreigners. 

014.  Interdiction  of  communicatiou. 

015.  Mail  service. 

010.  ForeignerB*  rights  of  residence  and  vocation. 

017.  Safe  conducts. 

018.  Effect  of  safe  conducts. 
010.  Passports. 

020.  Interdiction  of  interior  traific. 

021.  Intercourse  across  lines  of  military  occupation. 

022.  Private  ships  surprised  bj  war. 
028.  Voyages  commenced. 

024.  Intercourse  of  active  enemies. 

025.  Intercourse  subserving  the  purpose  of  war. 

026.  Lawful  intercourse. 

027.  Commencement  and  termination  of  illegality. 

028.  Transfer  of  ships  during  war. 

020.  Penalty  of  illegal  traffic  and  intercourse. 

Diplomatic  intercourse. 

911,  During  war,  or  at  any  time  after  the  declais- 
tion  thereof,  a  belligerent  may  expel  any  or  all  public 
agents  appointed  or  accredited  to  it  by  the  enemy. 
Diplomatic  relations  shall  not  entirely  cease,  but  there- 
upon each  belligerent  shall  designate  the  representative 
of  some  friendly  nation,  party  to  this  Code,  through 


INTERNATIONAL    CODE.  586 

whom  it  may  maintain  communication  with  the  other 
belligerent  while  the  ordinary  diplomatic  relations  are 
interrupted.* 

See  Article  98. 

The  law  should  authorize  expalsion,  iliot  merely  the  depriyatipn  of 
official  power. 

For  an  accouot  of  the  humane  labors  of  Mr.  Washburn  on  behalf  of 
tlie  German  population  of  Paris,  see  Foreiffn  HekUumt  of  the  United 
States,  1871,  p.  266. 

*  The  invoking  of  such  friendly  offices,  which  has  already  been  done 
with  the  most  adyantageous  results,  now  requires  the  consent  of  the  bel- 
ligerent, to  which  the  representatives  of  friendly  powers  undertaking 
such  offices  ere  accredited.  See  Foreign  Relatione  of  the  United  Btatee, 
1870,  p.  119.  et  seq.  The  adoption  of  the  above  Article  would  give  neutral 
representatives  a  right  thus  to  intervene.  The  present  rule  of  the  United 
States  government  requires  the  consent  of  both  the  nations  concerned. 
Foreign  Belations  of  the  UniUd  Staiee,  1871,  p.  548. 


nights  of  public  agents  of  neviral  nation  accredited 
to  belligerent  nation. 

912,  Public  agents  appointed  or  accredited  by  a 
neutral  nation  to  a  belligerent,  have  a  right,  notwith- 
standing the  war,  to  go  to  and  remain  at  their  posts ; ' 
to  send  or  receive  their  official  dispatches  under  the 
official  seal  of  themselves  or  their  governments  ;  *  and 
to  pass  through  the  military  lines  of  the  hostile  nation, 
together  with  their  families,  official  and  personal,  when 
necessary  for  the  purpose  of  reaching  or  removing  from 
their  respective  posts. 

'  Letter  of  Mr.  Fish,  Foreign  BeiaHans  of  the  United  States,  1871,  p 
401. 

*  In  the  Franco-Prussian  war,  during  the  seige  of  Paris,  the  official 
dispatches  between  the  government  of  the  United  States  and  their  lega- 
tion in  Paris,  were  transmitted  to  and  fro,  across  the  lines,  by  the  bellig- 
erents, subject,  however,  to  delay  imposed  by  the  military  forces.  Pri- 
vate correspondence  and  newspapers  were  also  allowed  transmission  into 
Paris  i^  the  official  dispatch  bag,  the  former  being  examined  to  exclude 
everything  relating  to  the  war,  and  newspapers  being  passed  on  a  pledge 
that  tfaey  sliould  only  be  read  by  the  American  minister.  Foreign  Sela*^ 
tions  of  the  United  States,  1871,  pp.  283-287. 

The  right  of  the  neutral  government  to  communicate  with  its  repre- 
sentative  in  the  besieged  city,  was  not  fully  conceded  by  Count  Bismarck 
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(Id,,  pp.  291,  388,)  althoagh  he  was  anderstood  by  the  government  of  the 
United  States  to  have  conceded  it.  {Id. ,  p.  377.)  But  his  refusal  to  rec- 
ognize it  was  based  parti/  on  the  plea  that  a  fortified  capital  was  unprece- 
dented ;  (Id,,  p.  372,)  and  partly  upon  the  plea  that  the  French  Republic 
had  not  been  recognized  by  the  Qerman  powers.    Id.,  p.  865. 

Perhaps  the  same  right  of  communication  with  the  hostile  nation 
should  be  secured  to  those  public  agents  who  under  the  last  Article  may 
have  undertaken  to  use  their  friendly  offices  in  behalf  of  its  members. 

*  See  Letters  of  Count  Bismarck,  Fioreign  Relatio7h9  of  ths  United 
States,  1871,  pp.  203,  373  ;  Letter  of  Mr.  Fish  to  Mr.  Bancroft,  Id,,  p.  377. 

Interdiction  of  entrance  of  foreigners. 

913.  A  belligerent  may  by  interdiction  render  unlaw- 
f ul  the  entrance  of  passive  *  enemies  into  its  territory ; 
and  may  close  any  or  all  of  its  military  ports,  in  the 
manner  and  to  the  extent  provided  in  Chapter  LXVIL, 
entitled  Blockade. 

*  The  entrance  of  active  enemies  is  of  course  a  lawful  faoetUitj. 

Interdiction  of  communication. 

914.  A  belligerent  may,  in  case  of  military  neces- 
sity, suspend,  wholly  or  in  part,  railway  and  tele- 
graphic communication  across  its  territorial  bound- 
aries. 

Mail  service. 

915.  The  mail  service  shall  not  be  affected  by  war 
between  the  corresponding  nations,  until  after  one  na- 
tion has  received  from  the  other  a  notification  of  its  re 
striction  or  suspension  of  postal  communication.'  The 
mail  service  between  a  belligerent  and  a  neutral  nation 
shall  not  be  affected  by  war. 

^  Postal  convention  between  Great  Britain  and 
France.  8«pt.  84.  1856.  An.  XL.  \  ^^^^  ^./,'^^^'i^'^ 

Belgium.  Oct.  19. 1844.    "  Vm.,  |^*^i""^  *'^  ^"P^*'  *^'  '"' 

These  treaties  also  provide  that  upon  a  notification  hy  one  belligerent 
of  the  discontinuance  of  postal  communications  with  another,  the  mail 
packets  of  the  two  coantries  shall  be  permitted  to  return  freel/  and  under 
special  protection  to  their  respective  ports ;  which  is  suffidently  em 
braced  in  Articles  840,  922,  and  928. 
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The  postal  convention  between  the  United  States  and 

Great  Britain,  Dec.  15, 1848,  Art.  XX.,  9  XT.  8.  Stat,  at  L.,  (TV.,)  146. 

Mexico,  Dec.  11,  1861,    "    IX-,  12  Id.,  1205, 

each  provide  that  the  mail  service  shall  continue  until  six  weeks  after  a 
notification  shall  have  been  made  of  the  discontinuance  of  postal  com- 
muuications. 

And  bj  the  postal  convention  between  the  United  States  and 

Bremen,    March  28, 1864, 16  17*.  8.  Stat,  at  L.,  (2V.,)  177. 

Hamburg,       "        "  16  Jd.,  (TV.,)  182, 

it  is  provided  that,  whenever  in  consequence  of  war,  or  threatened  war, 
the  correspondence  between  the  two  nations  can  not  be  conveyed  by 
steamers  of  either  nation,  it  maj  be  conveyed  by  steamers  under  neutral 
flags,  subject  to  all  the  regulations  contained  in  the  postal  conventions 
between  the  two  nations. 

Foreigners*  rights  of  residence  and  vocation. 

916.  Members  of  a  belligerent  nation  and  neutrals, 
who  are  within  the  territorial  jurisdiction  of  the  hostile 
nation  at  the  declaration  or  commencement  of  war,  may 
remain  and  continue  their  vocation  therein,  subject  to 
the  provisions  of  Book  First  of  this  Code,*  so  long  as 
they  continue  wholly  passive,  and  commit  no  offense 
against  the  provisions  of  this  Code,  or  the  laws  of  the 
place.  But  in  case  of  a  breach  of  such  condition,  they 
may  be  punished  or  sent  out  of  the  territory  of  the  na- 
tion, or  be  required  to  remove  to  any  designated  place 
within  it." 

*  The  provisions  referred  to  make  foreifpiers  subject  to  the  general 
laws  of  the  country,  (Articles  819,  828,  830,  and  831.)  and  reserve  the  right 
of  a  nation,  to  exclude  them  from  offices,  official  trusts  and  particular 
vocations. 

2\otM,  [Law  of  Nations,  Part  II.,  p.  90,)  urges  a  diBtinction  between 
domiciled  and  transient  alien  enemies — a  distinction  once  perhaps  sub- 
stantial, but  now.  with  increasing  rapidity  of  intercommunication,  be- 
coming every  day  less  important.  Heffter  says,  that  a  temporary  deten- 
tion of  hostile  subjects  may  be  necessary  to  prevent  them  from  commu- 
nicatinc:  with  their  fellow  countrymen,  in  respect  to  the  plans  of  the 
belligerent.  Hejfter,  §  126, 2,  cited  by  TwUs,  Law  of  Nations,  Part  IT.. 
1'.  99. 

VcUta,  however,  {Droit  des  Oens,  liv.  8,  ch.  4,  §  63,)  says,  that  the 
sovereign  who  declares  war  can  not  detain  those  subjects  of  the  enemy 
who  are  wfthin  his  dominions  at  the  time  of  such  declaration  ;  and  t1)at 
they  are  to  be  allowed  a  reasonable  time  to  withdraw,  beca\^se,  by  per- 
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mitting  them  to  enter  his  territories,  he  tadtly  promised  them  protection, 
and  Becaritj  for  their  return. 

The  Article  here  proposed  is  drawn  from  the  nsaal  proTisions  in 
modern  treaties,  to  the  effect  that  at  the  time  of  war  or  interruption  of 
friendly  intercourse  between  the  two  nations,  the  members  of  either  na- 
tion residing  or  established  in  trade  or  other  employment  within  the  ter- 
ritory of  the  other,  who  choose  to  remain,  may  do  so,  and  carry  on  their 
business  without  interruption  or  demands,  other  than  those  imposed  on 
native  subjects,  so  long  as  they  behare  themselves  peaceably  and  observe 
the  laws. 

Treaty  between  the  United  States  and 

Nicaragua,  June 21,  1867.  Art.      ZI. ,16  U.S. Stai. at L. (2V..) ». 

^fSi^mSo?*''  (  J'^ya?,  1868,  -       XIL.  10/d.,  (7V.,)287. 
Costa  Rica,  July  10,  1852,  "        XI.,  10  Id.,  (TV.,)  18. 

Peru.  July  26,  1861,  "  XXXII ,  10  Id.,  (2V.,)  2a 

San  Salvador,      Jan.  2,    1850.  "  XXVII.,  10  Id.  (IV.,)  72. 
The  Two  Sicilies.Oct  1,    1856,  "  I.,  11  Id.,  (TV.,)  682. 

Treaty  between  Great  Britain  and 
Colombia,    Feb.  16,  1866,  Aeeaunti  and  Papen,  1867.  toL  74. 
Salvador,     Oct.  24, 1863,  Id.,  1868,  vol.  75. 
Nicaragua,  Feb.  11,  1860,  Id.,  I860,  vol.  68. 

Treaty  between  France  and  Peru,  Karoh  9, 1861,  8  2>s  OUnq,  128 

But  if  the  conduct  of  tlie  members  of  a  belligerent  nation  within  the 
territory  of  the  other  belligerent  should  render  them  justly  suspected, 
they  may  be  required  to  leave  the  country  within  a  certain  period,  with 
their  f amilies^  efTectSf  and  property,  under  a  safe  conduct  to  be  f umisbed, 
or  to  remove  forthwith  to  each  places  in  the  interior  as  may  be  designated. 

Treaty  between  the  United  States  and  Peru.  July  26.  1851,  Art 
XXXII.,  10  U.  8.  Stat,  at  L.,  (TV..)  28.  And  see  the  treaty  with  Qrett 
BriUin.  Nov.  19,  1794,  Art.  XXVI.,  8  Id.,  110.  See  also  treaty  between 
France  and  Peru,  March  9, 1861,  8  Dt  Clereg,  198. 

By  several  of  the  above-mentioned  treaties  it  is  also  provided  tb&t  the 
citizens  of  either  nation  rending  within  the  territory  of  the  other  at  the 
commencement  of  war  between  the  two  nations,  shall  be  allowed,  within 
a  certain  time,  (from  six  to  twelve  months,)  to  dispose  of  their  prop 
erty,  or  to  transport  it  wherever  they  please,  and  under  a  safe  conduct 
from  the  government  to  depart,  with  their  money  and  effects,  from  the 
country. 

And  a  similar  provision  was  contained  in  the  treaty  of  Utrecht,  be- 
tween Great  Britain  and  Spain,  Art.  VI.;  and  in  the  treaty  between 
Great  Britain  and  Russia,  of  1766,  Art.  XII.,  and  of  1797,  Art.  XIL ;  also 
in  the  treaty  between  the  United  States  and  the 

^R^nK  }  ^''^-    ^'  ^^^'  ^-  ^"  ^^  ^'  ^^^'"^^^  (^..)1W 

Bolivia.    '    May  18,  1858.  "  XXVIII.,  12  Id.,  1008. 
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Tbe  right  of  foreignen  to  remove  their  property  from  the  territorj 
«f  a  nation  Is  provided  for  hj  Article  886. 

By  the  treaty  between  the  United  States  and 

Bolivia,  May  18, 1868,  Art,  XXVIII..  12  U.  8.  Stat,  at  L,  (IV..)  1008. 

Guatemala,    Mar.  8, 1849,    "         XXV.,  10  id.,  (IV.,)  1. 
San  Salvador,  Jan.  3,  1850,    -     XXVII.,  10  Jd.,  (IV.,)  71. 

the  right  of  the  members  of  either  nation  residing  within  the  territory 
of  the  other,  at  the  commencement  of  the  war  between  the  nations,  to 
continue  their  residence  and  vocation,  is  secured  only  to  persons  of  other 
occupation  than  that  of  merchant. 

If  it  be  thought  desirable  to  reserve  to  a  belligerent  the  right  to  send 
iiway  passive  enemies,  the  following  provision  may  be  sufficient :  Mem- 
bers of  one  nation,  being  within  the  territory  of  another,  who  do  not. 
before  the  expiration  of  six  months  after  the  commencement  or  declara- 
tion of  war  between  the  two,  remove  therefrom  or  become  naturalized 
therein,  and  members  of  one  of  several  belligerent  nations,  who  come 
within  the  territory  of  the  hostile  nation  to  reside,  with  the  knowledge 
of  the  existence  of  war  between  such  nations,  may  be  treated  thereafter 
«nd  daring  the  war  as  enemies,  active  or  passive,  as  the  case  may  be,  or 
be  required  forthwith  to  leave  the  country.  GhroHus,  de  Jwre  BelU  a6 
Paeia,  III.,  c  3.,  S  7. 

In  the  Franoo-Prusslan  war,  the  French  government  first,  in  effect, 
forbade  Germans  capable  of  military  service  from  leaving  France  with- 
out special  leave,  and  subsequently  commanded  all  Germans  to  leave. 

Safe  conducts. 

917.  A  belligerent  must  give  safe  conducts  to  the 
agents  of  international  intercourse  of  neutral  powers, 
who  can  not  conveniently  reach  their  destination  with- 
out passing  through  its  territory  or  military  lines,  and 
to  persons  sent  out  of  its  territory  under  article  911 
or  916. 

Lieb&r^B  Inttruetiaru,  Y  87.    See  Article  187  and  188  of  this  Code. 


Effect  qf  safe  conducts. 

918.  A  safe  conduct,  unless  otherwise  expressed,  is 
subject  to  the  following  rules : 

1.  If  giving  license  to  go  to  a  place,  license  to  return 
is  implied,  in  case  that  be  a  part  of  the  purpose  for 
which  it  was  granted : 

2.  If  giving  license  to  leave  a  plaoe^  protection,  dur- 
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ing  the  journey  to  cross  the  boundaries  of  the  territory 
or  military  occupation,  is  implied  ; 

3.  If  granted  to  a  particular  person  it  is  not  trans- 
ferable, and  does  not  include  his  family,  but  includes 
necessary  attendants  and  equipage,  according  to  rank 
or  position ; 

4.  If  granted  to  a  class,  such  as  clergy  or  mUitaiy 
persons,  it  includes  all  persons  of  the  class  of  whatever 
degree,  such  as  bishops,  or  commanders  ; 

5.  It  extends  to  all  places  on  land  or  at  sea  within 
the  territorial  jurisdiction,  or  the  range  of  hostilities 
of  the  belligerent  granting  it ;  and, 

6.  It  is  not  terminated  by  the  death  or  removal  of 
the  person  by  whom  it  was  granted. 

These  rales  are  saggested  hy  OraHu$,tks  quoted  bj  WMman  Intern. 
Law,  vol.  2,  p.  29. 

Passports. 

919.  A  belligerent  may  require  passports  from -the 
members  of  other  nations,  whether  belligerent  or  neu- 
tral, voluntarily  seeking  to  enter  or  leave  its  territory 
or  military  lines. 

Interdiction  of  interior  traffic. 

920.  A  belligerent  may,  within  its  territorial  limits,^ 
or  within  the  district  actually  occupied  by  its  armies, 
prohibit  or  otherwise  restrict  the  exportation  or  tran- 
sit of,  or  traffic  in,  anything  needed  for  its  own  military 
purposes,  or  intended  to  promote  the  purposes  of  the 
enemy. 

Other  Articles  declare  the  inviolability  of  private  property  ;  bat  this 
Article  secures  the  control  necessary  for  military  purposes  ;  so  that  all 
property  may  be  taken  and  held  on  making  compensation. 

Ships  of  a  neutral  may  as  freely  as  in  peace  traffic  to  and  fro  between 
any  unblockaded  place  in  a  belligerent's  territory,  and  any  other  such 
place,  or  any  place  in  neutral  territory.  Qoods  on  board  such  ships,  are^ 
free  from  capture,  whatever  may  be  their  ownership,  unless  contraband^ 
or  the  property  of  the  hostile  nation,    f 

Treaty  between  France  and  Peru,  March  9,  1861,  Art  XZ.,  8  Dt 
CUreq,  200. 
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Intercourse  across  lines  of  military  occupation. 

921-  All  civil  intercourse  whatever,  between  the 
districts  actually  occupied  by  opposing  belligerent 
armies  is  unlawful,*  whether  forbidden  by  proclama- 
tion or  not  ;•  except  such  as  is  expressly  authorized 
by  this  Code,"  or  by  agreement  of  the  belligerent  na- 
tions,* or  by  the  military  authority  having  command 
of  the  frontier/  But  if  the  permission  be  given  by  one 
belligerent  only,  the  intercourse  is  lawful  as  to  him, 
but  not  as  to  the  other. 

BlttnUchli,  Droit  JrUem.  CodijU,  g  674 ;  Lieher's  IntMicHons,  T  B6. 

^  HeDnan  v.  Gil  man,  20  Loui&iana  AnnwU  Rep.,  241 ;  see  alpo  Graham 
9.  Merrill,  6  CMtoett,  (Tennessee,)  Ilep.,Q22  ;  Bank  of  Tennessee  v.  Wood, 
son,  5  Id.,  176. 

The  exception  of  contracts  for  ransom, which  might  be  important  \i 
the  prohibition  of  intercourse  were  extended  beyond  the  lines  of  military 
occupation, need  not  be  preserved,  if  the  principles  of  the  following  Arti- 
cles are  adopted. 

*  A  declaration  of  hostilities  carries  with  it,  according  to  the  present 
rule,  an  interdiction  of  all  conmierdal  intercourse  with  the  enemy,  on 
the  part  of  the  subjects  of  the  belligerent  nation,  without  express  license^ 
Lawrence* s  Wheatcn,  Elem.  of  Intern,  Law,  pp.  644,  561,  §  18 :  Dana* 8 
Wheaton,  §§  309,  815  ;  Barrick  «.  Buber,  2  Common  Bench  Rep.  N.  8., 
563 ;  Esposito  «.  Bowden,  7  EUU  d  Blaeklmm's  Rep,,  763  ;  Phillips  v. 
Hatch,  1  DUlon'i  U.  8.  Ore.  Ct.  Rep.,  191. 

*  Heffter,  (§§  122, 123.)  suggests,  that  a  declaration  of  war  does  not  of 
itself  prohibit  commercial  intercourse,  but  that  such  intercourse  may  go- 
on, unless  specially  prohibited,  and  so  far  as  not  so  prohibited  ;  which 
seems  to  be  an  opinion  rather  than  a  statement  of  law ;  for  precedent  and 
practice,  and  the  opinions  of  jurists  are  the  other  way.  Dana*%  WTieaUm, 
note  168,  p.  400. 

*  See,  for  instance.  Articles  922  and  923. 

^  Under  thb  existing  rule,  forbidding  all  trading  with  enemies,  the 
license  must  be  an  express  license  granted  or  ratified  by  the  highest  au- . 
thority  in  the  goyemment.  The  Hope,  1  Dodeon*$  Rep.,  226.  It  must 
come  ultimately  from  sovereign  authority.  HaUeek,  Intern,  Law  and 
Laws  of  War,  675-690 ;  Manning,  Law  of  Nations,  §  123  ;  WHdman,  In- 
tern. Law,  II.,  245-266 ;  1  Kent*$  Commentaries,  163 ;  1  Duer  on  Insur- 
ance, 594-619  ;  HautefeuiUe,  tom.  1,  p.  19  ;  Wodtsetfs  Intern.  Law,  §  147; 
PhiUimore*s  InUm,  Law,  III.,  249,  618. 

*  A  license  to  trade  with  the  enemy  must  be  issued  by  competent  au- 
thority without  material  misrepresentation,  whether  intentional  or  not,. 
on  the  part  of  the  receiver,  and  inust  be  used  in  good  faith,  strictly  ac- 
cording to  its  terms.    Dana*s  Wheaton,  note  198,  p.  504.    See  also  Leevin 
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e.  Cormac,  4  Tauntan'i  Rep.,  488,  n. ;  Freiae  o.  Thompson,  1  Id,,  131; 
Van  Dyck  v,  Whitmore,  1  Eatt  Sep.,  475. 

By  tlie  rules  hitherto  in  force,  it  is  cause  of  capture  for  a  private  ship 
of  one  belligerent  to  sail  under  a  special  license  or  safe  conduct  of  the 
other,  even  where  the  yoyaflre  is  to  a  neutral  port,  and  there  Is  no  direct 
communication  with  the  enemy  in  the  whole  course  of  the  voyagre.  Thas 
in  the  war  between  Great  Britain  and  the  United  SUtee,  in  1812,  the 
former  power  being  also  with  its  allies,  at  war  in  Spain  and  Portugal,  sold 
licenses  to  American  Tessels  to  trade  ttetween  America  and  Spain  or  Por 
tu^al,  in  order  to  favor  the  forwarding  thither  of  supplies  for  the  al]ie<1 
armies.  But  American  vessels  trading  under  such  licenses  were  held 
lawful  prise  by  American  cruisers.  The  Julia,  8  Cranch*9  U.  S,  8upr.  Ct. 
Hep.,  p.  181,  and  cases  following,  pp.  208,  444.  So,  too,  the  illegality  of 
sailing  under  an  enemy's  license  is  held  proper  cause  for  the  forfeitore 
of  a  neutral  vessel.  The  Alliance,  Blate^ortTa  Prite  Cotes,  {U.  8.  DUi. 
Ct.,)  p.  262. 

It  is  competent  for  the  government  to  permit  commercial  interooarw, 
in  so  far,  at  least,  that  transactions  had  ptirsuant  to  such  permission  ire 
held  valid  in  the  courts  of  such  government.  Woods  «.  Wilder,  48  N^w 
York  Sep.,  164. 

In  the  Crimean  war,  the  British  government  resolved  to  issue  no  li- 
censes, but  to  allow  trade  to  be  carried  on  with  the  enemy,  even  by  British 
subjects,  provided  it  was  carried  on  in  neutral  ships.  "  The  example," 
says  Lushinffton*9  Ncnal  Prke  Law,  Intro.,  p.  xi.,  *'  will  in  all  pmbabilitr 
be  followed  in  future." 

In  the  war  of  France  and  Great  Britain  against  China,  the  French  goT. 
4)rninent  allowed  French  and  Englinh  subjects  to  'continue  their  commer- 
cial intercourse  with  the  Chinese,  even  on  Chinese  soil,  and  reciprocally 
the  Chinese  to  continue  such  intercourse  with  French  and  Elnglish,  even 
on  French  or  English  soil.    8  De  Clereq,  353. 

It  has  been  claimed  in  England,  and  as  strongly  denied  in  the  United 
States,  that  a  country  which,  during  peace,  confines  the  trade  of  its  colo- 
nies to  its  own  subjects,  can  not,  during  war,  open  such  trade  to  a  neatral. 
See  Mr.  Justice  Dubr's  essay  on  this  subject,  1  Duer  on  Insurance,  &dd- 
725.  For  the  English  rule,  see  The  Emmanuel,  1  Bobinson*s  Adm.  Rep.. 
2915 ;  The  Providentla,  2  ld„  142  ;  The  Ebenezer,  6  Id.,  250  ;  The  Thomyris. 
Edw.,  17.  In  support  of  the  American  rule,  see  Mr.  Monroe's  letter  to 
Lord  MuLORATB,  Sept.  28, 1805  ;  Mr.  Madison's  letter  to  Messrs.  Mo.v 
RO£  and  PiCKNET,  May  17, 1806 ;  and  the  memorials  of  the  mercbants  of 
Baltimore,  New  York,  Boston  and  Salem,  5  Ameriean  Stats  Papen.^Sf^ 
4585,  367-879  :  2  Parsons  on  Contracts,  398. 

The  liability  of  neutral  ships  to  detention,  for  carrying  on  the  coast- 
ing trade  of  the  enemy,  "  may  be  taken  to  have  been  silently  repealed," 
says  Lushington,  writing  of  the  English  rule,  "  by  the  advance  of  free 
trade."  See  also  the  provisions  of  BOOK  First  in  respect  to  eqaality  of 
commercial  privileges. 
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Private  ships  surprised  iy  war. 

922.  Subject  to  articles  863  and  920,  concerning  con- 
traband and  the  prohibition  of  exports,  private  ships 
bearing  the  national  character  of  a  belligerent,  being,  at 
the  commencement  of  hostilities  or  the  declaration  of 
war,  in  ports  where  they  would  be  subject  to  detention 
or  confiscation  under  articles  921  and  929,  or  lawfully 
coming  there*  afterwards,  are  free  from  capture  and  de- 
tention, and  may  discharge  cargo ;  and  may  take  in  any 
cargo  already  engaged,  and  depart  within  thirty  days' 
after  the  declaration  of  war  or  the  commencement  of 
hostilities.  In  case  of  a  ship  coming  into  port  after 
such  time  the  intervening  period  is  not  to  be  computed. 

This  seems  a  reasonable  extension  of  the  rale  contended  for  by  Vaiieh 
{Droit  des  Oeru,  L.  III.,  c  4,  §  63,)  and  approved  by  Twiss,  (Law  of  Na- 
tidu.  Pan  II.,  p.  101,  §  54,  opposing  in  this  the  harsh  doctrine  of  Stobt. 
J.).  Modem  usages  sanction  the  principle  that  the  belligerent  can  neither 
detain  the  persons  nor  the  property  of  those  subjects  of  the  enemy  who 
are  within  his  dominions  at  the  time  of  the  declaration,  because  they 
<»me  into  them  upon  the  public  faith.  The  above  Article  is  of  course  so 
stated  as  to  constitute  an  exception  to  the  interdiction  of  intercourse 
with  ports  within  the  military  occupation.  Other  ports  would,  by  Article 
891,  be  open  during  war. 

1  See  Articles  918  and  915. 

*  In  the  Franco-Prussian  war,  1870-1,  the  German  notification  allowed 
nx  weeks  ;  the  French,  thirty  days. 

On  the  commencement  of  the  Crimean  war,  each  belligerent  allowed 
the  enemy's  merchant  vessels  within  its  ports,  &c.,  a  reasonable  time  to 
load  and  depart ;  (six  weeks  were  allowed  by  Great  Britain)  and  those 
which  had  sailed  bound  to  such  ports  were  allowed  to  enter,  discharge, 
and  depart.  "  This,"  says  Twisa,  (Law qfNatum»,FATt  II.,  p.  117,)  " marks 
an  epoch  in  the  practice  of  nations  in  the  exercise  of  belligerent  rights 
at  the  immediate  outbreak  of  war."  He  suggests,  however,  that  the 
precedent,  since  it  arose  in  the  case  of  a  war  commenced  for  the  protec- 
tion of  an  ally,  does  not  apply  to  cases  of  denial  of  redress  for  injuries 
received,  and  in  which  the  property  of  members  of  one  nation  is  liable 
to  be  confiscated  for  indemnity.  Later  precedents  do  not  sustain  this 
qualification. 

Voyages  commenced. 

923.  Subject  to  articles  863  and  920,  concerning 
contraband  and  the  prohibition  of   exports,   private 
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ships  bearing  the  national  character  of  a  belligerent^ 
bound  to  a  port  of  a  hostile  nation,  in  which  they  would 
be  subject  to  confiscation  or  detention  under  articles* 
921  and  929,  and  leaving  the  last  port  before  notice  of 
the  declaration  of  war  or  commencement  of  hostilities, 
or  driven  to  the  hostile  port  at  any  time  in  distress, 
may  freely  enter  such  port,  and  enjoy  the  same  im- 
munity as  is  provided  in  the  last  article. 

Intercourse  of  active  enemies. 

924.  Active  enemies  can  not  make  contracts  or  en- 
gage in  commerce  or  traffic  with  enemies,  either  active 
or  passive,  or  with  the  hostile  government,  except  as 
expressly  sanctioned  by  this  Code,*  or  by  both  of  their 
respective  governments. 

1  See  Chapters  LX.  and  LXIII.,  and  Part  IX. 

The  doctrine,  that  a  declaration  or  recognition  of  war  effects  an  absiv 
late  interruption  and  interdiction  of  all  commercial  interooarse  and  deal- 
ings between  the  sabjects  of  the  two  countries,  does  not  apply  to  "  cod 
tracts  of  necessity,  founded  on  a  state  of  war.  and  engendered  by  its  no. 
lence  ;"  e,  g.,  ransom  bills,  and  bills  of  exchange  drawn  by  a  prisoner  in 
the  enemy's  country  for  his  own  subsistence.  Saileek,  Intern.  Law  and 
Laus  of  War,  p.  859,  §  11. 

Intercourse  subserving  the  purpose  of  the  war. 

925.  Enemies,  whether  active  or  passive,  can  not 
make  contracts  or  engage  in  commerce  or  traflSc  with 
each  other,  ol*  with  each  other's  government,  which 
may  directly  subserve  the  purposes  of  war. 

The  rule  prescribed  by  this  Article  is  suggested  as  the  principal  re- 
striction which  war  ought  to  impose  upon  neutrals  and  non-oombatants. 
See  note  to  the  next  Article. 

Lawful  intercourse. 

926.  Subject  to  the  provisions  of  this  Book,  passive 
enemies  may  make  any  contracts,  and  engage  in  any 
commerce  or  traflSc  with  any  persons  or  nations,  except 
tlieir  active  enemies,  and  the  hostile  nation,  which  will 
not  directly  subserve  the  purposes  of  war. 

The  existing  rules  may  be  briefly  Indicated  as  follows  : 
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The  existence  of  war  renders  unlawful  all  commercial  intercourse  or 
•eorrespondence  of  members  and  domiciled  residents  of  one  country  with 
those  of  the  other. 

Trading  by  one  enemy  with  the  other  subjects  the  property  to  coufis- 
eation  or  to  capture  and  condemnation. 
.    Partnerships  between  enemies  are  dissolved. 

Ko  valid  contract,  express  or  implied,  can  arise  from  any  transaction 
between  enemies.  Executory  contracts  which  can  not  be  performed  with- 
out  commercial  intercourse  with  the  enemy  are  dissolved.  6  Wallace* 8  U. 
8.  8upr.  Ct,  Bep,,  535,  and  authorities  there  cited. 

The  rule  forbidding  trade  between  enemies  has  been  applied  to  the 
full  extent  of  the  old  principle,  (now  generally  disavowed,)  that,  war 
makes  all  individual  subjects  of  the  nations  concerned,  the  individaal  en- 
emies of  each  other ;  and  all  intercourse  between  them,  therefore,  un- 
less by  consent  of  the  sovereign,  illegal,  except  contact  in  actual  combat. 
The  object,  policy,  and  spirit  of  the  rule,  says  Chief  Justice  Marsh axl,. 
(in  the  ease  of  The  Rapid,  S  Cranch*s  U,  8,  8upr.  Ct,  Bep,,  162,)  '*  is  to 
cut  off  ail  communication  or  actual  locomotive  intercourse  between  indi- 
viduals of  the  belligerent  States.  Negotiation  or  contract  has,  therefore, 
no  necessary  connection  with  the  offense.  Intercourse  inconsistent  with 
actual  hostility,  is  the  offense  agaii  st  which  the  operation  of  the  rule  is 
directed."  In  this  case,  an  American  citizen  during  peace  bought  English 
goods  in  England,  and  deposited  them  on  Indian  Island,  a  small  island 
belonging  to  England,  near  the  boundary  between  Nova  Scotia  and  the 
United  States.  On  the  breaking  out  of  war  between  Great  Britain  and 
the  United  States,  he  sent  a  fishing  vessel  to  bring  the  goods  away.  This 
was  held  unlawful. 

An  English  case.  The  Madonna  Delia  Gracia,  (4  Bobin$on*8  Rep.,  195,) 
has  asserted  a  distinction  in  the  case  of  property  not  bought  in  the  way 
of  trade ;  but  as  is  pointed  out  by  Mr.  CatUe,  {Law  of  Commerce  in  Time 
of  War,  pt  24,)  if  we  coflie  to  qualify  this  doctrine  by  the  principle  laid 
down  by  Mr.  Justice  Willbb,  in  Exposito  «.  Bowden,  (9  Ellis  dt  Black- 
burn*8  Bep.,  788,)  that  mere  payment  of  export  and  custom  house  dues 
is  a  sufficient  dealing  with  the  enemy  to  render  the  contract  illegal :  the 
English  rule  of  law  can  not  be  said  to  be  more  lenient,  or  to  differ  much 
from  that  of  the  American, — ^that  is  to  say,  all  intercourse  with  the  ene- 
my, inconsistent  with  actual  hostility, — is  illegal.  Stort,  J.,  in  laying 
do¥m  the  rule,  in  the  case  of  The  Julia,  (8  Oraneh's  U.  8.  Supr.  Ct.  Bep., 
194.)  says,  that  every  aid  by  personal  communication  or  by  other  inter- 
course, which  shall  take  off  the  pressure  of  the  war,  or  foster  the  resources 
or  increase  the  comforts  of  the  public  enemy,  is  strictly  inhibited.  All 
intercourse  which  humanity  or  necessity  does  not  require,  is  prohibited. 
Chancellor  Kent,  in  Griswold  v.  Waddington,  16  Johnton't  (Neuj  York) 
Bep.,  ^88,  reviewed  the  continental,  the  English  and  the  American  au- 
thorities, and  concluded  that  the  rule  of  interdiction  implied  in  a  state  of 
war  '*  reaches  to  all  interchange,  or  transfer,  or  removal  of  property,  to 
-all  negotiation  of  contracts,  to  all  communication,  to  all  locomotive  inter- 
89 
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coarse,  to  a  state  of  atter  occlusion,  to  anj  intercoone  oat  one  of  open 
hostility,  to  any  meeting  bat  in  actual  combat." 

A  leading  case  in  England  is  that  of  The  Hoop,  (1  Bobiniafi*$  Rep. ,  196.) 
in  which  Sir  Wh.  Scott  reviewed  the  authorities,  and  concluded  that 
intercourse  could  not  subsist  on  any  other  footing  than  that  of  the  direct 
permission  of  the  State.  "There  is  no  such  thing,"  said  Sir  Joh5 
NiCHOLL,  (the  King's  Advocate  in  Potts  «.  Bell,  8  Dumfw^  A  E<uie%  Bfp., 
548,  654,)  *'  as  a  war  for  arms,  and  a  peace 'for  commerce." 

The  rule  that  war  dissolyes  oommerdal  partnerships  was  even  applied 
to  the  case  of  a  firm,  two  members  of  which  resided  in  the  North,  and 
one  in  the  South,  at  the  breaking  out  of  the  cIyU  war  in  the 'United 
States,  and  the  court  refused  to  consider  the  allegiance  or  disposition  of 
the  latter.     Wood  «.  Wilder,  48  Jfen  York  Sep,,  164. 

The  prohibition  extends  to  the  mere  carrying  of  messengers  and  dis- 
patches.   The  Tulip,  8  WaMtiffUm's  V,  8.  Ore.  Ct.  Bep.,  181. 

Dana  thus  reviews  the  subject :  During  the  Crimean  war,  the  rale 
of  non* intercourse  with  the  enemy  was  greatly  relaxed  by  the  belliger- 
ents ;  but  it  was  done  by  orders  and  proclamations  in  advance,  professedlj 
relaxing  a  rule  which  otherwise  the  courts  of  prise  would  have  been 
obliged  to  apply.  The  Order  in  Council,  of  16th  April,  1854,  permitted 
British  subjects  to  trade  freely  at  Russian  ports  not  blockaded,  in  neutral 
vessels,  and  in  articles  not  contraband,  but  not  in  British  vessels.  {Lon- 
don OauUe,  April  18,  1854.)  The  French  orders  were  to  the  same  effect. 
The  Russian  Declaration  of  19th  April,  permitted  French  and  English 
goods,  the  property  of  French  or  English  citizens,  to  be  imported  into 
Russia  in  neutral  vessels.  {London  OauUe,  May  2,  1854.)  The  French 
and  Russian  governments  allowed  private  communications,  not  contra- 
band  in  their  nature,  to  be  exchanged  between  their  subjects  by  telegraph. 
(Courier  des  EtaU  Unii,  28d  July,  1855.)  The  subject  is  not  touched  by 
the  Declaration  of  Paris  of  1856.  The  Orders  in  Council  must  therefore 
be  considered  as  a  special  relaxation,  adopted  from  reasons  of  policy  ap- 
plicable to  that  war,  and  as  to  which  each  nation  must  judge  for  itself  as 
to  any  future  war.  In  the  debates  in  Parliament,  and  in  speeches  made 
by  public  men  in  the  commercial  cities,  as  well  as  in  the  memorials  of 
merchants,  and  in  contributions  to  the  press,  during  and  soon  after  the 
Crimean  war,  there  was  a  strong  disposition  evinced  to  have  all  trade 
left  free,  and  to  confine  the  operations  of  ware  to  govemmeut  property 
and  persons  or  vessels  in  public  belligerent  employment.  Dana's  WhMton, 
EUmeiits  of  Intern,  Law,  note  158,  p.  400. 

See  the  English  authorities  on  National  Character,  as  related  to  thf 
question  of  belligerent  rights,  collected  in  2  WUdman's  International  lAttt. 
p.  86-117 ;  CaeOe's  Law  of  Commerce  in  Time  of  War,  pp.  27-39 ;  and  the 
same  subject  with  the  American  authorities  in  Lawrene^e  Wheaton,  Elem. 
of  Intern,  Law,  pp.  557-680.  §§  16-22;  Dana*$  Wheaton,  §§  818-340.- 

Commencement  and  termination  of  illegality. 
927.  The  commencement,  by  an  enemy  or  neutral, 
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of  a  voyage  to,  or  other  effort  at  intercourse  with,  a 
belligerent  place,  with  knowledge  of  the  war,  and  in 
the  execution  of  a  purpose  to  carry  on  unlawful  traffic 
or  intercourse,  is  unlawful ;  but  a  voyage  or  other  effort 
at  intercourse  commenced  without  such  knowledge  or 
purpose,  is  not  rendered  unlawful  by  the  subsequent 
commencement  of  hostilities,*  unless  thereafter  per- 
sisted in.  And,  when  the  military  occupation  or  inter- 
diction, which  renders  traffic  with  a  place  illegal, 
ceases,  the  right  to  capture  property  engaged  in  such 
traffic  ceases  at  the  same  time.* 

>  2  WUdman's  ItUemaHanal  Law,  p.  28. 
'  5  BMman't  Bep„  251. 

Traihsfer  of  ships  during  war. 

928.  An  actual  and  unconditional  transfer  of  a  pri- 
vate ship  of  one  belligerent  to  another,  or  a  neutral,  if 
in  accordance  with  article  276,  is  valid  and  effectual  to 
change  the  national  character. 

The  rule  established  bj  the  coarts  is,  that  a  transfer  of  property  to  a 
neatral  by  an  enemy,  in  time  of  war,  or  in  aid  of  a  contemplated  war,  is 
illegal,  as  in  violation  and  fraad  of  vested  belligerent  rights.  The  Ber* 
non,  1  Ch,  BMMon^B  Rep.,  102 ;  The  Noydt  Gedacht,  2  Id,,  187,  note ; 
The  Minerva,  6  Id.,  896,  400,  note ;  The  Rosalie  and  Betty,  2  Id.,  348  ; 
The  Mercy,  BUOthfor^t  Priiu  Cium,  (V.  8.  D%$t.  Ot.,)  p.  187;  The 
Georgia,  7  WaOac^^a  U.  8.  Supr.  Ot,  Rep,,  82. 

The  principal  rales  as  to  the  national  character  of  property,  daring 
war,  as  laid  down  by  the  judicial  authorities,  are  as  follows : 

1.  Ships.  A  ship,  freely  navigating  solely  under  the  flag  or  pass  of 
any  other  nation  than  that  of  its  owner,  bears  the  national  character  of 
such  other  nation.  1  Kenfs  CammmUaHea,  85.  A  foreign  flag  may  be 
hoisted  under  the  regulations  of  a  particular  trade.  Arnold  «.  Delcoli, 
Bee*a  Adm.  ( U,  8,)  Bep,,  6. 

The  presumption  of  national  character  arising  from  these  emblems 
of  nationality  may  be  rebutted  by  the  presence  of  other  instruments  found 
in  the  possession  of  the  captain.     Oouget  et  M&rger,  111.,  p.  260,  §  45. 

As  to  national  character  of  shipping,  see  Lawrence's  Wheatan,  Elem. 
of  IfUem.  Law,  p.  580,  §  22 ;  Dana^s  Wheaion,  §  840 ;  Tlie  Julia,  8 
Oranch's  U.  8.  8upr,  Ot.  Bep.,  181 ;  The  Hiram,  8  Jd,  404  ;  The  Aurora, 
8i(i.208. 

8.  BttaMiahmenU  of  trade.    The  ownership  of,  or  interest  in,  a  oom- 


S98  OUTLINES  OF  AIT 

merclal  establishment,  and  its  branches,  bears  the  national  character  of 
the  nation  within  whose  limits  the  chief  establishment  is  situated.  Lai^ 
rence's  Wheaton^  Ekmsnts  of  Intern.  Law,  p.  578,  §  19 :  The  Freond- 
schaft,  4  Wheaton'i  U.  8.  8upr.  Ct.  Rep.,  105.  * 

The  British  and  American  courts  make  a  further  exception  in  the 
case  of  an  owner  domiciled  in  a  hostile  coantrj,  and  owning  a  share  in  i 
house  of  trade  established  in  a  neutral  country,  {Lawrena^s  Wheaton, 
Elem.  of  Intern.  Law,  p.  575,  §  20 ;)  an  exception  which  shows  "  strong 
marks  of  partiality  towards  the  interests  of  captors." 

8.  Products  of  the  eoU,  The  national  character  of  the  products  of  the 
soil  of  the  territory  of  a  nation  is  that  of  the  territory,  so  long  as  they 
belong  to  the  owner  of  the  soil.  Lawrene^e  Wheaton,  SHem.  of  InUriL 
Law,  p.  676,  g  21. 

Penalty  qf  illegal  traffic  and  intercourse: 
929.  Property  which  is  made  the  subject  or  vehicle 
of  traffic  that  is  illegal,  under  the  provisions  of  this 
Book,  is  liable  to  capture  and  confiscation ;  and  per- 
sons engaged  in  intercourse  that  is  illegal,  under  the 
provisions  of  this  Book,  are  liable  to  capture  and  de- 
tention, in  the  manner  provided  in  this  Book. 

See  Chapters  LXIll.  and  LXVl. 

The  rales  for  ascertaining  the  destination  of  a  voyage,  (as  dis- 
tinguished, however,  from  the  destined  nse  of  a  ship  or  cargo,)  are  pre- 
scribed by  Articles  865-858. 


CHAPTER    LXXI. 

EFFECT  OF  A  STATE  OF  WAR  UPON  THE  ADMINISTRATION 
OF  JUSTICE. 

Both  the  English  and  American  coarts  refnse,  in  general,  to  snstain 
any  action  during  war,  either  by  or  in  favor  of  an  alien  enemy.  Bran- 
don V.  Nesbitt,  6  Term.  Rep.,  28  ;  Mumford.v.  Mumford,  1  OaOiaon**  U.  6. 
Ore.  Ct.  Rep.,  866.  After  peace  is  restored  between  the  nations,  the  mem- 
bers of  each  may  sue  in  the  courts  of  the  other,  even  npon  contracts  made 
during  the  war  ;  (Antoine  v.  Morshead,  1  Mareh.,  588 ;  6  Taunton's  Rep., 
237  ;  and  see  Sparenbargh  «.  Bannatyne,  1  Rosanquet  db  Puller's  Rep., 
163 ;  2  Espinasse's  Rep.,  680 ;). though  a  contrary  rule  was  recognixed  is 
the  case  of  Anthon  v.  Fisher,  2  Dimglasi  Rep.,H9,  n.  It  is,  however, 
admitted  that  an  alien  enemy  may  sue,  if  he  come  under  dronmstanees 
that  put  him  in  the  Sovereign's  Peace  pro  hoc  vice, — e.  g.,A  pass,  cartel,  of 
flag  of  truce.     Twiss  Law  of  Nations,  Part  II.,  p.  109.    And  since,  ac* 
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•cording  to  Article  750,  passive  enemieB  are  treated  as  to  a  certain  ex- 
tent in  a  condition  of  peace ;  a  condition  wliich  it  is  one  of  the  pur- 
poses of  thi^  Book  to  maintain  for  non-combatants  during  war,  it  should 
tieem  proper  to  allow  ihem,  as  a  general  rule,  to  sue  in  the  courts  of 
aur  nation. 

Thus,  no  restriction  on  the  resort  to  civil  justice  is  contained  in  this 
Book,  except  such  as  is  implied  in  the  power  of  a  belligerent  to  interdict 
the  presence  of  foreigners.    See  Article  913. 

In  Juando  v.  Taylor>  (2  Paine' %  U.  8,  Circ.  Ct.  Sep,,  652,)  it  was  held, 
that  no  suit  or  proceeding  could  be  maintained  in  the  courts  of  a  neutral 
nation  by  the  subjects  of  one  belligerent  against  the  subjects  of  another, 
lor  acts  growing  out  of  the  war. 

Abticlb  930.  Suspension  of  remedies. 
931.  Private  rights  protected. 
982.  No  civil  remedy  against  lawful  hostilities 

933.  Prescriptions  and  statutes  of  limitations. 

934.  The  same  ;  in  case  of  civil  war. 

935.  Failure  to  protect  foreigners. 

Suspension  of  remedies, 

930.  A  belligerent  may  suspend,  during  the  war, 
the  right  of  enemies,  whether  active  or  passive,  to  re- 
sort to  its  civil  courts  for  judicial  remedies,  except  in 
cases  of  prize. 

The  general  principle,  that  peaceful  commerce,  subject  to  the  restric- 
tions defined  bj  this  Code,  is  lawful,  requires  the  continuance  of  judicial 
remedies,  subject  of  course  to  a  power  of  suspension,  which  will  provide 
for  all  the  exceptions  to  the  freedom  of  intercourse. 

According  to  the  recent  case  of  Zacharie  e.  Godfrey,  (50  lUinoif  Rep. , 
186,)  the  question  whether  an  alien  enemy  should  be  excluded  from  the 
courts  of  a  nation,  depends  on  the  consideration  of  his  actual  residence 
during  the  war  in  the  hostile  country,  and  the  probable  effect  of  a  re- 
covery, to  place  the  money  recovered  within  reach  of  the  enemy,  rather 
than  of  his  citizenship  in  the  hostile  nation. 

The  disability  is  a  suspension  of  the  remedy,  not  an  extinguishment 
of  the  right  of  action. 

Private  rights  protected. 

931.  Subject  to  the  last  and  the  next  two  articles,  a 
belligerent  is  bound  to  recognize  and  protect  the  pri 
vate  rights  of  passive  enemies  and  neutrals,  both  in  re- 
spect of  person  and  property ;  and,  except  when  the 
<5ourts  are  open  and  can  afford  adequate  redress,  to  pun- 
ish offenses  against  the  same,  by  military  authority. 

89 
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Leiber^9  Inttru^tums,  If  87;  H&nger  «.  Abbott,  6  WaOace's  U.  8, 
Supr.  Ct.  Rep.,  582;  Elsee  «.  Lovell,  1  WaoUe&rth's  V.  8.  Ore  Ct.  Sep., 
102,  110. 

The  principle,  that  an  alien  enemy  has  no  standing  in  court,  and  can 
not  appearand  defend  his  property,  seized  as  a  prize  of  war  on  the  higii- 
seas,  does  not  apply  to  a  claimant  in  the  admiralty.  An  alien  enemy  nuf 
appear  as  claimant  of  his  property,  libeled  for  condemnation  as  for. 
felted.  United  Stotes  o.  Shares  of  Stock,  6  BkUe^fbrtP$  U.  8.  Orv.  a 
B^,,  281. 

No  civil  remedy  against  lawfvZ  hostilities. 

932.  Acts  done  by  the  military  power,  if  within 
the  scope  of  military  operations,  as  defined  by  this 
Book,  are  not  the  subjects  of  civil  remedies  against  in- 
dividuals, except  in  the  cases  herein  provided. 

Compare  Articles  721,  722,  723,  887  and  888. 

An  action  does  not  lie  in  the  courts  of  one  nation  for  acts  done  by  tlie 
military  forces  of  another  nation,  while  the  two  were  at  war.  The  rem- 
edy is  by  application  to  the  government.  But  this  rule  does  not  applf 
to  a  civil  or  domestic  war. 

A  number  of  American  authorities,  in  cases  arising  in  the  latedvil  war, 
held  that  an  act  which  is  a  violation  of  the  laws  of  war,  such  as  bamiii; 
a  court-house,  appropriation  of  private  property,  &c.,  is  not  justified 
by  the  command  of  a  superior  officer.  Christian  County  Court  e  Rankin, 
2  DuvaU,  602 ;  Yost  «.  Stout,  4  CMweU,  {Tmnssaee,)  Sep.,  206 ;  Wither- 
spoon  «.  Woody,  4  Id.,  806 ;  Terrill  v.  Rankin,  2  Bush  Bep.,  468. 


Prescriptions  and  statutes  of  limitations. 

933.  The  declaration  or  existence  of  war  between 
nations  prevents  the  operation  of  the  rules  of  prescrip- 
tion, and  the  running  of  the  statutes  of  limitations,*  of 
each  nation,  as  against  members  and  domiciled  resi- 
dents of  the  other,  from  the  declaration,  or  the  first  act 
of  hostility,  whichever  may  be  the  earlier,  to  the  final 
ratification  of  the  treaty  of  peace,*  excepting  such  time 
as  the  parties  were  permitted  to  remain  in  the  country 
and  the  courts  were  open  to  them.* 

Jackson  Ins.  Co.  «.  Stewart,  6  American  Law  Beg.  N.  8.,  733. 

1  Perhaps  conventional  limitations  of  actions,  like  those  common  in  in- 
surance policies,  should  be  included  with  statutes  of  limitations  in  the 
above  article.     If  they  are  not  so  included,   the  effect  of  Article  909 
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will  be  to  allow  a  reasonable  time  only  after  the  removal  of  the  ob- 
fltada 

'  Ogden  «.  Blackledgre,  2  Oramh*9  JJ,  8.  Supr.  Ct.  Sep.,  272 ;  Hanger 
e.  Abbott,  6  WaUaee't  U,  8.  8upr,  Ct,  Sep,,  540 :  2  WUdman's  IrUemoHonal 
Law,  17. 

*  Under  the  rale  proposed  in  Article  980„  this  exception  seems  proper. 

The  saTne  ;  in  case  of  civil  war. 

934.  The  existence  of  civil  wax  in  a  nation  prevents 
the  operation  of  its  rules  of  prescription  and  the  run- 
ning of  its  statutes  of  limitation,'  as  against  members 
and  domiciled  residents  of  other  nations,  in  those  cases 
in  which  the  issuing  or  the  effectual  service  of  process 
could  not  have  been  had,  by  reason  of  the  interrup- 
tion of  the  course  of  justice. 

Act  of  Congress  of  United  SUtes,  of  June  11,  1864,  18  U,  8.  8tat.  at 
X^  128.    See  Whitfield  e.  AlUson,  1  Ameriean  Law  Becimo,  188. 
^  See  note  to  last  Article. 

Failure  to  protect  foreigners. 
935*  A  belligerent  is  not  liable  to  foreigners  for 
injuries  or  losses  caused  by  the  enemy. 

The  rnle  of  international  law  is  well  settled  that  a  foreigner,  who  re- 
sides in  the  country  of  a  belligerent,  can  claim  no  indemnity  for  losses  of 
property,  occasioned  by  acts  of  war  of  the  other  belligerent.  Opinion  of 
U.  S.  Attorney.General  in  case  of  the  Bombardment  of  Valparaiso,  12  JJ, 
8,  Attomeyi-Gen&ral  Opmkmi,  21  ;  and  letter  of  Secretary  Marcy,  in  the 
Ghreytown  case,  there  quoted. 
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PART  IX. 

THE  TERMINATION  OF  WAR. 

Manj  of  the  qnestions  discassed  in  the  books,  bearing  on  this  subject, 
are,  in  modem  usage,  settled  by  treaties  of  peace ;  and  it  seems  therefore 
oniiecessary  to  prescribe  in  great  detail,  bj  an  International  Code,  the 
principles  which  wonld  regalate  a  peace  made  without  treaty. 

Abticls  986.  War,  how  terminated. 

987.  Effect  of  peace. 

988.  Definition  of  "  completed  conquest." 

989,  940.  National  character  and  allegiance  of  conquered  nation. 

941.  Effect  of  completed  conquest  as  to  persons  and  property. 

942.  Effect  of  overthrow  of  insurrection. 
948.  Duress  of  negotiators. 

944.  Effect  of  treaty  of  peace. 

945.  Extent  of  responsibility. 

946.  Rescission  of  treaty. 

War^  how  terminated. 

936.  War  may  be  tenminated  by  a  complete  con- 
quest, or  by  a  cessation  of  hostilities,  and  the  resump- 
tion of  peaceful  intercourse  between  the  belligerents, 
with  or  without  a  treaty  of  peace,  or  other  compact. 

EaUeek^i  Intern,  Law  and  LaiM  of  War,  p.  845. 

Where  no  treaty  of  peace  is  made,  the  date  of  the  resumption  of  inter- 
course may,  perhaps,  be  a  convenient  rule  to  fix  the  termination  of  the 
war.    See  BlunUMi,  Droit  Intern.  Ood\fU,  %  700. 

The  time  of  a  treaty  taking  effect  is  provided  for  by  Articles  106  and 
197. 

^ect  of  peace. 

937.  Upon  the  termination  of  war,  unless  otherwise 
provided  by  compact : 

1.  Each  belligerent  is  entitled  to  all  movable  public 
property  of  the  other  of  which  he  has  lawfully 
acquired  possession  by  the  war/  except  such  as  is  ex- 
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empted  by  article  840,  subject,  however,  in  case  of 
conquest  of  territory,  to  the  rules  prescribed  by  Chap- 
ter III.  of  this  Code ; 

2.  All  hostilities,  except  the  detention  of  movable 
property  previously'  captured,  and  all  constraint.* 
of  persons  taken  prisoners  of  war,  except  such  as  is 
necessary  to  preserve  order,*  must  cease  ; 

3.  All  occupation  of  hostile  territory  not  the  sub- 
ject of  complete  conquest,  must  cease  as  soon  as  prac- 
ticable ;• 

4.  All  belligerent  rights  not  reserved  by  this  Code, 
except  those  necessary  to  the  preservation  of  order, 
and  to  the  adjudication  upon  the  title  to  property  cap- 
tured, cease  ;  *  and, 

6.  Treaties  and  other  obligations  between  the  bellig- 
erents, which  were  suspended  by  the  war,  are  revived, 
except  so  far  as  they  may  be  incompatible  with  the 
altered  state  of  things.' 

*  See  Article  988  of  this  Code  ;  and  BluntachU,  Droit.  Intern.  Oodifie, 
§  715. 

Perhaps  the  principle  that  all  public  movable  property  of  the  hostile 
nation,  other  than  military  treasure  and  contraband  of  war,  seized  and 
appropriated  by  the  belligerent  nation  to  its  own  use,  should  be  consid- 
ered compensation  for  the  cause  of  the  war,  ought  to  be  embodied  eh  a 
positive  regulation  ;  though  this  is  rather  a  matter  of  agreement  than  a 
right  of  the  conquered  nation. 

*  The  rights  of  war  exist  only  while  the  war  continues.  If  peace  be 
concluded,  a  capture  made  immediately  afterwards  on  the  ocean,  even 
where  peace  could  not  have  been  known,  is  unauthorized,  and  property 
so  taken  is  not  prize  of  war,  and  must  be  restored.  See  Lawrence* 8 
WheaUm,  Elem.  of  Intern.  Law,  p.  884,  §  5 ;  Dana'%  WheaUn,  §  547. 

■  TwisB,  Law  of  Nations,  pt.  II.,  868,  §  178;  PhiUimore's  Inters. 
Late,  vol.  III.,  p.  145. 

In  the  case  of  Preston,  the  Attorney-General  of  the  United  States 
gave  his  opinion  that  the  cessation  of  the  war  of  the  rebellion,  and  the 
peace  proclamation  of  the  President  relieved  from  parol  and  from  mili- 
tary jurisdiction,  rebel  officers  who  had  surrendered  an(l  had  been  dis- 
charged upon  parole.    12  Opinions  of  the  U.  8.  Attorneys-General,  120. 

*  BluntschK,  Droit  Intern.  CodiJU,  §  716. 

*  By  the  old  doctrine  of  uti  possedeiis,  in  the  absence  of  auy  com  act. 
each  belligerent  is  entitled  to  the  sovereignty  of  the  territory  and  the 
ownership  of  all  pnblic  proper./  of  ilu*  ho.siile  nation  of  which  he  !..o 
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military  occupation  at  the  termination  of  the  war  ;  but  it  should  seem 
just  to  restrict  this  right  within  narrower  limits.  The  subject  is  aloiost 
always  regulated  by  a  treaty  of  peace ;  and  in  the  rare  cues  in  which 
this  may  be  omitted,  it  will  be  sufficient  to  provide  for  the  right  of  the 
conqueror  to  moyables  in  possession,  and  to  territory  of  which  he  has 
achieyed  complete  conquest,  and  the  public  property  therein. 

*  Such  for  instance  are  the  levying  of  forced  loans,  &c.,  or  collecting 
those  previously  levied.    ffalUek,  InUm.  Law  and  Law$  of  War,  p.  800. 

*  KerWi  GommentarUi,  vol.  l.,p.  177 ;  HaUeok^i  IrUem,  LawandLaw 
of  War,  p.  802. 

Definition  of  *'  completed conquesV^ 

938.  Where  the  authority  of  one  belligerent  nation 
over  any  territory  of  the  other,  has  become  perma- 
nently established,  either  by  cession,  or  by  acquies- 
cence,  the  conquest  is  deemed  completed,*  from  the 
time  the  conqueror  unequivocaUy  manifests  his  ability 
and  intention  to  retain  such  territory  as  his  own,  un- 
der civil  government,  and  in  a  state  of  peace.  Until 
that  time  it  is  deemed  to  be  held  by  military  occupa- 
tion* only.' 

'  Dana* 9  Wheaton,  EUm,  of  bnUfrn,  Law,  note  109,  p.  484. 

*  See  Chapter  LVL,  concerning  Militabt  Occitpatiok. 

*  HaUeck,  Intern,  Law  and  Lawa  of  War,  pp.  811-814. 

National  character  and  allegiance  of  mernbers  of 
conquered  nation. 

939.  In  case  of  the  completed  conquest  of  a  nation, 
its  members  become  members  of  the  conquering  na- 
tion. 

The  national  character  thus  acquired  may,  of  course,  be  changed  bj 
naturalization;  and  meanwhile  the  duty  of  allegianoe  may  be  extin- 
guished by  subsequent,  or  even  previous,  removal  from  the  territorr, 
coupled  with  the  intent  to  become  naturalized  elsewhere.  See  Articles 
261-266. 

By  the  provisions  of  the  Book  on  Pbacs,  aU^gianee  follows  national 
oharacter^  subject  to  the  right  of  expatriation. 

The  same. 

940.  In  case  of  the  completed  conquest  of  part  of 
the  territory  of  a  nation,  if  not  otherwise  provided  br 
special  compact,  its  members,  domiciled  within  such 
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territory,  become  members  of  the  conquering  nation, 
unless  within  six  months  after  the  completion  of  the 
<5onque8t  they  exercise  the  right  of  expatriation,  defined 
by  articles  264  and  265 ;  in  which  case  they  are  deemed 
to  have  retained  their  former  national  character  and 
■allegiance. 

See  HaUeek,  Iniem.  Law  and  Latot  of  War,  pp.  81&-a20. 

Immediately  after  the  Burrender  of  Paris  and  the  cession  of  Alsace 
«nd  Lorraine  toOermanj,  and  Ifcfore  the  treaty  of  peace  was  ratified,  Mr. 
Waalibame  gave  certificates  of  German  nationality  to  citizens  of  those 
provinces  who  desired  to  leave  Paris  in  consequence  of  the  French  con- 
scription.   Foreign  BekUiam  of  the  UnUed  States,  1871,  pp.  829,  844. 

Effect  of  completed  conquest  as  to  persons  and 
^operty. 

941.  In  the  case  of  a  completed  conquest,  if  not 
otherwise  provided  by  compact : 

1.  The  conquering  nation  may  regulate  the  political 
and  civil  rights  of  those  who  thereby  become  members 
of  it  ;* 

2.  The  conquering  nation  must  respect  the  private 
rights,  and  titles  to  property,  of  persons  within  the 
territory,  and  by  proper  laws  and  regulations  insure  to 

•  them  the  means  of  enjoying  those  rights ;  and,  until 
otherwise  declared,  all  laws  of  the  former  government 
regulating  the  private  relations  of  persons,  and  of  cor- 
porations both  private  and  municipal,  to  each  other, 
-and  their  private  rights  of  property  remain  in  force,  so 
far  as  they  are  not  inconsistent  with  the  organic  law  of 
the  conquering  nation  ;'  and, 

3.  Subject  to  the  provisions  of  Chapter  III.  of  this 
Code,  entitled  "Perpetuity  op  Nations,"  the  con- 
quering nation  succeeds  to  the  title  of  all  public  prop- 
erty and  rights  of  the  enemy  within  the  conquered  ter- 
ritory ;*  and  may  make  valid  transfers  or  releases  of 
such  property  and  rights.* 

1  DaTia'e  WheaUm,  Elem.  of  Intern.  Late,  note  189,  p.  484 ;  HaUeck,  In- 
4em.  Law  and  Laws  of  War,  p.  823. 

*  Dana*$  Wheaton,  note  169,  p.  484 ;  HaUeck,  Intern.  Law,  pp.  880-888. 


606  0TJTLINK8  OF  AN 

*  Dana*i  WheaUm,  note  109.  p.  484 ;  HaUetk,  Intern,  Law,  pp.  839-84& 
^  This  will  indade  the  discliarge  of  debts  and  other  property  in 

action. 

Effect  of  overthrow  of  insurrection, 

942.  A  nation,  whose  authority  is  re-established, 
after  having  been  temporarily  displaced  from  a  part  of 
its  territory  by  an  insurrectionary  government,  suc- 
ceeds to  all  the  rights  and  property  of  the  usarping 
government.'  All  claims  against  such  usurping  gov- 
ernment, in  favor  of  others  than  the  nation,  are  staked 
on  the  success  of  the  insurrection,  and  are  of  no  validity 
after  its  overthrow." 

>  United  States  of  America  «.  Prioleau,  11  JuriH,  2f,  8.,f92;  dSLm 
Journ.  Oh.,  7;  18  Weekly  Rep.,  1062;  18  Law  Time9  Sep,,  N.  8.,  93; 
United  States  of  America  v.  McRae,  Law  Rep.,  8  JBq,  Ooi.,  69. 

*  In  the  case  of  the  United  States  of  America  v.  McRae,  (above  men- 
tioned, )  it  was  held  that  with  respect  to  property  which  has  been  yolan- 
tarily  contributed  to  the  insurrectionary  govemment,  or  acquired  by  it,  in 
the  exercise  of  its  usurped  authority,  aod  has  been  impressed  in  its  hsodB 
with  the  character  of  public  property,  the  legitimate  government  is  not, 
on  its  restoration,  entitled  to  it  by  title  paramount,  but  as  successor  only 
(and  to  that  extent  recognizing  the  authority)  of  the  displaced  usurping 
government,  and  in  seeking  to  recover  such  property  from  an  agent  of 
the  displaced  government,  can  only  do  so  to  the  name  extent  and  subject 
to  the  same  rights  and  obligations  as  if  that  government  had  not  been 
displaced,  and  was  itself  proceeding  against  the  agent. 

The  true  principle,  however,  seems  to  be  that  stated  in  the  foregoing 
Article. 

Jhiress  of  negotiators. 

943-  Duress  of  the  person  of  those  coucemed  in  the 
negotiation  of  a  treaty  of  peace,  renders  the  compact 
void  as  against  the  power  they  represent. 

BlunUehli,  Droit  Intern.  CodiJU,  %  704;  compare,  however.  EaOeek, 
Intern.  Law  dh  Lawe  of  War^  p.  847. 

Effect  of  treaty  of  peace. 
944.  When  a  treaty  of  peape  is  made,  all    griev- 
ances existing  and  known  prior  to  the  termination  of 
the  war,  are  to  be  deemed  satisfied  by  the  treaty  unlesa 
excepted  thereby  ;'  and  the  treaty  is  to  be  first  resorted 
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to,  as  furnishing  the  rules  by  which  the  results  of  the 
war  are  to  be  measured. 

*  See  BlunUchU,  Droit  Intern.  CodiflS,  %  714.    On  the  contrary,  Law- 
rence'i  Wheatan,  (Mements  of  Intern.  Lmc,  p.  876,  §  8  ;)  and  HaUeek,  (In- 
tern. Law  and  Laws  of  War,  p.  858,)  hold  that  claims  for  injaries  com- 
mitted prior  to  the  war,  which  form  no  part  of  the  reasons  for  undertak-  • 
ing  it,  are  not  extinguished. 

Extent  of  responsibility. 

945.  No  hostilities  between  belligerents  committed 
during  war,  in  obedience  to  the  commands  of  lawful  su- 
periors, by  persons  impressed  with  the  military  char- 
acter, and  no  lawful  hostilities  committed  by  any  other 
person,  subject  such  persons  to  civil  or  criminal  liabil- 
ity after  the  termination  of  the  war.*  Nor  shall  any  such 
acts,  committed  after  the  termination  of  the  war,  subject 
the  person  to  criminal  liability,  if  committed  in  good 
faith,  without  actual  knowledge  of  its  termination.* 

>  BluntscMi,  Droit  International  Codifle,  %%  710-718. 

This  mle  is  somewhat  more  restricted  than  that  laid  down  in  the 
books,  (see  HaUeek,  Intern.  Law  and  Lawe  of  War,  p.  851,  and  authorities 
cited  ;)  but  as  between  nations  uniting  in  the  Code,  a  criminal  violation 
of  the  laws  of  war  should  not  be  tacitly  merged  by  peace.  Any  further 
responsibility  than  that  defined  in  the  above  Article  ought  to  be  accorded 
only  by  special  compact,  or  decree. 

*  As  to  the  conflict  of  opinion  in  reference  to  civil  liability  for  acts 
done  innocently  after  the  termination  of  the  war,  see  HaUeek,  Intern. 
Law  and  Laws  of  War,  p.  857. 

The  rule  that  a  treaty  is  binding  from  signature  or  ratification  is  em- 
bodied in  Articles  196  and  197. 

Rescission  of  treaty. 

946.  A  violation  of  executory  provisions  in  a  treaty 
of  peace,  affecting  the  re-establishment  of  a  peaceful 
condition,  entitles  the  aggrieved  party  wholly  to  re- 
scind the  treaty,'  and  continue  the  war." 

1  See  HaUeeky  Intern.  Law  and  Lam  of  War,  pp.  862-864. 

*  This  does  not  require  a  new  declaration  of  war.  BhinteehH,  DroU 
Intern.  (MiflS,%'l^. 


DIYISION  FOURTH. 
ALLIES/ 


ABTIOIJB947.  Who  are  allies. 

948.  The  obligation  of.  allies. 

949.  Penniasion  of  intercourse  must  be  Jolnl 
960.  Separate  compacts  not  binding. 

951.  Prise  ooarts. 

Who  are  allies. 

947.  Allies  are  nations  bound  by  treaty  to  assist 
each  other,  in  some  manner,  by  belligerent  operations. 

As  to  the  furnishing  of  subeidiary  troops  being  considered  as  a 
belligerent  act,  and  a  breach  of  neutrality,  see  Division  V.,  entitled 

NSUTBALB. 

The  obligaMon  of  allies. 

948.  Unless  otherwise  provided  by  a  treaty  of  al- 
liance, one  ally  may  judge  for  itself  whether  the  other 
has  a  just  cause  of  war,  and  may  act  accordingly. 

WodUeifi  InUmaUanal  Law,  %  111. 

JPermission  of  intercourse  must  he  joint 

949.  During  a  conjoint  war,  intercourse  with  the 
enemy,  which  is  unlawful  without  the  permission  of 
a  belligerent,  must  have  the  permission  of  all ;'  unless 
it  appear  that  it  could  in  no  manner  interfere  with  their 
common  operations.* 

1  The  Najade,  4  IMyinion*9  Adm.  B^p,,  251 ;  3  WUdman'i  IntemaHonal 
Law,  p.  21  ;  1  Eenft  Commentariei,  p.  69 ;  Lawrenee*$  Wluaton,  ElemenU 
of  InUm.  Law,  p.  552,  §  14;  Phmimonfi  Int&m,  Law,  ▼.  3,  §§  67,  78  ; 

*  For  a  recent  statement  of  English  rules  as  to  apportionment  of  joint 
booty,  see  Banda  &  Kirwee  Booty,  Law  Bep,,  1  Adm,  d  Bee,,  109. 

As  to  dlyision  of  trophies  and  booty  between  co-operating  armies,  see 
6  De  Olereq,  569,  584 ;  also  treaty  between  France  and  Great  Britain,  8  De 
dereg^  PP*  ^i  39  ;  and  see  also  Id.,  p.  85. 
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ByTikershoeck,  Qucut,  Jwr.  Pub.,  lib.  1,  cap.  10 ;  Chittp,  Law  of  Natim» 
pp.  11, 12 ;  Heffter,  DroU  InienuUumal,  §§  120-128  :  HaUsek,  IfUern.  Im 
A  LawB  of  Wwr,  p.  859. 

Between  allied  nations  panning  a  common  canse  against  a  commoD 
enemy,  it  must  be  taken  as  an  implied,  if  not  an  express  contract,  that 
one  State  shall  not  do  anything  to  defeat  the  general  object.  If  one  admit 
its  subjects  to  carry  on  an  nniuter^pted  trade  with  the  enemy,  the  cod- 
sequence  may  be  that  it  will  supply  that  aid  and  contort  to  the  eoemy 
which  may  be  very  injurious  to  the  prosecution  of  the  conunon  caaie, 
an4  the  interests  of  its  ally.  The  Neptunus,  6  Bobituon'i  Adm.  Ap.. 
408. 

Separate  compacts  not  binding. 

950.  Unless  allies  have  otherwise  agreed,  neither  is 
bound  by  compacts  with  the  enemy,  made  without  its 
consent,  by  the  other. 

See  HdUeck,  Intern.  Laio  db  Latu  of  War^  p.  860,  and  authorities 
cited. 

Prize  courts. 

951.  Either  of  several  allied  belligerents  may  by 
assent  of  another  establish  a  prize  court  within  the  lim- 
its of  the  other,  for  the  purposes  of  deciding  questions 
of  prize. 


DIVISION   FIFTH. 

NEUTRALS. 


.Abtiolb  962.  Who  are  neutrals. 
05d.  Right  to  be  neutral. 
054.  Attempt  to  involve  a  neutral. 

955.  "  Breach  of  neutralitj  "  defined.  # 

956.  "  Violation  of  neutrality  "  defined. 

957.  Effect  of  a  breach  of  neutrality. 

958.  Kinds  of  assistance. 

959.  Active  assistance. 

960.  Passive  assistance. 

961.  Intervention. 

962.  Recognizing  independence  of  insurgents. 
968.  Mediation. 

964.  Active  duties  of  neutrals. 

965.  Breach  of  neutrality  not  justified  by  precedent  obligation 

966.  Aid  to  sick  and  wounded. 

967.  Pilotage. 

968.  Purchase  of  conquest  forbidden. 

969.  Time  when  duties  of  neutrality  take  effect. 

970.  Liability  for  negligence  in  enforcing  neutrality. 

971.  Violations  of  neutrality. 

972.  Land  forces  violating  neutrality  to  be  disarmed. 
978.  Right  of  asylum  limited. 

974.  Supplies  limited. 

975.  Protection  of  hostile  ships  in  neutral  port. 

976.  Priority  of  departure. 

977.  Prises  not  to  be  sent  Into  neutral  ports. 

978.  Restoration  of  prizes  captured  in  violation  of  neutrality. 

979.  Transactions  ^n  breach  of  neutrality  everywhere  void. 

980.  Breaches  and  violations  of    neutrality  declared    public 

offenses. 
Ml.  Redress  for  injuries  in  violation  of  neutrality, 
i^.  Neutral  and  belligerent  rights  and  obligations  not  affected 

by  adverse  belligerent  not  being  a  party  to  Code. 
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Who  are  neutral, 

952.  A  neutral  nation  is  one  that  remains  on  terms 
of  friendship  and  amicable  intercourse  with  the  gov- 
ernment and  members  of  each  of  two  or  more  belliger- 
ents. 

British  proclamation  of  neatralitj — ^Franoo-German  war.  XondMi 
QoMttU,  July  19.  1870. 

Right  to  he  netUrdl. 

953.  Every  nation,  unless  it  has  otherwise  agreed, 
has  a  right  to  remain  at  peace,  though  all  the  rest  of 
the  world  be  at  war,  and  to  maintain  friendly  relations 
with  any  belligerent,  without  offense  to  others. 

FiorS,  Nouwofu  Droit  ItUem,,  v.  2,  p.  8(K> ;  citing  OaUana,  dei  Domi 
dei  prindpi,  pt  1,  c.  8 ;  and  BaiUefnMe,  DraU  st  devoir  de§  NMatu,  t 
1,  p.  376 ;  Addre$$  of  Cb.Fr,  Adams,  New  York,  1870. 

Attempt  to  involve  a  neutral. 

954.  The  attempt  of  a  belligerent,  by  force  or  pres- 
sure of  any  kind,  to  make  a  neutral  nation  take  any 
part,  however  small,  with  one  side  or  the  other,  is  an 
attempt  against  its  independence. 

"  Breach  of  nevirality ''  defined. 

955.  The  terms  ^^breach  of  neutrality,"  as  used 
in  this  Code,  mean  an  act  or  omission  on  the  part  of  a 
neutral  nation  inconsistent  with  its  duty  as  such  to- 
ward a  belligerent. 

,    "  Violation  of  neutrality  ^^  defined. 

956.  The  terms  "violation  of  neutrality,"  as  used 
in  this  Code,  mean  an  act  or  omission  on  the  part  of  a 
belligerent  inconsistent  with  the  rights  of  a  neutral  na- 
tion as  such. 

Effect  cf  a  breach  of  neutrality. 

957.  A  neutral  nation  is  bound  to  refrain  from  as- 
sisting either  belligerent  directly  or  indirectly,  and 
must  forbid  its  members  and  domiciled  residents  from 
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SO  doing.'  If  it  assist  either  belligerent  by  acts  or 
omissions  which  directly  subserve  the  purposes  of  the 
war,  or  by  affording  to  one  while  withholding  from 
the  other  that  which  indirectly  subserves  such  pur- 
poses, it  departs  from  its  neutrality,  and  is  liable  to  be 
treated  as  an  ally,  after  complaint  made  by  the  other 
belligerent,  as  in  other  cases. 

If  the  act  of  assistance  be  an  aggressive  act  by  force, 
the  aggrieved  belligerent  may  defend  itself  without 
previous  complaint,  as  in  case  of  any  other  aggression. 

It  is  the  better  opinion  that  to  grant  a  passage  to  the  troops  of  one 
belligerent  is  a  violation  of  neatral  dat^  to  the  other.  HaUeek,  Intern, 
Law  d  LatDS  of  War,  p.  517.  JHeita,  however,  {Law  of  NatianB,'pX,  II.,  p. 
442,  §  218,)  and  several  earliet  authors  oppose  this  view. 

>  This  clause  would  enlarge  the  rule  of  neutrality. 

Ortolan  has  shown  that  the  definition  given  by  A^uni  and  others, 
(and  approved  by  Fiori,)  to  the  effect  that  neutrality  is  a  continuation  of 
a  state  of  peace  by  one  nation  while  others  are  at  war,  is  inadequate,  be- 
cause neutrality  imposes  duties  and  obligations  unknown  in  peace. 

The  doctrine  of  neutrality  requires  more  than  abstaining  from  pro- 
moting the  war.  Instance  the  case  put  by  Fiori,  (Now^au  Droit  Intern. 
▼.  2,  p.  868.)  of  Buseia  at  war  with  Turkey  and  Sweden,  and  Austria  de- 
claring itself  an  ally  of  Russia  against  Turkey,  Austria  could  not  be 
regarded  as  a  neutral  toward  Sweden. 

There  are  early  authorities  to  the  effect  that  where  one  State  stipu- 
lates to  furnish  to  another  a  limited  succor  of  troops,  ships  of  war,  money 
or  provisions,  without  any  promise  looking  to  an  eventual  engagement 
in  general  hostilities,  such  a  treaty  does  not  necessarily  render  the  party 
furnishing  this  limited  succor  the  enemy  of  the  opposite  belligerent,  but 
it  only  becomes  such  so  far  as  respects  the  auxiliary  forces  thus  supplied. 
In  all  other  respects  it  remains  neutral.  Zawrence*i  Wheaton,  El&menU 
of  Intern.  Law,  p.  480,  §  14 ;  ffaUeek,  Intern.  Law  and  Lowe  of  War,  p. 
419,  §  14  ;  and  authorities  cited.  This,  however,  should  not  be  allowed, 
under  the  modern  doctrine  of  neutrality. 

Kinds  of  assistance. 

958.  Assistance  is  of  two  kinds : 
1.  Active ;  and, 

.  2.  Passive. 

Active  assistance. 

959.  Active  assistance  is  that  which  is  rendered  by 
the  government. 
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Passive  assistance, 

960.  Passive  assistance  is  that  which  is  rendered 
by  the  members  or  domiciled  residents  of  the  nation, 
and  which  it  permits,  either  expressly,  or  by  not  per- 
venting  it,  or  which,  on  complaint,  it  refuses  to  redress. 

Intervention. 

961.  No  nation  has  a  right  to  intervene  between  any 
other  nations  engaged  in  war.  To  intervene  is  to  be- 
come a  party  to  the  war. 

If  the  principles  of  intervention  can  not  Btand,  treaties  of  gnarantj, 
which  contemplate  snch  intervention,  must  be  condemned  also :  for  thej 
have  in  view  a  resistance,  at  some  future  time,  to  the  endeavors  of  third 
parties  to  conquer,  or  in  some  wa^  control  the  guaranteed  States.  An 
agreement,  if  it  involve  an  unlawful  act,  or  the  prevention  of  lawful 
acts  on  the  part  of  others,  is  plainly  unlawful.  Wodlsey^i  IfUem.  Law,  % 
42,  note,  p.  67. 

Recognizing  independence  of  insurgents. 

962.  So  long  as  a  nation  is  engaged  in  a  domestic 
war  with  a  portion  of  its  own  members,  any  other  na- 
tion which  recognizes  their  independence  commits  an 
act  of  aggression,  and  becomes  a  party  to  the  war. 
Bat  it  may  without  offense  recognize  them  as  bellig- 
erents. 

See  Lamrsnee'i  CommenMre  tur  Wheaton,  pt.  I.,  eh.  II.,  p.  174 
Recognizing  them  as  belligerents  for  the  purposes  of  the  war  is  al- 
lowed by  Article  708. 

By  Article  118,  the  reception  of  a  public  minister  from  the  insurgents 
would  be  a  recognition  of  their  independence. 

Mediation. 

963.  Every  nation,  party  to  this  Code,  may  freely 
offer  to  mediate  between  any  two  or  more  of  the  other 
parties,  who  may  be  engaged  in  war ;  and  neither  the 
offer  to  mediate,  nor  the  rejection  of  the  offer,  shall  be 
deemed  an  unfriendly  act.  But  no  nation  may  offer  to 
mediate  between  a  nation  and  its  own  members,  en- 
gaged in  domestic  war. 

If  it  be  deemed  b«|t  to  extend  the  restriction  against  mediation  in 
•domestic  wars  to  the  case  of  such  wars  in  nations  not  parties  to  the  Cod^. 
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It  should  be  considered  whether  an  exception  should  not  be  made  o(  ea^es 
where  the  laws  of  civiliaed  warfare  laid  down  in  Part  VIII.,  entitled 
Thb  Conduct  of  Wab,  are  disregarded. 

WoaUejf,  however,  recognises  an  exception  in  the  case  of  crimes  com- 
mitted by  a  goTemment  against  its  subjects.  WooUey,  Intern.  Law,  %  42, 
p.  52.  See  also.  Id,,  §  50.  p.  73 ;  and  Latorenee*$  Whtaton,  Mementi  ofln- 
Urn.  Law,  p.  128,  §  9 ;  Dana*$  Wheaton,  %  69,  p.  115. 

Active  dviies  of  neutrals. 

964.  A  neutral  government  is  bound : 

1.  To  use  due  diligence  to  prevent  the  fitting  out, 
arming,  or  equipping  within  its  jurisdiction  of  any  ves- 
sel which  it  has  reasonable  ground  to  believe  is  intended 
to  cruise  or  to  carry  on  war  against  a  power  with  which 
it  is  at  peace,  and  also  to  use  like  diligence  to  prevent 
the  departure  from  its  jurisdiction  of  any  vessel  in- 
tended thus  to  cruise  or  carry  on  war,  such  vessel  hav- 
ing been  specially  adapted,  in  whole  or  in  part,  within 
such  jurisdiction,  to  warlike  use  ; 

2.  Not  to  permit  or  suffer  either  belligerent  to  make 
use  of  its  ports  or  waters  as  the  base  of  naval  operations 
against  the  other,  or  for  the  purpose  of  the  renewal  or 
augmentation  of  military  supplies  or  arms,  or  the  re- 
cruitment of  men ; 

3.  To  use  due  diligence  to  prevent  its  members  and 
domiciled  residents,  and  other  persons  withi|i  its  juris- 
diction, from  engaging  in  any  traffic  which  is  contra- 
band or  otherwise  interdicted  under  the  provisions  of 
this  Code,*  and  from  doing  any  act  within  its  territo- 
rial limits  which  directly  subserves  the  purposes  of 
the  war ;'  and, 

4.  To  exercise  due  diligence  in  its  own  ports  and 
waters,  and,  as  to  all  persons  within  its  jurisdiction,  to 
prevent  any  violation  of  the  obligations  of  neutrals  de- 
fined in  this  Division  of  the  Code.' 

This  article,  with  the  exception  of  the  third  subdiTision,  which  is  new, 
embraces  substantially  the  rules  adopted  in  the  Treaty  of  Washington  for 
the  goTernment  of  the  arbitrators  at  Geneva  in  deciding  the  matters  sub- 
mitted to  them,  and  also  for  the  goTemment  of  the  parties  to  the  treaty 
in  the  future  ;  and  which  they  agreed  to  bring  to  the  knowledge  of  other 
maritime  nations,  inviting  their  adoption  of  them. 
40 
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*  This  subdirislon  is  intended  to  impose  a  more  stringent  restriction 
on  neutral  traffic  in  contraband  than  now  exists. 

*  The  better  opinion  is  that  loans  of  money  can  not  be  rained  by  a  bel- 
ligerent in  a  nentral  State,  without  a  violation  of  the  latter^s  nentialitj. 
EdUeck,  Intern,  Law  and  Law  of  War,  p.  626 ;  Kennett  «  Chambers, 
14  Hawardi  U.  8,  Supr.  Ot.  Sep,,  88,  44 ;  Gardner's  IneiUutse,  eh.  XI.,  % 
10. 

Daring  the  Franco-Prussian  war,  Mr.  Gladstokb  stated  that,  after 
consolting  the  law  officers  of  the  crown,  the  Government  had  decided 
that  it  wo  aid  be  a  breach  of  neutrality  for  an  English  company  to  lay  a 
telegraphic  cable  between  Dunkirk  and  some  northern  point  connected 
with  Denmark.    AnnualBeffitter,  1870,  p.  102. 

On  a  hearing  in  the  Court  of  Admiralty,  on  a  charge  that  the  Inter- 
national, a  ship  belonging  to  the  Telegnph  Works  Company,  was  aboat 
to  sail  for  France,  to  lay  a  cable  along  the  French  coast,  from  Dunkirk  to 
Verdon,  it  was  held  that  the  proposed  line  was  characteristically  a  com- 
mercial and  not  a  military  one ;  and  the  fact,  tliat  it  might  serve  a  mili- 
tary purpose,  was  not  ground  of  condemnation  under  the  statute.  Re- 
ported in  London  TSmee,  January  18, 1871,  quoted  in  Foreign  Beiaiiong 
of  the  United  BtaUa,  1871,  pp.  424,  425. 

For  declarations  of  neutrality  Issued  by  neutral  powers  during  varioos 
wars,  see  BemardCe  Neutrality  of  Great  Britain  during  the  American 
Ciml  War,  pp.  185-160. 

*  This  subdivision,  taken  from  the  Treaty  of  Washington,  is  here  ex- 
tended so  as  to  include  all  breaches  of  neutrality. 

Breach  qf  neutrality  not  Juattfted  hy  precedent 
obligation. 

965.  An  act  which,  according  to  the  provisions  of 
this  Chapter,  is  a  breach  of  neutrality,  is  not  excused 
by  the  existence  of  an  obligation  contracted  before  the 
war,  to  perform  or  suffer  such  act.  If  such  obliga- 
tion was  not  contracted  with  express  reference  to  per- 
formance during  war,  the  neutral  nation  may  suspend 
performance  during  the  war,  and  thereby  preserve  its 
neutrality. 

The  authorities  are  in  conflict  as  to  whether  assistance  rendered  to  a 
belligerent,  in  purHuance  of  a  previous  compact,  is  a  breach  of  neatralitj. 
See  ffautefeuiUe,  tit.  IV.,  g  II. ;  FiorS,  ifouveau  Droit  Intern,  v.  2,  p. 
866,  who  assert  that  it  is. 

Tlie  more  numerous  authorities  support  the  doctrine,  that  famishing 
to  a  beUigerent  a  moderate  succor,  due  in  virtue  of  a  former  defenu^e  al- 
liance, is  not  a  departure  from  a  strict  neutrality.  HaUeek,  Intern.  Lam 
and  Latreof  War,  p.  514 ;  Wheaton,  BUmente  of  Intern,  Law,  p.  710,  §  5; 
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Dana'9  Wheaton,  §  434 ;  TSoi99,  Law  of  NtUiona,  Part  II.,  p.'  480,  and  au 
tborities  cited. 

It  does  not  seem  practicable  to  lay  down  any  well  defined  rule  respect- 
ing such  violations  of  neutrality,  ander  color  of  a  previous  obligation  ; 
and  it  is  thongbt  that,  as  between  tbe  nations  uniting  in  tbe  Code,  the 
exception  stated  ought  not  to  be  continued.  These  nations  may  properly 
reserve  the  right  to  renounce  any  such  obligation,  on  the  breaking  out  of 
a  war,  which  renders  its  performance  a  breach  of  neutrality,  unless  it  be 
an  alliance  expressly  contemplating  war ;  in  which  case,  performance 
ought  to  be  considered  a  belligerent  act.  See  Article  087,  which  provides 
for  an  alliance  to  enforce  the  provisionB  of  the  Code. 

Aid  to  sick  and  wounded, 

966-  Sick  and  wounded  soldiers  and  sailors,  singly 
and  collectively  are  neutral  so  long  as  they  are  unable 
to  serve  their  nation,  and  succor  to  them  in  any  form 
whatever  is  not  a  breach  of  neutrality. 

In  the  Franco-Prussian  war,  1870,  the  German  wounded  were  refused 
passage  through  Belgium,  on  the  objection  of  France  that  it  would  be  a 
breach  of  neutrality  to  allow  it.  It  should  seem  that  there  ought  to  be 
no  such  restriction. 

Pilotage. 

967.  ^o  assistance  can  be  given  by  a  pilot  of  a 
neutral  nation  to  a  public  armed  ship  of  a  belligerent, 
except  in  cases  of  entering  or  departing,  provided  for 
by  article  845,  or  in  cases  of  distress. 

Mr.  Gladbtohb's  answer  to  Mr.  Hodgbon,  House  of  Commons,  Au- 
giut  8, 1870. 

Purchase  of  conquest  forbidden. 

968.  A  neutral  can  not  purchase  or  take  possession 
of  a  conquered  territory  from  the  conqueror,  while  the 
war  continues. 

It  is  inconsistent  with  neutrality  to  do  so  ;  for  either  paying  for  it, 
or  maintaining  possession  against  the  original  owner,  is  aiding  his  ad- 
versary.   Twi$$,  Law  of  IfaHoru,  pt.  II.,  p.  127. 

EaUsek,  {Intern.  Law  and  Lam  of  War,  p.  802,)  however,  asserts  the 
general  right  of  neutrals  to  purchase  in  good  faith. 

Time  when  dviies  of  nevirality  take  t^ffect. 

969.  The  obligations  imposed  by  this  Division,  on 
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a  neutral  nation,  attach  from  the  time  that  either  bellig- 
erent' has  officially  communicated  to  it  the  declaration  of 
war ;  or  from  the  time  that  it  voluntarily  makes  public 
in  its  own  jurisdiction,  a  declaration  of  its  neutrality. 

See  Article  700,  And  note. 

Liability  for  negligence  in  enforcing  n^etUralUy. 

970.  A  neutral  nation  that  fails  to  exercise  a  degree 
of  diligence  in  enforcing  the  provision^  of  article  964, 
in  exact  proportion  to  the  risks  to  which  either  bellig- 
erent may  be  exposed  by  failure  to  fulfill  the  obliga- 
tions of  neutrality  on  the  part  of  such  neutral,  is  bound 
to  indemnify  the  belligerent  aggrieved  thereby  for  all 
losses  directly  resulting  from  such  breach  of  neutrality. 

This  is  the  rule  of  diligence  declared  obligatory  upon  neatral  nationB 
by  the  decision  of  the  tribanal  of  Arbitration  of  the  Alabama  Claims, 
under  the  Treaty  of  Washington.  The  British  goyemment,  however, 
contended  for  a  more  lax  -rule.  In  the  British  case  it  was  said  that  a 
charge  against  a  sovereign  government  of  having  evinced  cnlpable  neg- 
ligence in  the  exercise  of  one  of  the  powers  of  sovereignty,  is  an  impn- 
tation  which  should  be  sustained  by  strong  and  solid  reasons.  Every 
sovereign  government  asserts  the  right  of  l>eing  independent  of  all 
supervision  of  all  foreign  intermeddling  in  the  exercise  of  these  powers ; 
and  it  must  be  assumed  that  they  are  exercised  with  good  Mth  and 
with  reasonable  diligence,  and  that  the  administration  of  the  laws  is 
Just  and  uniform,  so  loug  as  this  assumption  is  not  set  aside  by  proof  to 
the  contrary — an  assumption  without  which  it  would  be  impossible  to 
have  peace  and  friendly  relations  among  nations^  It  is  not  snfflcient  to 
indicate  or.  to  demonstrate  that  a  government,  in  exercising  a  rsssonable 
discretion  on  a  question  of  fact  or  of  law,  and  in  making  ose  of  the  means 
at  its  control  for  acquiring  information,  forms,  for  the  regulation  of  its 
conduct,  an  opinion  which  another  government  may  repudiate  or  may 
ask  an  arbitrator  to  repudiate.  StUl  less  is  it  sufficient  to  demonstrate 
that  a  judgment  rendered  by  a  competent  judicial  court,  and  by  which  tiie 
executive  was  guided,  is  tainted  with  error.  An  administrative  act  based 
on  an  error  or  the  erroneous  decision  of  a  tribunal,  may,  it  is  true,  give 
cause  under  certain  drcumstanoes  for  a  demand  for  compensation  on  tlie 
part  of  the  person  or  government  wronged  by  this  act  or  deci^on.  Bat 
the  charge  of  negligence  against  a  government  should  not  be  establislied 
on  such  basis.  It  does  not  suffice  to  point  out  or  to  show  that  in  the  ex- 
ecution of  his  administrative  duties,  a  government  officer  acted  so  as  to 
leave  something,  however  small,  to  be  desired  as  regards  judgment  or 
penetration,  or  even  that  he  remained  within  tlie  limits  of  all  possible 
jnomptitnde  and  oeleri^.   To  found  on  this  basis  exdosivly  a  demaod 
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for  reparation  as  if  it  were  an  infraction  of  international  law,  would  be 
exacting  in  international  qnestionB  an  administrative  perfection  to  which 
few,  if  any,  governments  oonld  in  fact  attain,  or  conld  reasonably  hope 
to  attain  in  their  internal  affairs  ;  it  would  be  establishing  a  rule  which 
it  would  be  Impossible  to  apply  and  which  would  be  consequently  unjust 
and  fallacious ;  it  would  finally  give  rise  to  incessant  and  exaggerated 
claims  as  the  occasion  offered,  and  would  render  the  position  of  a  neutral 
intolerable.  On  the  other  hand,  a  nation  ought  not  to  be  held  responsible 
for  a  delay  or  omission  which  may  be  due  simply  to  accident  and  not  to  a 
want  of  foresight  or  reasonable  care.  Finally,  it  does  not  suffice  to  de- 
monstrate that  an  act  has  been  committed  which  the  government  should 
have  foreseen.  What  must  be  advanced  and  proved  is  that  the  govern- 
ment failed  to  exercise  the  same  amount  of  care  ss  it  usually  employs  in 
internal  affairs,  and  which  it  may  be  reasonably  required  to  use  in  mat- 
ters affecting  international  interests  and  duties. 

The  rule  stated  in  the  foregoing  Article  seems,  however,  a  just  one, 
and  has  the  advantage  of  being  clear  and  definite,  while  a  rule  referring 
to  the  diligence  used  in  municipal  affairs  affords  no  just  criterion,  since 
the  degree  of  diligence  may  vary  in  different  places. 

Violations  of  neutrality. 

971.  Every  voluntary  entrance  of  belligerent  forces, 
by  land  or  sea,  within  the  territorial  limits  of  a  neutral 
nation,  with  hostile  purpose,  and  every  hostility  there- 
in, except  in  case  of  an  instant  and  unavoidable  neces- 
sity of  self-defense,  is  a  violation  of  neutrality.' 

Such  a  violation  of  neutrality  may  be  immediately 
repelled  by  the  neutral,  by  force.' 

>  JSaUeek,  Intern,  Law  dk  Law  of  War,  pp.  617-^31,  and  anthorities  cited. 

*  Id.,  p.  517  :  Lu9h%nffton*9  NawU  Prke  Law,  p.  62,  g  366. 

LuMnffton  says,  that  a  commander  may  pass  over  neutral  territorial 
waters,  in  order  to  effect  a  capture  beyond,  provided  they  are  not  waters 
which  can  not  be  nsual]^  passed  through  without  express  permission 
yawU  FriM  Law,  p.  68,  g  874. 

Land  forces  violating  neutrality  to  he  disarmed. 

972.  If  the  land  forces  of  a  belligerent  enter  neutral 
territory,  it  is  the  duty  of  the  neutral  immediately  to 
disarm  them,  release  their  prisoners,  and  cause  them 
to  restore  all  booty  which  they  may  bring  with  them. 

HaUeek,  Intern.  Law  and  Laws  of  War,  p.  624,  and  authorities  cited. 

Might  of  asylum  limited. 

973.  No  public  armed  ship  of  a  belligerent  can  enter 
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a  neutral  port  or  roadstead,  for  any  purpose  whatever 
during  the  continuance  of  hostilities,  except  in  case  of 
distress,  or  when  sent  solely  for  the  purpose  of  official* 
communication  with  the  neutral  nation.  When  such 
a  ship  enters  in  case  of  distress,  it  must  remain  during 
the  continuance  of  hostilities. 

This  rale  is  new. 

The  existing  role  is  that  either  belligerent  msj  claim  the  right  of 
agjlnm  for  Its  Tessels  of  wkt,  pablio  or  private,  and  their  prises,  anlen 
the  neutral  nation  has  signified  Its  refusal  of  asjlnm.  7  Opiniant  tf 
U.  S,  AUameif&'G&Mrol,  128. 

Supplies  limited. 

974.  No  public  armed  ship  of  a  belligerent,  while  in 
waters  within  the  jurisdiction  of  a  neutral  nation,  shall 
take  in  any  supplies,  eiccept  provisions  and  such  other 
things  as  may  be  requisite  for  the  subsistence  of  her 
crew,  and  except  so  much  coal  only  as  may  be  sufficient 
to  carry  her  to  the  nearest  port  of  her  own  nation. 

Earl  Granville's  Instmctions  to  the  British  Admirsltj,  Julj  19, 1870. 

Protection  of  hostUe  ships  in  neutral  port, 

975.  No  public  armed  ship  of  a  belligerent  shall 
leave  any  waters  subject  to  the  jurisdiction  of  a  neu- 
tral, from  which  any  ship  of  the  other  belligerent, 
whether  public  or  private,*  shall  have  previously  de- 
parted, until  after  the  expiration  of  at  least  twenty-fonr 
hours  from  such  departure,  unless  the  commander 
give  his  word  of  honor  not  to  attack,  visit,  or  give 
chase  to,  the  latter  ship  during  the  whole  of  her  imme- 
diate voyage.* 

Earl  Granville's  Instmctions  to  the  British  Admiraltj,  Jnlj  19. 1870. 

*  As  other  provisions  of  the  Code  exempt  private  property  not  contrtu 
hand,  and  render  the  conveying  of  contraband  a  pnblie  offense,  it  miirht 
be  well  to  restrict  this  provision  to  public  ships  and  such  private  ships  ss 
present  evidence  of  sailing  without  contraband. 

*  This  role,  which  ffauttfeuUle  proposes  as  a  substitnte  for  the  twenty- 
four  hour  rule,  might  be  advantageously  adopted  as  an  alternative. 

Priority  qf  departure, 

976.  In  the  cases  provided  for  by  the  last  article,  the 
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«liip  which  came  into  the  neutral  waters  first  has  a  right 
and  may  be  required  to  leave  first,  if  ready  for  sea. 

To  secure  this  right,  the  ship  must  give  to  the  local 
*  authorities  reasonable  previous  notice  of  intention  to 
leave,  must  punctually  adhere  thereto,  and  not  return 
before  the  termination  of  the  twenty-four  hours. 

Bemaird9  NmOrtOUy  of  Oreai  Britain  during  the  Ameriean  (HvU 
War,  p.  274 ;  citing  2>#  Pistaye  et  DvMrdy,  TrOiU  des  Priaet,  Maritemea, 
▼ol.  t.  p.  108;  IfauirfmMe,  toJ.  1,  p.  866;  Ortolan, IHpkmaUe  de la  Mer, 
■voL  3,  p.  967. 

Prizes  not  to  he  sent  into  neutral  ports. 

9T1.  No  belligerent  shall  send  any  prize  taken  by  it 
into  the  waters  of  a  neutral.^  A  violation  of  this  article 
is  an  abandonment  of  the  prize. 

>  This  rale  Is  new.  It  is  drawn  from  Earl  Granyille'e  Instmctions  to 
^e  British  Admlraltj,  Jolj  19, 1870. 

Sesioration  of  prizes  captwredin  violation  of  neu- 
trality. 

978.  It  is  the  duty  of  a  neutral  nation  to  take  pos- 
osession  of  prizes  captured  within  its  territorial  limits, 
or  sent  within  such  limits,  by  a  belligerent,  in  violation 
of  its  neutrality,  whenever  such  prizes  can  be  found 
within  its  jurisdiction ;  and,  on  application  of  the  na- 
tion aggrieved,  to  restore  the  same  to  their  owners. 

HdSLwk,  Intern,  Late  and  Lowe  of  Wa/r,  p.  680;  Wheaton,  Slements  of 
Intern.  Law,  pt.  IV.,  ch.  8,  §  18. 

Of  coarse  this  Article -will  not  applj  where  the  yallditj  of  the  cap- 
tare  has  been  adjndged  in  a  prise  court ;  because  hj  other  provisions  of 
the  Code,  fuU  faith  and  credit  must  be  given  in  each  nation  to  the  Judg- 
ments of  the  courts  of  every  other. 

TranscLCtions  in  breach  qf  neutraZity  eoerywhere 
void. 

979.  It  is  the  duty  of  the  courts  of  a  neutral  nation 
to  treat  as  unlawful  all  transactions  of  belligerents  and 
of  neutrals  in  violation  of  the  provisions  of  this  Book, 
or  in  violation  of  prohibitions  lawfully  declared  under 
4;hem. 

The  present  law  of  nations  leaves  the  enforcement  of  blockades  to 
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Ihe  belligerents,  and  oeatral  oonrts  will  not  aimul  a  conlraet  to  export 
contraband,  (ChayaeM,  Ex  parte,  in  re  Gnseibniok,  11  Jwri$t^  N.  A,40di 
M  Law  Jour.,  Bank.,\7i  l^Weeklp  IUp,,(m;  12  Xow  2Vm«f ,  JT.  &,  2tf ; 
The  Helen,  11  Juriit,  N,  8„  1025 ;  85  Law  Jour,,  Adm.,  2 ;  1  Law  Bep. 
Adm.t  1,)  or  reliere  against  an  illegal  recapture  ;  though  this  has  been 
contested.  B&mard^$  NmUrality,  pp.  827-9.  Bnt  when  contraband  trtffic 
only  is  made  illegal,  the  obligation  of  the  neatral  maj  properly  be  made 
oo-extensive. 

Breaches  amd  vioUUians  of  neuiralitf/  declared 
public  offenses. 

980.  Any  person  committing  an  act  within  the  ter- 
ritorial limits  of  a  neatral  nation,  .which  involves  either 
a  breach  or  a  violation  of  its  neutrality,  except  one 
acting  under  lawful  superior  authority,  is  guilty  of  a 
public  offense. 

See  HaUeck,  InUm.  Law  and  Lmnpf  Wmt.  p^  SiB4SSk;  1  Dver  m 
Inmirance,  pp.  754-775. 

Hedressfor  injuries  in  violation  of  neutralUy. 

981.  A  neutral  nation  is  bound,  so  fiar  as  it  has  ju- 
risdiction, to  afford  a  remedy  for  all  injuries  which  one 
belligerent  may  commit  upon  the  other,  within  the 
limits  of  the  neutral,  and  in  violation  of  its  neutrality. 

HaUeek,  Intern.  Law  and  Law$  of  War,  p.  516 ;  and  authorities  thera^ 
dted.  The  above  Article  woald  extend  somewhat  the  existing  rale,  whi^ 
limits  the  redress  given  by  a  neatral  to  a  restoration  of  the  prise,  with 
costs.  See  Twin,  Law  of  I^aHons,  Part  II.,  p.  487.  There  seems  to  be 
no  good  reason  why  the  neatral  coarts  shoald.not  afford  fall  redress,  if 
persons  or  property  come  within  their  jarisdiction.     . 

Neutral  and  belligerent  rights  and  obligations 
not  affected  by  adverse  belligerent  not  being  a  party  to 
Code. 

982.  The  provisions  of  this  Code,  in  reference  to 
the  relative  rights  and  obligations  of  neutrals  and  bel- 
ligerents, apply  between  natipns,  parties  to  this  Code, 
although  the  adverse  belligerent  be  not  a  party  hereto. 

It  may  not  be  deemed  practicable  to  adopt  all  the  provisions  of  this 
Book  withoat  reciprocity.  To  the  extent  here  expressed,  however,  per> 
haps  it  may  be  feasible  and  advantageoos  to  do  so. 
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ASTICLB  988.  Words,  how  nsed.  fr 

984.  Words  elsewhere  defined. 

985.  Good  faith. 
I     986.  Notice. 

987.  Actual  notice. 

988.  ConstmcttTe  notice. 

989.  Certain  persons  deemed  to  hsiTe  cqnstraollve  nottoe. 

990.  Who  are  principals. 

991.  Who  are  accessories. 

992.  Genders. 
998.  Numbers. 

994.  Computation  of  time. 

995.  Code  eyery where  locally  binding. 

996.  National  powers,  how  exercised. 

997.  Powers  and  Jurisdiction  not  obligatory. 

998.  Forging  or  counterfeiting  public  securities,  &e. 
•     999.  Uttering  forged  instrument  or  coin. 

1000.  Perjury. 

1001.  Bribery  or  menace  of  public  agent. 

1008.  Violation  of  provisions  of  the  Code,  by  whom  punishable. 

1003.  Punishment  for  public  offenses. 

1004.  Punishment  of  other  violations  of  the  Code. 

1006.  Violation  of  any  provision  of  the  Code  by  public  agent. 

1006.  Accessions  of  nations  to  this  Code. 

1007.  Rescission  of  adoption*  of  Code. 

1008.  Time  when  adoption,  of  reedsslon  of  adoption,  of  Code 

takes  effect. 

Worda^  how  used. 

983.  Words  used  in  this  Code  are  to  be  understood 
in  their  ordinary  sense,  except  when  a  contrary  inten- 
tion plainly  appears,  and  except  also  that  the  words 
hereinafter  explained  are  to  be  understood  as  thus  ex- 
plained. 

CitU  Code,  reparUd  for  New  York,  %  1999. 
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Words  elsewJiere  defined. 

984.  Whenever  the  meaning  of  a  word  or  phrase  is 
defined  in  any  part  of  this  Code,  snch  definition  is  ap- 
plicable to  the  same  word  or  phrase  wherever  it  occotb, 
except  where  a  contrary  intention  plainly  appears. 

OivU  Cods,  reported  for  Now  York,  %  2000. 

A  liBt  of  all  words  elflewhere  defined  appean  in  the  index  nnder  ih« 

title  DEFIHITZ0H8. 

OoodfaUh. 

•  985.  Good  faith  consists  in  an  honest  intention  to 
abstain  from  taking  any  unconscientious  advantage, 
even  through  the  forms  or  technicalities  of  law,  to- 
gether with  an  absence  of  all  information  or  belief  of 
facts  which  would  render  the  transaction  unconscien- 
tious. 

OwaCM0,rpporiodforir0ioTork,%2m. 

Notice. 

986.  Notice  is  either  actual  or  constructive. 
Oiinl  Cfode,  ropmiod  for  ITow  York,  g  200& 

Actual  noUee. 

987.  Actual  notice  consists  in  express  information 
of  a  fact.*  The  duty  of  giving  notice,  imposed  by  any 
provision  of  this  Code,  requires  actual  notice. 

>  Oiva  Oodo,  reported  for  New  York,  %  2009. 

Constmctixe  notice. 

988.  Constructive  notice  is  notice  imputed  by  the 
law  to  a  person  not  having  actual  notice. 

Oiva  Oode,  reported  for  Nem  York,  S  ^10. 

Certain  persons  deemed  to  haze  constructive  notice. 

989.  Every  person  who  has  actual  notice  of  circum- 
stances  suflBlcient  to  put  a  prudent  man  upon  inquiiy 
as  to  a  particular  fact,  and  who  omits  to  make  such  in- 
quiry with  reasonable  diligence,  is  deemed  to  have 
constructive  notice  of  the  fact  itself. 

CUpU  Oode,  reported  for  New  York,  %  2011. 
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Who  are  principals. 

990.  All  personB  conoeropd  in  the  commiasion  of 
any  offense  against  the  provisions  of  this  Code,  whether 
they  directly  commit  the  act  constituting  the  offense, 
or  aid  or  abet  in  its  commission  though  not  present,  are 
principals. 

1%$ Pm^a <M$,  r€p9rted  for  JSTem  Tcrh,%Vt. 

Who  are  accessories. 

991.  AH  persons  who,  after  the  commission  of  any 
offense  against  the  provisions  of  this  Code,  conceal  or 
aid  the  offender  with  knowledge  that  he  has  committed 
such  offense,  and  with  intent  that  he  may  avoid  or  es- 
cape from  arrest,  trial,  conviction  or  punishment,  are 
accessories. 

7he  Penal  Code,  reported*  far  New  Terk,  §  28. 

Genders. 

992.  Words  used  in  this  Code  in  the  masculine  gen- 
der include  the  feminine,  except  where  a  contrary  in- 
tention plainly  appears. 

Civil  Code,  reported  for  New  York,  g  2026. 

Numbers. 

993.  Words  used  in  this  Code  in  the  singular  num- 
ber include  the  plural,  and  the  plural  the  singular,  ex- 
cept where  a  contrary  intention  plainly  appears. 

CieU  Code,  reported  for  Neu>  York,  %  2027. 

Computation  of  time. 

994-  Time  expressed  in  days  or  hours  in  any  pro- 
vision of  this  Code,  or  in  any  agreement  or  instrument 
to  which  this  Code  is  applicable,  is  to  be  computed  by 
excluding  the  first  and  including  the  last,  except 
where  a  contrary  intention  plainly  appears. 

See  the  conflict  of  aathorities  on  this  point  in  respect  to  armintice  and 
trace,  in  HaUeek,  Intern  Law  and  Laiwe  of  War,  p.  659. 

Good  reaeona  can  be  ^ven  for  either  of  the  rules  that  have  been  su^- 
geated.  The  important  consideration  is  to  have  an  onifonn  rale,  which 
Accords  with  common  usage  and  opinion. 
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Code  everywhere,  locally  binding.  # 

995.  The  provisions  of  this  Code,  and  the  amend- 
ments and  additions  which  may  be  made  thereto,  and 
regulations  agreed  on  by  the  nations  uniting  in  it,  in 
order  to  carry  its  provisions  into  effect/  shall  be  bind- 
ing npon  all  persons,  officers  and  tribunals  in  such  na- 
tions,  anything  in  their  local  laws  to  the  contrary  not- 
withstanding. 

>  Such  ngolationi  an  oontemplsted  bj  Articles  442. 446, 408, 476, 48S^ 
588,  702,  etc. 

J^atlanal  powers  J  how  exercised. 

996.  National  powers  mentioned  in  this  Code  with- 
out designating  the  department  of  government  by 
which  they  are  to  be  exercised,  may  be  exercised  by 
any  department  authorized  by.  the  conatltutioin  and 
laws  of  the  nation.   • 

In  some  caaee  the  Code,  as  in  ottial  with  treaties,  zequiies  the  act  of  a 
particalar  department,  as  in  the  case  of  the  letters  of  credence  of  a  pnUie 
minister,  or  the  passport  of  a  ship,  which  most  be  Issued  bj  the  execativs 
department ;  or,  as  in  case  of  extradition,  which  contemplates  the  eon- 
cnrrence  of  acts  of  the  Judiciary  and  the  executive.  In  others,  as  in  the 
case  of  the  treaty-msklng  power,  the  question  is  determined  bj  the  do- 
mestic constitution. 

Powers  and  jurisdiction  nx>t  obligatory. 

997.  The  exercise  of  the  powers,  judicial  or  other- 
wise,  declared  by  this  Code  to  belong  to  each  nation, 
is  not  obligatory  upon  it,  except  where  it  is  expressly 
so  declared,  or  where  the  Code  gives  a  right  which  is 
dependent  on  the  exercise  of  the  power. 


The  Code  declares  the  exercise  of  power  obligatory  in 
such  as  extradition.  In  some  others  it  giTss  a  right  which  is  equivalent, 
as  in  the  case  of  provisions  allowing  foreigners  to  sue  in  the  eovrta  la 
most  cases,  as,  for  instance,  in  case  of  the  jurisdietioB  to  grant  divorces. 
it  merely  defines  the  extreme  limit  of  national  Jurisdiction,  leaving  each 
nation  to  go  as  far  in  the  exercise  of  such  Judicial  power,  as  its  laws  maf 
provide. 

Forging  or  counterfeiting  ptiblic  securities j  <ftc. 
998.  Every  person  who,  within  the  jurisdiction  of 
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a  nation,  party  to  this  Oode,  with  intent  to  defraud, 
forges,  counterfeits,  or  falsely  alters : 

1.  The  great  seal  or  principal  seal  of  any  nation  or 
state  whatever ;  or  the  seal  of  any  court  or  tribunal,  or 
public  oflBloer  authorized  or  created  by  the  law  of  any 
nation,  or  who  falsely  makes,  forges  or  counterfeits 
any  impression,  purporting  to  be  the  impression  of  any 
such  seal  ;*  or, 

2.  Any  certificate  or  other  public  security  issued,  or 
purporting  to  have  been  issued  under  the  authority  of 
any  nation  whatever,  by  virtue  of  any  law  thereof,  by 
which  certificate  or  other  public  security  the  payment 
of  any  money  or  delivery  of  any  property,  absolutely 
or  upon  any  contingency,  is  promised,  or  the  receipt 
of  any  money  or  property  acknowledged :'  or, 

3.  Any  gold  or  silver  coin  issued  by  the  govern- 
ment of  any  nation  whatever,  to  stibserve  the  purposes 
of  money,  with  intent  to  sell,  utter,  use  or  circulate 
the  same  as  genuine  within  any  nation  whatever,  or  to 
injure  or  defraud  any  nation  whatever,  or  the  members 
thereof  ;*  or, 

4.  Any  postage  or  revenue  stamp  of  any  nation 
whatever,  or  who  sells,  or  offers,  or  keeps  for  salei  as 
genuine,  or  as  forged  any  such  stamp  knowing  it  to  be 
forged,  counterfeited,  or  falsely  altered  ;  or, 

6.  Any  postal  money  order,  certificate,  receipt,  or 
other  writing  for  the  purpose  of  obtaining,  or  receiving 
or  of  enabling  any  other  person  to  obtain  or  receive 
from  any  nation  whatever,  or  any  of  its  oflBlcers  or 
agents,  or  its  post  department  any  sum  of  money  ;  or, 

6.  Any  public  act,  record  or  judicial  proceeding  of 
the  tribunals  ;  or  any  certificate  of  acknowledgment  or 
proof,  or  other  official  certificate,  of  any  officer  or  agent 
of  any  nation  whatever,  intended  for  use  within  any 
nation,  party  to  this  Code  ; 

Is  guilty  of  a  public  offense. 

Bj  this  and  the  next  Article,  oertain  oflbnaeB  againet  the  law  of  any 
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nation  whatever,  whether  a  party  to  the  Ck>de  or  not,  are  declared  pnUit 
offetues,  and  therefore  paniahable,  aH  prescribed  hy  Article  1008. 

1  ITie  Pmal  Cods,  reporUd  far  the  State  of  New  York,  §  554 ;  Act  of 
Congress  of  the  United  States,  March  8, 1825,  g  27. 4  U.  8.  SUU.  at  L,  115. 

«  The  Penal  Code,  reported  for  the  State  of  New  York,  %  555. 

»/d.,§§567,668. 

Uttering  forged  instrument  or  coin. 

999.  Every  person  who,  with  intent  to  defraud,  ut- 
ters or  publishes  as  true,  within  the  jurisdiction  of  any 
nation,  anything,  the  forging,  altering  or  counterfeit- 
ing of  which  is  hereinbefore  declared  to  be  punishable, 
knowing  the  same  to  be  forged,  altered  or  counter- 
feited, is  guilty  of  a  public  offense. 

The  Penal  Code,  reported  for  the  BtaU  of  New  York,  %  677. 

Perjury. 

1000.  Every  person  who  commits  perjury  or  suborn- 
ation of  perjury  before  a  tribunal  or  officer  of  any  na- 
tion, a  party  to  this  Code,  on  the  taking  of  testimony 
pursuant  to  an  application  of  a  foreign  tribunal,  under 
article  664,  is  guilty  of  a  public  offense. 

Bribery  or  menace  of  public  agent. 

1001.  Every  person  who  gives  or  offers  any  bribe 
to,  or  attempts,  by  threats  or  violence,  or  any  other 
corrupt  means,  to  influence  any  officer,  agent  or  ser- 
vant of  a  nation,  a  party  to  this  Code,  of  which  the  per- 
son offending  is  not  a  member,  or  to  whose  jurisdiction 
he  is  not  subject,  in  respect  to  any  matter  affecting  the 
duty  of  such  officer,  agent  or  servant  to  his  nation,  is 
guilty  of  a  public  offense. 

If  a  member  of  a  nation,  being  within  its  J  arisdictlon,  oormpt  its 
officers,  it  is  a  matter  of  mnnicipal  cognisance.  But  if  he  take  advao- 
tage  of  being  in  an^r  other  jurisdiction  to  commit  the  offisnse,  or  if  he  be 
a  foreigner,  the  offense  majr  well  be  oogniaable  bj  either  nation. 

Violation  of  provisions  of  the  Gode^  by  whom  pun- 
ishable. 

1002.  Any  willful  violation  of  a  provision  of  this 
Code,  whether  declared  to  be  a  public  offense  or  not,  is 
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panishable,  when  jarisdiction  of  the  person  of  the  of- 
fender is  acquired,  either  .by  the  nation,  aggrieved 
thereby,  or  by  that  within  whose  jurisdiction  the  of- 
fense was  committed, 

For  public  oflbnBefl,  extradition  is  allowed  by  Artlele  214.  The  ease 
of  oonilietlng  olaima  for  posBefloion  of  the  offender,  la  proyided  for  bj 
Article  824. 

PuntshTJieTU/ar  public  offenses. 

1003.  The  punishment  of  any  act  which  is  declared 
to  be  a  public  offense  by  the  proyisions  of  this  Code, 
shall  be  that  which  is  prescribed  by  the  law  of  the 
place  where  the  conviction  is  had,  for  the  same  or  a 
similar  infraction  of  its  criminal  law. 

Punishment  qf  other  violations  qf  the  Code. 

1004.  Any  willful  violation  of  a  provision  of  this 
Code,  not  otherwise  provided  for,  is  a  misdemeanor 
punishable  by  fine,  not  exceeding  the  amount  of  the 
injury  done,  and  five  thousand  dollars  in  addition 
thereto,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court. 

ViolaMon  qf  any  provision  qf  the  Code  by  ptU)lio 
agent. 

1005.  No  violation  of  any  provision  whatever  of 
this  Code,  by  any  officer,  agent,  or  servant  of  any  na- 
tion, party  thereto,  in  obedience  to  the  lawful  author- 
ities of  his  nation,  shall  be  deemed  a  public  offense, 
ptLnishable  under  this  Code ;  but  redress  must  be 
sought  from  his  own  nation. 

Accessions  of  nations  to  this  Code. 

100&  Any  nation  may  accede  to  this  Code  or  any 
part '  thereof,  by  adopting  or  ratifying  the  same  in  the 
form  prescribed  by  its  own  constitution  and  laws,  and 
giving  notice  thereof  to  all  the  other  parties. 
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^  Thus,  Book  First,  on  Psacx,  might  be  adopted,  withovt  the  Book 
on  War  ;  or,  the  Uniform  Rboulationb  for  Mutual  Cohyeniercb, 
Pan  III.,  or  &nj  of  the  twelve  Titles  therein  contained,  mig:ht  beaoeeded 
to,  separately  ;  or.  Division  Second,  on  Priyatb  Ihtbbnatiohal  LiV; 
and  so  of  several  other  portions  of  the  Code. 

Rescission  on  adoption  qf  Code. 

1007.  Any  nation  may  in  the  same  manner  as  pre- 
scribed in  the  last  article  for  its  adoption,  rescind  its 
adoption  of  the  Code,  as  to  the  whole  or  any  part  of  it, 
whether  such  adoption  was  partial  or  entire. 

Amendments  to  the  Code  an  provided  for  by  Artlde  588. 

TiTne  when  adoption^  or  rescission  on  adoption^  of 
Code  takes  effect. 

1008.  The  adoption  of  this  Code  by  any  nation  shall 
take  effect  at  the  expiration  of  one  year  from  the  no- 
tice required  by  article  1006,  unless  an  earlier  time  is 
fixed  by  the  notice. 

A  rescission  of  such  adoption  shall  take  effect  at 
the  expiration  of  one  year  after  notice  of  the  rescission, 
unless  a  later  time  is  fixed  by  the  notice. 
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INSTRUCTIONS 


FOR  THE 


GOVERNMENT  OF  ARMIES  OF  THE   UNITED 
STATES   IN   THE   FIELD. 


GENERAL  0RDEB8,     )         War  Department, 

>  ABJXTTANT-GENERAL'e  OFFICE, 

No  100.  )  Wtuihington,  April  24,  1868. 

The  following  '*  Instractions  for  the  Government  of  Armies  of  the 
United  States  in  the  Field,"  prepared  by  Francis  Liebbr,  LL.D., 
and  revised  by -a  Board  of  OflBcers,  of  which  Major-General  E.  A. 
Hitchcock  is  president,  having  been  approved  by  the  President  of 
the  United  States,  he  commands  that  they  be  published  for  the  infor 
mation  of  all  concerned. 
Bt  order  of  the  Secretary  of  War*  : 

E.  D.  TOWNSEND, 

Aisititant  Adjutant- General, 

Section  I.  Martial  law — Military  jurisdiction 
— Military  necessity — Retaliation, 

1.  A  place,  district,  or  country  occupied  by  an  enemy  stands,  in 
consequence  of  the  occupation,  under  the  Martial  Law  of  the  invad- 
ing or  occupying  army,  whether  any  proclamation  declaring  Martial 
Law,  or  any  public  warning  to  the  inhabitants,  has  been  issued  or 
not.  Martial  Law  is  the  immediate  and  direct  effect  and  consequence 
of  occupation  or  conquest. 

The  presence  of  a  hostile  army  proclaims  its  Martial  Law. 

3.  Martial  Law  does  not  cease  during  the  hostile  occupation,  ex- 
cept by  special  proclamation,  ordered  by  the  commander-in-chief;  or 
by  special  mention  in  the  treaty  of  peace  concluding  the  war,  when 
the  occupation  of  a  place  or  territory  continues  beyond  the  conclu- 
sion of  peace  as  one  of  the  conditions  of  the  same. 

8.  Martial  Law  in  a  hostile  country  consists  in  the  suspension,  by 
the  occupying  military  authority,  of  the  criminal  and  civil  law,  and 
of  the  domestic  administration  and  government  in  the  occupied  place 
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or  territory,  and  in  the  substitntion  of  military  rule  and  force  for  the 
same,  as  well  as  in  the  dictation  of  general  laws,  as  far  as  military 
necessity  requires  this  suspension,  substitution,  or  dictation. 

The  commander  of  the  forces  may  proclaim  that  the  administra- 
tion of  all  civil  and  penal  law  shall  continue,  either  wholly  or  in  part, 
as  in  times  of  peace,  unless  otherwise  ordered  by  the  military  author- 
ity. 

4.  Martial  Law  is  simply  military  authority  exercised  in  accord- 
ance with  the  laws  and  usages  of  war.  Military  oppression  is  not 
Martial  £aw ;  it  is  the  abuse  of  the  power  which  that  law  confere. 
As  Martial  Law  is  executed  by  military  force,  it  is  incumbent  upon 
those  who  administer  it  to  be  strictly  guided  by  the  principles  of  jus- 
tice, honor,  and  humanity — yirtues  adorning  a  soldier  even  more  than 
other  men,  for  the  very  reason  that  he  possesses  the  power  of  bis  arms 
against  the  unarmed. 

5.  Martial  Law  should  be  less  stringent  in  places  and  countries 
fuDy  occupied  and  fairly  conquered.  Much  greater  severity  may  be 
exercised  in  places  or  regions  where  actual  hostilities  exist,  or  are  ex- 
pected and  must  be  prepared  for.  Its  most  complete  sway  is  allowed 
— even  in  the  commander's  own  country — when  face  to  face  with  the 
enemy,  because  of  the  absolute  necessities  of  the  case,  and  of  the  para- 
mount duty  to  defend  the  country  against  invasion. 

To  save  the  country  is  paramount  to  all  other  considerations. 

6.  All  civil  and  penal  Jaw  shall  continue  to  take  its  usual  course 
in  the  enemy's  places  and  territories  under  Martial  Law,  unless  inter- 
rupted or  stopped  by  order  of  the  occupying  military  power;  but  all 
the  functions  of  the  hostile  government — legislative,  executive,  or 
administrative — whether  of  a  general,  provincial,  or  local  character, 
cease  under.  Mui-tial  Law,  or  continue  only  with  the  sanction,  or  if 
deemed  necessary,  the  participation  of  the  occupier  or  invader. 

7.  Martial  Law  extends  to  property,  and  to  persons,  whether  they 
are  subjects  of  the  enemy  or  aliens  to  that  government. 

8.  Consuls,  among  American  and  European  nations,  are  not  diplo- 
matic agents.  Nevertheless,  their  offices  and  persons  will  be  sub- 
jected to  Martial  Law  in  oases  of  urgent  necessity  only  :  their  prop- 
erty and  business  are  not  exempted.  Any  delinquency  they  commit 
against  the  established  military  rule  may  be  punished  as  in  the  case 
of  any  other  inhabitant,  and  such  punishment  furnishes  no  reasooabte 
ground  for  international  complaint. 

9.  The  functions  of  Ambassadors,  Ministers,  or  other  diplomatic 
agents,  accredited  by  neutral  powers  to  the  hostile  government, 
cease,  so  far  as  regards  the  displaced  government ;  but  the  conquer- 
ing or  occupying  power  usually  recogniases  them  as  temporarily  ac- 
credited to  itself. 

10.  Martial  Law  affects  chiefly  the  police  and  collection  of  pablir 
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revenue  and  taxes,  whether  imposed  by  the  erpelled  government  or 
by  the  invader,  and  refers  mainly  to  the  support  and  efficiency  of  the 
army,  its  safety,  and  the  safety  of  its  operations. 

11«  The  law  of  war  does  not  only  disclaim  all  cruelty  and  bad 
faith  concerning  engagements  concluded  with  the  enemy  during  the 
war,  but  also  the  breaking  of  stipulations  solemnly  contracted  by  the 
belligerents  in  time  of  peace,  and  avowedly  intended  to  remain  in 
force  in  case  of  war  between  the  contracting  powers. 

It  disclaims  all  extortions  and  other  transactions  for  individual 
gain ;  all  acts  of  private  revenge,  or  connivance  at  such  acts. 

Offenses  to  the  contrary  shall  be  severely  punished,  and  especially 
so  if  committed  by  officers. 

12.  Whenever  feasible.  Martial  Law  is  carried  out  in  cases  of  in- 
dividual  offenders  by  Military  Courts ;  but  sentences  of  death  shall 
be  executed  only  with  the  approval  of  the  chief  executive,  provided 
the  urgency  of  the  case  does  not  require  a  speedier  execution,  and 
then  only  with  the  approval  of  the  chief  commander. 

18.  Military  jurisdiction  is  of  two  kinds:  first,  that  which  is  con- 
ferred and  defined  by  statute;  second,  that  which  is  derived  from  the 
common  law  of  war.  Military  offenses  under  the  statute  law  must  be 
tried  in  the  manner  therein  directed;  but  military  offenses  which  do 
not  come  vnthin  the  statute  must  be  tried  and  punished  under  the 
common  law  of  war.  The  character  of  the  courts  which  exercise 
these  jurisdictions  depends  upon  the  local  laws  of  each  particular 
country. 

In  the  armies  of  the  United  States  the  first  is  exercised  by  courts- 
martial;  while  cases  which  do  not  come  within  the  *'  Rules  and  Arti- 
cles of  War,"  or  the  jurisdiction  conferred  by  statute  on  courts-mar- 
tial, are  tried  by  military  commissions. 

14.  Military  necessity,  as  understood  by  modem  civilized  nutions, 
conaists  in  the  necessity  of  those  measures  which  are  indispensable 
for  securing  the  ends  of  the  war,  and  which  are  lawful  according  to 
the  modem  law  and  usages  of  war. 

15.  Military  necessity  admits  of  all  direct  destruction  of  life  or 
limb  of  armed  enemies,  and  of  other  persons  whose  destraction  is  in- 
cidentally unavoidable  in  the  armed  contests  of  the  war;  it  allows  of 
the  capturing  of  every  armed  enemy,  and  every  enemy  of  importance 
to  the  hostile  government,  or  of  peculiar  danger  to  the  captor;  it  al- 
lows of  all  destruction  of  property,  and  obstruction  of  the  ways  and 
channels  of  traffic,  travel,  or  communication,  and  of  all  withholding 
of  sustenance  or  means  of  life  from  the  enemy;  of  the  appropriation 
of  whatever  an  enemy's  country  affords  necessary  for  the  subsisto  :ce 
and  safety  of  the  army,  and  of  such  deception  as  does  not  involve  rhe 
breaking  of  good  faith  either  positively  pledged,  regarding  agree- 
ments entered  into  during  the  war,  or  supposed  by  the  modern  law  of 
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war  to  exist.  Men  who  take  up  arms  against  one  another  in  public 
war  do  not  cease  on  this  account  to  be  moral  beings,  responMble  to 
one  another,  and  to  God. 

16.  Military  necessity  does  not  admit  of  cruelty,  that  is,  the  in- 
fliction of  suffering  for  the  sake  of  suffering  or  for  revenge,  nor  of 
maiming  or  wounding  except  in  fight,  nor  of  torture  to  extort  con- 
fessions. It  does  not  admit  of  the  use  of  poison  in  any  way,  nor  of 
the  wanton  devastation  of  a  district.  It  admits  of  deception,  bat 
disclaims  acts  of  perfidy ;  and,  in  general,  military  necessity  does  not 
include  any  act  of  hostility  which  makes  the  return  to  p«face  unneces- 
sarily difficult. 

17.  War  is  not  carried  on  by  arms  alone.  It  is  lawful  to  starve 
the  hostile  belligerent,  armed  or  unarmed,  so  that  it  leads  to  the 
speedier  subjection  of  the  enemy. 

18.  When  the  commander  of  a  besieged  place  expels  the  non-com- 
batants, in  order  to  lessen  the  number  of  those  who  consume  his 
stock  of  provisions,  it  is  lawful,  though  an  extreme  measure,  to  drive 
them  back,  so  as  to  hasten  on  the  surrender. 

19.  Commanders,  whenever  admissible,  inform  the  enemy  of  their 
intention  to  bombard  a  place,  so  that  the  non-combatants,  and  especi- 
ally the  women  and  children,  may  be  removed  before  the  bombard- 
ment commences.  But  it  is  no  infraction  of  the  common  law  of  war 
to  omit  thus  to  inform  the  enemy.     Surprise  may  hi  a  necessity. 

20.  Public  war  is  a  state  of  armed  hostility  between  sovereign 
nations  or  governments.  It  is  a  law  and  requisite  of  civilized  exist- 
ence that  men  live  in  political,  continuous  societies,  forming  orga- 
niaeed  units,  called  states  or  nations,  whose  constituents  bear,  enjoy, 
and  suffer,  advance  and  retrograde  together,  in  peace  and  in  war. 

21.  The  citizen  or  native  of  a  hostile  country  is  thus  an  enemy,  as 
one  of  the  constituents  of  the  hostile  state  or  nation,  and  as  socb  is 
subjected  to  the  hardships  of  the  war. 

22.  Nevertheless,  as  civilization  has  advanced  during  the  last 
centuries,  so  has  likewise  steadily  advanced,  especially  in  war  on  land, 
the  distinction  between  the  private  individual  belonging  to  a  hostile 
country  and  the  hostile  country  itself,  with  its  men  in  arms.  The 
principle  has  been  more  and  more  acknowledged  that  the  unarmed 
citizen' is  to  be  spared  in  person,  property,  and  honor  as  much  as  the 
exigencies  of  war  will  admit. 

28.  Private  citizens  are  no  longer  murdered,  enslaved,  or  carried 
off  to  distant  parts,  and  the  inoffensive  individual  is  as  little  dis- 
turbed in  his  private  relations  as  the  commander  of  the  hostile  troops 
can  afford  to  grant  in  the  overruling  demands  of  a  vigorous  war. 

24.  The  almost  universal  rule  in  remote  times  was,  and  continues 
to  be  with  barbarous  armies,  that  the  private  individual  of  the  bn^ 
tile  country  is  destined  to  suffer  every  privation  of  liberty  and  pro- 
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tection,  and  eyery  disraption  of  family  ties.    Protection  was,  knd 
still  IB  with  uncivilized  people,  the  exception. 

25*  In  modem  regular  wars  of  the  Europeans,  and  their  descend- 
ants in  other  portions  of  the  globe,  protection  of  the  inoffensive 
citizeo  of  the  hostile  country  is  the  rule;  privation  and  disturbance 
of  private  relations  are  the  exceptions. 

26.  Oommanding  generals  may  cause  the  magistrates  and  civil 
officers  of  the  hostile  country  to  take  the  oath  of  temporary  allegiance 
or  an  oath  of  fidelity  to  their  own  victorious  government  or  rulers, 
and  they  may  expel  every  one  who  declines  to  do  so.  But  whether 
they  do  so  or  not,  the  people  and  their  civil  officers  owe  strict 
obedience  to  them  as  long  as  they  hold  sway  over  the  district  or 
oountry,  at  the  peril  of  their  liyes. 

27.  The  law  of  war  can  no.more  wholly  dispense  with  retaliation 
than  can  the  law  of  nations,  of  which  it  is  a  branch.  Yet  civilized 
nations  acknowledge  retaliation  as  the  sternest  feature  of  war.  A 
reckless  enemy  often  leaves  to  his  opponent  no  other  means  of 
securing  himself  against  the  repetition  of  barbarous  outrage. 

28.  Retaliation  will,  therefore,  never  be  resorted  to  as  a  measure 
of  mere  revenge,  but  only  as  a  means  of  protective  retribution,  and, 
'moreover,  cautiously  and  unavoidably;  that  i%to  say,  retaliation  shall 
only  be  resorted  to  after  careful  inquiry  into  the  real  occurrence,  and 
the  character  of 'the  misdeeds  that  may  demand  retribution. 

Unjust  or  inconsiderate  retaliation  removes  the  belligerents 
farther  and  farther  from  the  mitigating  rules  of  a  regular  war,  and  by 
Ta^nd  steps  leads  them  nearer  to  the  internecine  wars  of  savages. 

29.  Modem  times  are  distinguished  from  earlier  ages  by  the  exist- 
ence, at  one  and  the  same  time,  of  many  nations  and  great  govern- 
ments related  to  one  another  in  close  intercourse. 

Peace  is  their  normal  condition;  war  is  the  exception.  The  ulti* 
mate  object  of  all  modem  war  is  a  renewed  state  of  peace. 

The  more  vigorously  wars  are  pursued,  the  better  it  is  for  humanity. 
Sharp  wars  are  brief. 

80«  Ever  nnce  the  formation  and  co-existence  of  modem  nations, 
and  ever  since  wars  have  become  great  national  wars,  war  has  come 
to  be  acknowledged  not  to  be  its  own  end,  but  the  means  to  obtain 
great  ends  of  state,  or  to  consist -in  defense  against  wrong;  and  no 
•conventional  restriction  of  the  modes  adopted  to  injure  the  enemy  is 
any  longer  admitted ;  but  the  law  of  war  imposes  many  limitations 
and  restrictions  on  principles  of  justice,  faith,  and  honor. 
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Section  II. — Public  and,  private  property  of  the 
enemy  —  Protection     of    persons^     and     especially 
women  ;   of  religion^  the  arts  and  sciences — Punish-  ♦ 
ment  of  crimes  against  the  inhabitants  of  hostile 
countries, 

81.  A  Tictorions  army  appropriates  all  public  money,  seizes  all 
public  movable  property  uutil  farther  direction  by  its  government^ 
and  sequesters  for  its  own  benefit  or  that  of  its  government  all  the 
revenues  of  real  property  belonging  to  the  hostile  government  or 
nation.  The  title  to  such  real  property  remains  in  abeyance  during 
military  occupation,  and  nntil  the  conquest  is  made  complete. 

82.  A  victorious  army,  by  the  martial  power  inherent  in  the  same, 
may  suspend,  change,  or  abolish,  as  far  as  the  martial  power  extends, 
the  relations  which  arise  from  the  services  due,  according  to  the  ex- 
isting laws  of  the  invaded  country,  from  one  citizen,  subject,  or 
native  of  the  same  to  another. 

The  commander  of  the  army  must  leave  it  to  the  ultimate  treaty 
of  peace  to  settle  the  penQanency  of  this  change. 

88.  It  is  no  longer  considered  lawf  ul^on  the  contrary,  it  is  held 
to  be  a  serious  breach  of  the  law  of  war — ^to  force  the  subjects  of  the 
enemy  into  the  service  of  the  victorious  government,  except  the  latter 
should  proclaim,  after  a  fair  and  complete  conquest  of  the  hostile 
country  or  district,  that  it  is  resolved  to  keep  the  country,  district  or 
place  permanently  as  its  own,  and  make  it  a  portion  of  its  own  coun- 
try. 

84.  As  a  general  rule,  the  property  belonging  to  churches,  to  hos- 
pitals, or  other  establishments  of  an  exclusiv^y  charitable  character, 
to  establishments  of  education,  or  foundations  for  the  promotion  of 
knowledge,  whether  public  schools,  universities,  academies  of  learning 
or  observatories,  museums  of  the  fine  arts,  or  of  a  scientific  character 
—such  property  is  not  to  be  considered  public  property  in  the  sense 
of  paragraph  81  ;  but  it  may  be  taxed  or  used  when  the  public  service 
may  require  it. 

85.  Classical  works  of  art,  libraries,  scientific  collections,  or 
precious  instruments,  such  as  astrpnomical  telescopes,  as  well  as  hos- 
pitals, must  be  secured  against  all  avoidable  injury,  even  when  they 
are  contained  in  fortified  places  whilst  besieged  or  bombarded. 

86«  If  such  works  of  art,  libraries,  collections,  or  instruments  be- 
longing to  a  hostile  nation  or  government,  can  be  removed  without 
injury,  the  ruler  of  the  conquering  state  or  nation  may  order  them  to- 
be  seized  and  removed  for  the  benefit  of  the  said  nation.  The  ulti^ 
mate  ownership  is  to  be  settled  by  the  ensuing  treaty  of  peace. 

In  no  case  shall  they  be  sold  or  given  away,  if  captured  by  the 
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armies  of  the  United  States,  nor  shall  they  ever  be  priTateiy  appro- 
priated, or  wantonly  destroyed  or  injured. 

87.  The  United  States  acknowledge  and  protect,  in  hostile  coun- 
tries occupied  by  them,  religion  and  morality  ;  strictly  private  prop- 
erty ;  the  persons  of  the  inhabitants,  especially  those  of  wumen  ; 
and  the  sacredness  of  domestic  relations.  Offenses  to  the  contrary 
shall  ,be  rigorously  punished. 

This  rule  does  not  interfere  with  the  right  of  the  victorious  invader  to 
tax  tlie  people  or  their  property,  to  levy  forced  loalis,  to  billet  soldiers, 
or  to  appropriate  property,  especially  houses,  land,  boats  or  ships,  and 
churches,  for  temporary  and  military  uses. 

88.  Private  property,  unless  forfeited  by  crimes  or  by  offenses  of 
the  owner,  can  be  seized  only  by  way  of  military  necessity,  for  the 
support  or  other  benefit  of  the  army  of  the  United  States. 

If  the  owner  has  not  fled,  the  commanding  officer  will  cause  re- 
ceipts to  be  givdn,  which  may  serve  the  spoliated  owner  to  obtain  in- 
demnity. 

89.  The  salaries  of  civil  officers  of  the  hostile  government  who  remain 
in  the  invaded  territory,  and  continue  the  work  of  their  office,  and 
can  continue  it  according  to  the  circumstances  arising  out  of  the  war — 
such  as  judges,  adminiHtrative  or  police  officers,  officers  of  city  or  com- 
munal governments — are  paid  from  the  public  revenue  of  the  invaded 
territory,  until  the  military  government  has  reason  wholly  or  partially 
to  discontinue  it.  Salaries  or  incomes  connected  with  purely  honor- 
ary  titlea  are  always  stopped. 

40*  There  exists  no  law  or  body  of  authoritative  rules  of  action 
between  hostile  armies,  except  that  branch  of  the  law  of  nature  and 
nations  which  is  called  the  law  and  usages  of  war  on  land. 

41.  All  municipal  law  of  the  ground  on  which  the  armies  stand, 
or  of  the  countries  to  which  they  belong,  is  silent  and  of  no  effect  be- 
tween armies  in  the  field. 

42.  Slavery,  complicating  and  confounding  the  ideas  of  property, 
(that  is  of  a  thing,)  and  of  personality,  (that  is  of  humanity,)  exists 
according  to  municipal  law  or  local  law  only.  The  law  of  nature  and 
nations  has  never  acknowledged  it.  The  digest  of  the  Roman  law 
enacts  the  early  dictum  of  the  pagan  jurist,  that  '*  so  far  as  the  law  of 
nature  is  concerned,  all  men  are  equaL'*  Fugitives  escaping  from  a 
country  in  which  they  were  slaves,  villains,  or  serfs,  into  another 
country,  have,  for  centuries  past,  been  held  free  and  acknowledged 
free  by  judicial  decisions  of  European  countries,  even  though  the 
municipal  law  of  the  country  in  which  the  slave  had  taken  refuge 
acknowledged  slavery  within  its  own  dominions. 

48*  Therefore,  in  a  war  between  the  United  States  and  a  bel- 
ligerent which  admits  of  slavery,  if  a  person  held  in  bondage  by  that 
belligerent  be  captured  by  or  come  as  a  fugitive  under  the  protection 
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of  the  military  forces  of  the  United  States,  such  person  is  immedi- 
ately entitled  to  the  rights  and  privileges  of  a  freeman.  To  return 
such  person  into  slavery  would  amount  to  enslaving  a  free  person,  and 
neither  the  United  States  nor  any  officer  under  their  authority  can 
enslave  any  human  being.  Moreover,  a  person  so  made  free  by  the 
law  of  war  is  under  the  shield  of  the  law  of  nations,  and  the  former 
owner  or  State  can  have,  by  the  law  of  post-liminy,  no  belligerent  lien 
or  claim  of  service. 

44.  All  wanton  violence  committed  against  persons  in  the  invaded 
country,  all  destruction  of  property  not  commanded  by  the  authorized 
officer,  all  robbery,  all  pillage  or  sacking,  even  after  taking  a  place 
by  main  force,  all  rape,  wounding,  maiming,  or  killing  of  such  in- 
habitants, are  prohibited  under  the  penalty  of  death,  or  such  other 
severe  piinishmcnt  as  may  seem  adequate  for  the  gravity  of  the  of- 
fense. 

A  soldier,  officer  or  private,  in  the  act  of  committing  such  violence, 
and  disobeying  a  superior  ordering  him  to  abstain  from  it,  may  be 
lawfully  killed  on  the  spot  by  such  superior. 

45.  All  captures  and  booty  belong,  according  to  the  modem  law 
of  war,  primarily  to  the  government  of  the  captor. 

Prize  money,  whether  on  sea  or  land,  can  now  only  be  claimed 
under  local  law. 

46.  Neither  officers  nor  soldiers  are  allowed  to  make  use  of  their 
position  or  power  in  the  hostile  country  for  private  gain,  not  even  for 
commercial  transactions  otherwise  legitimate.  Offenses  to  the  con- 
trary committed  by  comminsioned  officers  will  be  punished  with 
cashiering  or  such  other  punishment  as  the  nature  of  the  offense  ma? 
require  ;  if  by  soldiers,  they  shall  be  punished  according  to  the  na- 
ture of  the  offense. 

47.  Crimes  punishable  by  all  penal  codes,  such  as  arson,  murder, 
maiming,  assaults,  highway  robbery,  theft,  burglary,  fraud,  forgery, 
and  rape,  if  committed  by  an  American  soldier  in  a  hostile  country 
against  its  inhabitants,  are  not  only  punishable  as  at  home,  but  in  all 
cases  in  which  death  is  not  inflicted,  the  severer  punishment  shall  be 
preferred. 


Section  III.    Deserters — Prisoners  of  war— Hob- 
tdges — Booty  on  the  hatUe-field, 

48.  Deserters  from  the  American  army,  having  entered  the  ser- 
vice of  the  enemy,  suffer  death  if  they  fall  again  into  the  hands  of 
the  United  States,  whether  by  capture,  or  being  delirered  up  to  the 
American  army ;  and  if  a  deserter  from  the  enemy,  having  taken  •e^ 
vice  in  the  army  of  the  United  States,  is  captured  by  the  enemy,  and 
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pQBished  by  them  with  death  or  otherwise,  it  is  not  a  breach  against 
the  law  and  usages  of  war,  requiring  redress  or  retaliation. 

49.  A  prisoner  of  war  is  a  pablic  enemy  armed  or  attached  to  the 
hostile  army  for  active  aid,  who  has  fallen  into  the  hands  of  the  cap- 
tor, either  fighting  or  wounded,  on  the  field  or  in  the  hospital,  by  in- 
dividual surrender  or  by  capitulation. 

All  soldiers,  of  whatever  species  of  arms ;  all  men  who  belong  to 
the  rising  my  masse  of  the  hostile  country ;  all  those  who  are  attached 
to  the  army  for  its  efficiency,  and  promote  directly  the  object  of  the 
war,  except  such  as  are  hereinafter  provided  for ;  all  disabled  men  or 
officers  on  the  field  or  elsewhere,  if  captured ;  all  enemies  who  have 
thrown  away  their  arms  and  ask  for  quarter,  are  prisoners  of  war,  and 
as  such  exposed  to  the  inconveniences  as  well  as  entitled  to  the  privi- 
leges of  a  prisoner  of  war. 

50«  Moreover,  citizens  who  accompany  an  army  for  whatever  pur- 
pose, such  as  sutlers,  editors,  or  reporters  of  journals,  or  contractors, 
if  captured,  may  be  made  prisoners  of  war.  and  be  detained  as 
such. 

The  monarch  and  members  of  the  hostile  reigning  family,  male  or 
female,  the  chief  and  chief  officers  of  the  hostile  government,  its 
diplomatic  agents,  and  all  persons  who  are  of  particular  and  singular 
use  and  benefit  to  the  hostile  army  or  its  government,  are,  if  captured 
on  belligerent  ground,  and  if  unprovided  with  a  safe-conduct  granted 
by  the  captor's  government,  prisoners  of  war. 

51.  If  the  people  of  that  portion  of  an  invaded  country  which  is 
not  yet  occupied  by  the  enemy,  or  of  the  whole  country,  at  the  ap- 
proach of  a  hostile  army,  rise  under  a  duly  authorized  levy,  en  masse 
to  resist  the  invader,  they  are  now  treated  as  public  enemies,  and  if 
captured,  are  prisoners  of  war. 

52*  No  belligerent  has  the  right  to  declare  that  he  will  treat 
every  captured  man  in  arms  of  a  levy  en  masse  as  a  brigand  or  ban- 
dit. 

If,  however,  the  people  of  a  country,  or  any  portion  of  the  same, 
already  occupied  by  an  army,  rise  against  it,  they  are  violators  of  the 
laws  of  war,  and  are  not  entitled  to  their  protection. 

58*  The  enemy's  chaplains,  officers  of  the  medical  staff,  apothe- 
caries, hospital  nurses  and  servants,  if  they  fall  into  the  hands  of  the 
American  army,  are  not  prisoners  of  war,  unless  the  commander  has 
reasons  to  rntain  them.  In  this  latter  case,  or  if,  at  their  own  desire, 
they  are  allowed  to  remain  with  their  captured  companions,  they  are 
treated  aa  prisoners  of  war,  and  may  be  exchanged  if  the  commander 
sees  fit. 

54.  A  hostage  is  a  person  accepted  as  a  pledge  for  the  fulfillment 
of  an  agreement  concluded  between  belligerents  during  the  war,  or 
in  consequence  of  a  war.     Hostages  are  rare  in  the  present  age. 
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o5.  If  a  hostage  is  accepted,  he  is  treated  like  a  priaoner  of  war, 
according  to  rank  and  condition,  as  circamstances  may  admit. 

56.  A  prisoner  of  war  is  subject  to  no  punishment  for  being  a 
public  enemy,  nor  is  any  revenge  wreaked  upon  him  by  the  intentional 
infliction  of  any  suffering,  or  disgrace,  by  cruel  imprisonment,  want 
of  food,  by  mutilation,  death,  or  any  other  barbarity. 

57.  So  soon  as  a  man  is  armed  by  a  sovereign  government,  and 
takes  the  soldier's  oath  of  fidelity,  he  is  a  belligerent ;  his  killing, 
wounding,  or  other  warlike  acts,  are  no  individual  crimes  or  offenses. 
No  belligerent  has  a  right  to  declare  that  enemies  of  a  certain  class, 
color,  or  condition,  when  properly  organized  as  soldiers,  will  not  be 
treated  by  him  as  public  enemies. 

58.  The  law  of  nations  knows  of  no  distinction  of  color,  and  if 
an  enemy  of  the  United  States  should  enslave  and  sell  any  captured 
persons  of  their  army,  it  would  be  a  case  for  the  severest  retaliatioiu 
if  not  redressed  upon  complaint. 

Tlie  United  States  can  not  retaliate  by  enslavement:  therefore 
death  must  be  the  retaliation  for  this  crime  against  the  law  of 
nations. 

59.  A  prisoner  of  war  remains  answerable  for  his  crimes  com- 
mitted against  the  captor's  army  or  people,  committed  before  be  was 
captured,  and  for  which  he  has  not  been  punished  by  his  owd 
authorities. 

All  prisoners  of  war  are  liable  to  the  infliction  of  retaliatoir 
measures. 

60.  It  is  against  the  naage  of  modem  war  to  resolve,  in  hatred 
and  revenge,  to  give  no  quarter.  No  body  of  troops  has  the  right  to 
declare  that  it  will  not  give,  and  therefore  will  not  expect,  quarter; 
l)ut  a  commander  is  permitted  to  direct  his  troops  to  give  no  quarter, 
in  great  straits,  when  his  own  salvation  makes  it  impouihU  to  cumber 
himself  with  prisoners. 

61.  Troops  that  give  no  quarter  have  no  right  to  kill  enemie* 
already  disabled  on  the  ground,  or  prisoners  captured  by  other 
troops. 

62«  All  troops  of  the  enemy  known  or  discovered  to  give  no 
quarter  in  general,  or  to  any  portion  of  the  army,  receive  none. 

68.  Troops  who  flght  in  the  uniform  of  their  enemies  withoat  aoj 
plain,  striking,  and  uniform  mark  of  distinction  of  their  own,  can 
expect  no  quarter. 

64.  If  American  troops  capture  a  train  containing  uniforms  of 
the  enemy,  and  the  commander  considers  it  advisable  to  didtribate 
them  for  use  among  his  men,  some  striking  mark  or  sign  must  be 
adopted  to  distinguish  the  American  soldier  from  the  enemy. 

65.  The  use  of  the  enemy's  national  standard,  flag,  or  other 
emblem  of  nationality,  for  the  purpose  of   deceiving  the  enemy  i  ^ 
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battle,  is  an  act  of  perfidy  by  which  they  lose  all  claim  to  the  pro- 
tection of  the  laws  of  war. 

66.  Qaarter  having  been  given  to  an  enemy  by  American  troops, 
under  a  misapprehension  of  his  true  character,  he  may,  never- 
iheless,  be  ordered  to  suffer  death  if,  within  three  days  after  the 
battle,  it  be  discovered  that  he  belongs  to  a  corps  which  gives  no 
quarter. 

67.  The  law  of  nations  allows  every  sovereign  government  to 
make  war  upon  another  sovereign  state,  and,  therefore,  admits  of  no 
rales  or  laws  different  from  those  of  regular  warfare,  regarding  the 
treatment  of  prisoners  of  war,  although  they  may  belong  to  the  army 
of  a  government  which  the  captor,  may  consider  as  a  wanton  and  un- 
jtifit  assailant. 

68.  Modem  wars  are  not  internecine  wars,  in  which  the  killing  of 
the  enemy  is  the  object.  The  destruction  of  the  enemy  in  modern 
war,  and,  indeed,  modern  war  itself,  are  means  to  obtain  that  object 
of  the  belligerent  which  lies  beyond  the  war. 

Unnecessary  or  revengeful  destruction  of  life  is  not  lawful.       * 

69.  Outposts,  sentinels,  or  pickets  are  not  to  be  fired  upon,  except 
to  drive  them  in,  or  when  a  positive  order,*  special  or  general,  has 
been  issued  to  that  effect. 

70.  The  use  of  poison  in  any  manner,  be  it  to  poison  wells,  or 
food,  or  arms,  is  wholly  excluded  from  modem  warfare.  He  that 
uses  it  puts  himself  out  of  the  pale  of  the  law  and  usages  of  war. 

71.  Whoever  intentionally  inflicts  additional  wounds  on  an  enemy 
already  wholly  disabled,  or  kills  such  an  enemy,  or  who  orders  or  en- 
ftonrages  soldiers  to  do  so,  shall  suffer  death,  if  duly  convicted, 
whether  he  belongs  to  the  army  of  the  United  States,  or  is  an  enemy 
captured  after  having  committed  his  misdeed. 

72.  Money  and  other  valuables  on  the  person  of  a  prisoner,  such 
as  watches  or  jewelry,  as  well  as  extra  clothing,  are  regarded  by  the 
American  army  as  the  private  property  of  the  prisoner,  and  the  ap- 
propriation of  such  valuables  or  money  is  considered  dishonorable, 
and  is  prohibited. 

Nevertheless,  if  large  sums  are  found  upon  the  persons  of  prison- 
ers, or  in  their  possession,  they  shall  be  taken  from  them,  and  the 
surplus,  after  providing  for  their  own  support,  appropriated  (or  the 
use  of  the  army,  under  the  direction  of  the  commander,  unless  other- 
wise ordered  by  the  government.  Nor  can  prisoners  claim,  as  private 
property,  large  sums  found  and  captured  in  their  train,  although 
they  had  been  placed  in  the  private  luggage  of  the  prisoners. 

78.  All  officers,  when  captured,  must  surrender  their  side-arms  to 
the  captor.  They  may  be  restored  to  the  prisoner  in  marked  cases, 
by  the  commander,  to  signalize  admiration  of  his  distinguished 
bravery,  or  approbation    of  his  humane  treatment  of  prisoners  before 
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kiB  capftore.    The  c^rtafcd  officer  to  wbom  they  may  be  restored 
can  not  wear  them  daring  captiyity. 

74.  A  prisoner  of  war  being  a  pablic  enemy,  is  the  prisoner  of  the 
goyernment,  and  not  of  the  captor.  No  ransom  can  be  paid  by  a 
prisoner  of  war  to  his  individaal  captor,  or  to  any  officer  in  com- 
mand. The  government  alone  releases  captives,  according  to  rules 
prescribed  by  itself. 

75.  Prisoners  of  war  are  subject  to  confinement  or  imprisonment 
such  as  may  be  deemed  necessary  on  account  of  safety,  bat  they  are 
to  be  subjected  to  no  other  intentional  suffering  or  indignity.  The 
confinement  and  mode  of  treating  a  prisoner  may  be  varied  during 
his  captivity  according  to  the  demands  of  safety, 

76.  Prisoners  of  war  shall  be  fed  upon  plain  and  wholesome  food 
whenever  practicable,  and  treated  with  humanity. 

They  may  be  required  to  work  for  the  benefit  of  the  captor's  gov- 
ernment, according  to  their  rank  and  condition. 

77.  A  prisoner  of  war  who  escapes,  may  be  shot,  or  otherwise 
killed  in  his  flight  ;  but  neither  death  nor  any  other  punishment 
shall  be  inflicted  upon  him  simply  for  his  attempt  to  escape,  which 
the  law  of  war  does  not  oonsider  a  crime.  Stricter  means  of  security 
shall  be  used  after  an  unsnccessful  attempt  at  escape. 

If,  however,  a  conspiracy  is  discovered,  the  purpose  of  which  is  a 
united  or  general  escape,  the  conspirators  may  be  rigorously  punished, 
even  with  death ;  and  capital  punishment  may  also  be  inflicted  upon 
prisoners  of  war  discovered  to  have  plotted  rebellion  against  the  au- 
thorities of  the  captors,  whether  in  union  with  fellow-prisoners  or 
other  persons. 

78.  If  prisoners  of  war,  having  given  no  pledge  nor  made  any 
promise  on  their  honor,  forcibly  or  otherwise  escape,  and  are  captured 
again  in  battle,  after  having  rejoined  their  own  army,  they  shall  not  be 
punished  for  their  escape,  but  shall  be  treated  as  simple  prisoners  of 
war,  although  they  will  be  subjected  to  stricter  confinement. 

79.  Every  captured  wounded  enemy  shall  be  medically  treated, 
according  to  the  ability  of  the  medical  staff. 

SO.  Honorable  men,  when  captured,  will  abstain  from  giving  to  the 
enemy  information  concerning  their  own  army,  and  the  modem  law 
of  war  permits  no  longer  the  use  of  any  violence  against  prisoners, 
in  order  to  extort  the  desired  information,  or  to  punish  them  for 
having  given  false  information. 

Section  IV. — Partisans — Armed  enemies  not  be 
longing  to  the  hostile  army — Scouts — Armed  prowlers 
—  War -rebels, 

81.  Partisans  are  soldiers  armed  and  wearing  the  uniform  of 
their  army,  but  belonging  to  a  corps  which  acts  detached  from  the 
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main  body  for  the  pnrpose  of  making  inroads  into  the  territory 
occupied  by  the  enemy.  If  captared,  they  sre  entitled  to  all  the 
privilegea  of  the  piiaoner  of  war. 

82.  Men,  or  aqoads  of  men,  who  commit  hoBtilities,  whether  by 
fighting,  or  inroads  for  destraction  or  plunder,  or  by  raids  of  any 
kind,  without  commisfdon,  without  being  part  and  portion  of  the 
organized  hostile  army,  and  without  sharing  continuously  in  the  war, 
but  who  do  so  with  intermitting  returns  to  their  homes  and  avoca- 
tions, or  with  the  occasional  assumption  of  the  semblance  of  peace- 
ful pursuits,  divesting  themselves  of  the  character  or  appearance  of 
soldiers — such  men,  or  squadii  of  men,  are  not  public  enemies,  and 
therefore,  if  captured,  are  not  entitled  to  the  privileges  of  prisoners 
of  war,  but  shall  be  treated  summarily  as  highway  robbers  or 
pirates. 

88.  Scouts  or  single  soldiers,  if  disguised  in  the  dress  of  the 
country,  or  in  the  uniform  of  the  army  hostile  to  their  own,  employed 
in  obtaining  information,  if  found  within  or  lurking  about  the  lines 
of  the  captor,  are  treated  as  spies,  and  suffer  death. 

84.  Armed  prowlers,  by  whatever' names  they  may  be  called,  or 
persons  of  the  enemy's  territory,  who  steal  within  the  lines  of  the 
hostile  army,  for  the  purpose  of  robbing,  killing,  or  of  destroying 
bridges,  roads,  or  canals,  or  of  robbing  or  destroying  the  mail,  or  of 
cutting  the  telegraph  wires,  are  not  entitled  to  the  privileges  of  the 
prisoner  of  war. 

85.  War-rebels  are  persons  within  an  occupied  territory  who  rise 
in  arms  against  the  occupying  or  conquering  army,  or  against  the 
authorities  established  by  the  same.  If  captured,  they  may  suffer 
death,  whether  they  rise  singly,  in  small  or  large  bands,  and  whether 
called  upon  to  do  so  by  their  own,  but  expelled,  government  or  not. 
They  are  not  prisoners  of  war;  nor  are  they,  if  discovered  and 
secured  before  their  conspiracy  has  matured  to  an  actual  rising,  or  to 
armed  violence. 

Section  V. — Sqfe-candTict— Spies —  War-traitors — 
Captured  messengers — Abuse  of  fhejlag  of  truce. 

86.  All  intercourse  between  the  territories  occupied  by  belligerent 
armies,  whether  by  traffic,  by  letter,  by  travel,  or  in  any  other  way, 
ceases.  This  is  the  general  rule,  to  be  observed  without  special  proc- 
lamation. 

Exceptions  to  this  rule,  whether  by  safe-conduct,  or  peraiission  to 
trade  on  a  small  or  large  scale,  or  by  exchanging  mails,  or  by  travel 
from  one  territory  into  the  other,  can  take  place  only  according  to 
agreement  approved  by  the  government,  or  by  the  highest  military 
authority. 
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Contrayentions  of  thin  rule  are  highly  pnnishtble. 

87.  Ambassadors,  and  all  other  diplomatic  agenta  of  neatral  pow* 
ers,  accredited  to  the  enemy,  may  receive  safe-condaetB  through  the 
territories  occupied  by  the  belligerents,  unless  there  are  military  rea- 
sons to  the  contrary,  and  unless  they  may  reach  the  place  of  their 
destination  conreniently  by  another  route.  It  implies  no  interna- 
tional affront  if  the  safe-conduct  is  declifted.  Such  passes  are  usually 
given  by  the  supreme  authority  of  the  state,  and  not  by  aubordinate 
officers. 

88.  A  spy  is  a  person  who  secretly,  in  disguise  or  under  false  pre- 
tense, seeks  information  with  the  intention  of  communicating  it  to 
the  enemy. 

The  spy  is  punishable  with  death  by  hanging  by  the  neck, 
whether  or  not  he  succeed  in  obtaining  the  information  or  in  ocmvey- 
ing  it  to  the  enemy. 

89.  If  a  citizen  of  the  United  States  obtains  information  in  a 
legitimate  manner,  and  betrays  it  to  the  enemy,  be  he  a  military  or 
civil  officer,  or  a  private  citizen,  he  shall  suffer  death. 

90.  A  traitor  under  the  law  of  war,  or  a  waMraitor,  is  a  person  in 
a  place  or  district  under  martiallaw  who,  unauthorized  by  the  military 
commander,  gives  information  of  any  kind  to  the  enemy,  or  holds 
intercourse  with  him. 

91.  The  war-traitor  is  always  severely  punished.  If  his  offense 
consists  in  betraying  to  the  enemy  anything  concerning  the  condi- 
tion, safety,  operations  or  plans  of  the  troops  holding  or  occupying 
the  place  or  district^  his  punishment  is  death. 

92.  If  the  citizen  or  subject  of  a  country  or  place  invaded  or 
conquered  gives  information  to  his  own  government,  from  which  he 
is  separated  by  the  hostile  army,  or  to  the  army  of  his  government, 
he  is  a  war-traitor,  and  death  is  the  penalty  of  his  offense. 

93.  All  armies  in  the  field  stand  in  need  of  guides,  and  impress 
them  if  they  can  not  obtain  them  otherwise. 

94.  ^o  person  having  been  forced  by  the  enemy  to  serve  as  guide 
is  punishable  for  having  done  so. 

•  95.  If  a  citizen  of  a  hostile  and  invaded  district  voluntarily  serves 
as  a  guide  to  the  enemy,  or  offers  to  do  so,  he  is  deemed  a  war-traitor, 
and  shall  suffer  death. 

96.  A  citizen  serving  voluntarily  as  a  guide  agunst  his  own 
country  commits  treason,  and  will  be  dealt  with  according  to  the  law 
of  his  country. 

97.  Guides,  when  it  is  clearly  proved  that  they  have  misled  inten- 
tionally, may  be  put  to  death. 

98.  All  unauthorized  or  secret  communication  with  the  enemy  is 
■considered  treasonable  by  the  law  of  war. 

Foreign  residents  in  an  invaded  or  occupied  territory,  or  fortigs 
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^idton  in  the  same,  ctn  claim  no  immnnity  from  ibis  law.  They 
may  commonicate  with  foreign  parts,  or  with  the  inhabitants  of  the 
hostile  country,  so  far  aa  the  military  authority  permits,  but  no  far- 
ther. Instant  ezpnlaion  from  the  occupied  territory  would  be  the 
Tery  least  punishment  for  the  infraction  of  this  rule. 

99.  A  messenger  carrying  written  dispatches  or  verbal  messages 
from  one  portion  of  tbe  army,  or  from  a  besieged  place,  to  another 
portion  of  the  same  army,  or  its  government,  if  armed,  and  in  the 
uniform  of  his  army,  and  if  captured  while  doing  so,  in  the  territory 
occupied  by  the  enemy,  is  treated  by  the  captor  as  a  prisoner  of  war. 
If  not  in  uniform,  nor  a  soldier,  the  cironmstanoes  connected  with  his 
capture  must  determine  the  disposition  that  shall  be  made  of  him. 

100.  A  messenger  or  agent  who  attempts  to  steal  through  the  ter- 
ritory occupied  by  the  enemy,  to  further,  in  any  manner,  the  inter- 
eats  of  tbe  enemy,  if  captured,  is  not  entitled  to  the  privileges  of  the 
prisoner  of  war,  and  may  be  dealt  with  according  to  the  circumstan- 
ces  of  tbe  case. 

101.  While  deception  in  war  is  admitted  as  a  just  and  necessary 
means  of  hostility,  and  is  consistent  with  honorable  warfare,  the  com- 
mon law  of  war  allows  even  capital  punishment  for  clandestine  or 
treacherous  attempts  to  injuro  an  enemy,  because  they  are  so  danger- 
ous, and  it  is  so  difficult  to  guard  against  them. 

102*  The  law  of  war,  like  tbe  criminal  law  regarding  other  ofEen- 
aea,  makes  no  difierence  on  account  of  the  difference  of  sexes,  con- 
-ceming  the  spy,  the  war-traitor,  or  the  war-rebeL 

1U8«  Spies,  waMraitors,  and  war-rebels  aro  not  exchanged  ac- 
<x>rding  to  the  common  law  of  war.  The  exchange  of  such  persons 
would  requiro  a  special  cartel,  authorized  by  the  government,  or,  at  a 
^reat  distance  from  it,  by  the  chief  commander  of  the  army  in  the 
field. 

104»  A  successful  spy  or  war-traitor,  safely  returned  to  his  own 
army,  and  afterwards  captured  as  an  enemy,  is  not  subject  to  punish- 
ment for  his  acts  aa  a  spy  or  war-traitor,  but  he  may  be  held  in 
closer  custody  as  a  person  individtially  dangerous. 


Seotiow  VI.  BxcTuinge  qf  prUaners^Flags  of 
truce — Flags  of  protection. 

l<^.  Exchanges  of  prisoners  take  place — ^number  for  number — 
rank  for  rank — ^wounded  for  wounded — with  added  condition  for 
added  condition — such,  for  instance,  as  not  to  serve  for  a  certain 
period. 

IM.  In  exchanging  prisoners  of  war,  such  numbers  of  persons  of 
inferior  rank  may  be  substituted  as  an  equivalent  for  one  of  superior 
42 
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nnk  88  may  be  agreed  upon  by  cartel,  which  roquires  the  aanetioa  of 
the  government,  or  of  the  commander  of  the  anpy  of  the  field. 

107.  A  priaoner  of  war  ia  in  honor  boimd  truly  to  state  to  the 
captor  his  rank  ;  and  he  is  not  to  aasume  a  lower  rank  than  belongt 
to  him,  in  order  to  cause  a  more  adirantageoas  exchange ;  nor  a 
higher  rank,  for  the  purpose  of  obtaining  better  treatment 

Offenses  to  the  contrary  hare  been  justly  punished  by  the  com* 
manders  of  released  prisoners,  and  may  be  good  cause  for  refusing  to 
release  such  prisoners. 

108.  The  surplus  number  of  prisoners  of  war  remaining  after  as 
exchange  has  taken  place  is  sometimes  released  either  for  the  pay- 
ment of  a  stipulated  sum  of  money,  or  in  urgent  cases,  of  prorisioii, 
clothing,  or  other  necessaries. 

Such  arrangement,  howerer,  requires  the  sanction  of  the  highest 
authority. 

109.  The  exchange  of  prisoners  of  war  is  an  act  pi  conyenienoe 
to  both  belligerents.  If  no  general  cartel  has  been  concluded,  it 
can  not  be  demanded  by  either  of  them.  No  belligerent  is  obliged 
to  exchange  prisoners  of  war. 

A  cartel  is  voidable  so  soon  as  either  party  has  violated  it. 

110.  No  exchange  of  prisoners  shall  be  made  except  after  com- 
plete capture,  and  after  an  accurate  account  of  them,  and  a  list  of 
the  captured  officers,  has  been  token. 

111.  The  bearer  of  a  flag  of  truce  can  not  insist  upon  being  ad- 
mitted. He  must  always  be  admitted  with  great  caution.  Unneces- 
sary frequency  is  carefully  to  be  avoided. 

112.  If  the  bearer  of  a  flag  of  truce  offer  himself  during  an  en- 
gagement, he  can  be  admitted  as  a  very  rare  exception  only.  It  is 
no  breach  of  good  faith  to  retoin  such  a  flag  of  truce,  if  admitted 
during  the  engagement.  Firing  is  not  required  to  cease  on  the  ap- 
pearance of  a  flag  of  truce  in  battle. 

118.  If  the  bearer  of  a  flag  of  truce,  presenting  himself  during 
an  engagement,  is  killed  or  wounded,  it  furnishes  no  ground  of  com- 
plaint whatever. 

114.  If  it  be  discovered,  and  fairly  proved,  that  a  flag  of  trace 
has  been  abused  for  surreptitiously  obtaining  military  knowledge,  the 
bearer  of  the  flag  thus  abusing  his  sacred  character  is  deemed  a 
spy. 

So  sacred  is  the  character  of  a  flag  of  truce,  and  so  necessary  is 
its  sacredness,  that  while  its  abuse  is  an  especially  heinous  offense, 
great  caution  is  requisite,  on  the  other  hand,  in  convicting  the 
bearer  of  a  flag  of  truce  as  a  spy. 

115.  It  is  customary  to  designate  by  certoin  flags  (usually  yellow) 
the  hospitals  in  places  which  are  shelled,  so  that'  the  beaiegiag 
enemy   may  avoid  flring  on   them.     The   same  has   been  done  is 
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battles,  when  bospitalB  nre  aitnated  within  the  field  of  the  engage- 
ment. 

116.  Honorable  belligerents  often  reqaeet  that  the  hospitals  with- 
in the  territory  of  the  enemy  may  be  designated,  so  that  they  may  be 
spared. 

An  honorable  belligerent  allows  himself  to  be  guided  by  flags  or 
signals  of  protection  as  much  as  the  contingencies  and  the  necessities 
of  the  flght  will  permit. 

117.  It  is  jnstly  considered  an  act  of  bad  faith,  of  infamy  or 
fienditthness,  to  deceive  the  enemy  by  flags  of  protection.  Such  act 
of  bad  faith  may  be  good  canse  for  refusing  to  respect  such  flags. 

118.  The  besieging  belligerent  has  sometimes  requested  the 
besieged  to  designate  the  buildings  containing  collections  of  works 
of  art,  scientiflc  museums,  astronomical  observatories,  or  precious 
libraries,  so  that  their  destruction  may  be  avoided  as  much  as 
possible. 

Section  VII. — The  parole, 

tl9.  Prisoners  of  war  may  be  released  from  captivity  by  exchange, 
And,  under  certain  circumstances,  also  by  parole. 

120.  The  term  parole  designates  the  pledge  of  individual  good 
faith  and  honor  to  do,  or  to  omit  doing,  certain  acts  after  he  who 
gives  his  parole  shall  have  been  dismissed,  wholly  or  partially,  from 
the  power  of  the  captor. 

121.  The  pledge  of  the  parole  is  always  an  individual  but  not  a 
private  act. 

122.  The  parole  applies  chiefly  to  prisoners  of  war  whom  the 
captor  allows  to  return  to  their  country,  or  to  live  in  greater  freedom 
within  the  captor's  country  or  territory  on  conditions  stated  in  the 
parole. 

123.  Release  of  prisoners  of  war  by  exchange  is  the  general  rule; 
release  by  parole  is  the  exception. 

124.  Breaking  the  parole  is  punished  with  death  when  the  per- 
son breaking  the  parole  is  captured  again. 

Accurate  lists,  therefore,  of  the  paroled  persons  must  be  kept  by 
the  belligerents. 

125.  When  paroles  are  given  and  received,  there  must  be  an  ex- 
change of  two  written  documents,  in  which  the  name  and  rank  of  the 
paroled  individuals  are  accurately  and  truthfully  stated. 

126.  Commissioned  officers  only  are  allowed  to  give  their  parole, 
and  they  can  give  it  only  with  the  pprmisBion  of  their  superior,  as 
long  as  a  superior  in  rank  is  within  reach. 

127.  No  non-commissioned  officer  or  private  can  give  his  parole 
except  through  an  officer.  Individual  paroles  not  given  through  an 
officer  are  not  only  void,  but  subject  the  individual  giving  them  to 
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the  punishment  of  death  as  deeerten.  The  only  admisatble  exception 
is  where  individuals,  properly  separated  from  their  commands,  htT« 
suffered  long  confinement  without  the  possibility  of  being  paroled 
through  an  officer. 

128.  No  paroling  on  the  battle-field,  no  paroling  of  entire  bodies 
of  troops  after  a  battle,  and  no  dismissal  of  large  numbers  of  prison- 
ers, with  a  general  declaration  that  they  are  paroled,  is  permitted, 
or  of  any  value. 

129.  In  capitulations  for  the  surrender  of  strong  places  or  fortified 
camps,  the  commanding  officer,  in  cases  of  urgent  neoeasity,  may 
agree  that  the  troops  under  his  command  shall  not  fight  again  during 
the  war,  unless  exchanged. 

180.  The  usual  pledge  given  in  the  parole  is  not  to  serve  during 
the  existing  war,  unless  exchanged. 

This  pledge  refers  only  to  the  active  service  in  the  field,  against 
the  paroling  belligerent  or  his  allies  actively  engaged  in  the  same 
war.  Thes^  cases  of  breaking  the  parole  are  patent  acts,  and  can  be 
visited  with  the  punishment  of  death ;  but  the  pledge  does  not  refer 
to  internal  service,  such  as  recruiting  or  drilling  the  recruits,  fortif f- 
ing  places  not  besieged,  quelling  civil  commotions,  fighting  against 
belligerents  unconnected  with  Che  paroling  belligerents,  or  to  civil  or 
diplomatic  service  for  which  the  paroled  officer  may  be  employed. 

181.  If  the  government  does  not  approve  of  the  parole,  the 
paroled  officer  must  return  into  captivity;  and  should  the  enemy  re- 
fuse to  receive  him,  he  is  free  of  his  parole. 

182.  A  belligerent  governnient  may  declare,  by  a  general  order, 
whether  it  will  allow  paroling,  and  on  what  conditions  it  will  allow 
it.     Such  order  is  communicated  to  the  enemy. 

188.  No  prisoner  of  war  can  be  forced  by  the  hostile  gbvemment 
to  parole  himself,  and  no  government  is  obliged  to  parole  prisoners 
of  war,  or  to  parole  all  captured  officers  if  it  i>arole8  any.  As  the 
pledging  of  the  parole  is  an  individual  act,  so  is  paroling,  on  the 
other  hand,  an  act  of  choice  on  the  part  of  the  belligerent. 

184.  The  commander  of  an  occupying  army  may  reqoiro  of  the 
civil  officers  of  the  enemy,  and  of  its  citizens,  any  pledge  he  may 
consider  necessary  for  the  safety  or  security  of  his  army;  and  upon 
their  failure  to  give  it,  he  may  arrest,  confine,  or  detain  them. 

Section  VIII. — Armistice— CapitvZation. 

185.  An  armistice  is  the  cessation  of  active  hostilities  for  a  period 
agreed  upon  between  belligeronts.  It  must  be  agreed  upon  in  writ- 
ing, and  duly  ratified  by  the  highest  authorities  of  the  oontending 
parties. 

186.  If  an  annistice  be  declared,  without  conditions,  it  extendi 
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no  farther  than  to  require  a  total  oeeaation  of  hostilitiea  along  the 
front  of  both  belligerenta.  , 

If  conditioiiB  be  agreed  apon,  they  shoald  be  dearly  expressed,  and 
most  be  rigidly  adhered  to  by  both  parties.  If  either  party  violates 
any  express  condition,  the  armistioe  may  be  declared  null  and  void 
by  the  other. 

187.  An  annistice  may  be  general,  and  valid  for  all  points  and 
lines  of  the  belligerents  ;  or  special — that  is,  referring  to  certain 
troops  or  certain  localities  only. 

An  annistice  may  be  concluded  for  a  definite  time  ;  or  for  an  in- 
definite time,  during  which  either  belligerent  may  resume  hostilities 
on  giving  the  notice  agreed  upon  to  the  other. 

188«  The  motives  which  induce  the  one  or  the  other  belligerent 
to  conclude  an  armistice,  whether  it  be  expected  to  be  preliminary 
to  a  treaty  of  peace,  or  to  prepare  during  the  armistice  for  a  more 
vigorous  prosecution  of  the  war,  do  in  no  way  affect  the  character  of 
the  armistice  itself. 

189.  An  armistice  Ib  binding  upon  the  belligerents  from  the  day 
of  the  agreed  commencement ;  but  the  officers  of  the  armies  are  re- 
sponsible from  the  day  only  when  they  receive  official  information  of 
its  existence. 

140.  Commanding  officers  have  the  right  to  conclude  armistices 
binding  on  the  district  over  which  their  command  extends  ;  but  such 
armistice  is  subject  to  the  ratification  of  the  superior  authority,  and 
ceases  so  soon  as  it  is  made  known  to  the  enemy  that  the  armistice  Ib 
not  ratified,  even  if  a  certain  time  for  the  elapsing  between  giving 
notice  of  cessation  and  the  resumption  of  hostilities  should  have  been 
stipulated  for. 

141.  It  is  incumbent  upon  the  contracting  parties  of  an  armistice 
to  stipulate  what  intercourse  of  persons  or  traffic  between  the  inhabi- 
tants of  the  territories  occupied  by  the  hostile  armies  shall  be  allowed 
if  any. 

If  nothing  is  stipulated,  the  intercourse  remains  suspended,  as  dur- 
ing actual  hostilities. 

142.  An  armistice  is  not  a  partial  or  a  temporary  peace  ;  it  is  only 
the  suspension  of  military  operations  to  the  extent  agreed  upon  by  the 
parties. 

148.  When  an  armistice  is  concluded  between  a  fortified  place  and 
the  army  besieging  it,  it  is  agreed  by  all  the  authorities  on  this  sub- 
ject that  the  besieger  must  cease  all  extension,  perfection,  or  ad- 
vance of  his  attacking  works,  as  much  so  as  from  attacks  by  main 
force. 

But  as  there  is  a  difference  of  opinion  among  martial  jurists, 
whether  the  besieged  have  the  right  to  repair  breaches  or  to  erect 
new  works  of  defense  within  the  place  during  an  armistice,   this 
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point  shoiild  be  determined  by  express  agreement  between  the  par- 
ties. ^ 

144.  Bo  soon  as  a  capitulation  is  signed^  the  capitalator  has  no 
right  to  demolish,  destroy,  or  ii^are  the  works,  anns,  stores,  or  am- 
munition, jn  his  possession,  daring  the  time  which  elapses  between 
the  signing  and  the  execntion  of  the  capitnlation,  unless  otherwise 
stipulated  in  the  same. 

145.  When  an  armistice  is  clearly  broken  by  one  of  the  parties, 
the  other  party  is  released  from  all  obligation  to  observe  it. 

146.  Prisoners,  taken  in  the  act  of  breaking  an  armistice,  most 
be  treated  as  prisoners  of  war,  the  officer  alone  being  responsible  who 
gives  the  order  for  such  a  violation  of  an  armistice.  The  highest 
authority  of  the  belligerent  aggrieved  may  demand  redress  for  the 
infraction  of  an  armistice. 

147.  Belligerents  sometimes  conclnde  an  armistice  while  their 
plenipotentiaries  are  met  to  discuss  the  conditions  of  a  treaty  of  peace; 
but  plenipotentiaries  may  meet  without  a  preliminary  armistice:  in  tbe 
latter  case,  the  war  is  earned  on  without  any  abatement 

Section  IX — Assassinalion, 

148.  The  law  of  war  does  not  allow  proclaiming  either  an  indi- 
vidual belonging  to  the  hostile  army,  or  a  citizen,  or  a  subject  of  the 
hostile  government,  an  outlaw,  who  may  be  slain  withoat  trial  by 
any  captor,  any  more  than  the  modern  law  of  peace  allows  such  in- 
ternational outlawry;  on  the  contrary,  it  abhors  such  outrage. 
Tbe  sternest  retaliation  should  follow  the  murder  committed  in  con- 
sequence of  such  proclamation,  made  by  whatever  authority.  Civil- 
ized nations  look  with  horror  upon  offers  of  rewards  for  the  asssssi- 
nation  of  enemies,  as  relapses  into  barbarism. 

Section  X. — Insurrection— Civil  war— Rebellion. 

149.  InsurrtBction  is  the  rising  of  people  in  arms  against  their 
government,  or  a  portion  of  it,  or  against  one  or  more  of  its  laws,  or 
against  an  officer  or  officers  of  tbe  government.  It  may  be  confined 
to  mere  armed  resistance,  or  it  may  have  greater  ends  in  view. 

150.  Civil  walr  is  war  between  two  or  more  portions  of  a  country 
or  state,  each  contending  for  the  mastery  of  the  whole,  and  eaci) 
claiming  to  be  the  legitimate  government.  The  term  is  also  some- 
times applied  to  war  of  rebellion,  when  the  rebellious  provinces  or 
portions  of  the  state  are  contiguous  to  those  containing  the  seat  of 
government. 

151.  The  term  rebellion  is  applied  to  an  insurrection  of  large  ex- 
tent, and  is  usually  a  war  between  the  legitimate  government  of  s 
country  and  portions  or  provinces  of  tbe  same  who  seek  to  throw  off 
their  allegiance  to  it,  and  set  up  a  government  of  tbeir  own. 
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162«  When  bnmanity  induces  the  adoption  of  the  roles  of  regular 
^ar  toward  rebels,  whether  the  adoption  is  partial  or  entire,  it  does 
in  no  way  whatever  imply  a  partial  or  complete  acknowledgment  of 
their  government,  if  they  have  set  up  one,  or  of  them,  as  an  inde- 
pendent or  sovereign  power.  Neutrals  have  no  right  to  make  the 
adoption  of  the  rules  of  war  by  the  assailed  goveiDment  toward  rebels 
the  ground  of  their  own  acknowledgment  of  the  revolted  people  as 
«n  Id  dependent  power. 

158.  Treating  captured  rebels  as  prisoners  of  war,  exchanging 
them,  concluding  of  cartels,  capitulations,  or  other  warlike  agree- 
jnents  with  them ;  addressiug  officers  of  a  rebel  army  by  the  rank 
they  may  have  in  the  same;  accepting  flags  of  truce;  or,  on  the 
other  hand,  proclaiming  martial  law  in  their  territory,  or  levying 
war-taxes  or  forced  loans,  or  doing  any  other  act  sanctioned  or  de- 
manded by  the  law  and  usages  of  public  war  between  sovereign  bel- 
ligerents, neither  proves  nor  establishes  an  acknowledgment  of  the 
rebellions  people,  or  of  the  government  which  they  may  have  erected, 
as  a  public  or  sovereign  power.  Nor  does  the  adoption  of  the  mles 
•of  war  toward  rebels  imply  an  engagement  with  them  extending  be- 
yond the  limits  of  these  rules.  It  is  victory  in  the  lield  that  ends  the 
strife,  and  settles  the  future  relations  )>etween  the  contending 
parties. 

154«  Treating,  in  the  fleld,  the  rebellious  enemy  according  to  the 
law  and  usages  of  war,  has  never  prevented  the  legitimate  govern- 
ment from  trying  the  leaders  of  the  rebellion  or  chief  rebels  for  high 
treason,  and  from  treating  them  accordingly,  unless  they  are  included 
in  a  genera)  amnesty. 

155.  All  enemies  in  regular  war  are  divided  into  two  general 
-classes;  that  is  to  say,  into  combatants  and  non-combatants,  or  un- 
armed citizens  of  the  hostile  government. 

The  military  commander  of  the  legitimate  government,  in  a  war 
of  rebellion,  distinguishes  between  the  loyal  citizen  in  the  revolted 
portion  of  the  country  and  the  disloyal  citizen.  The  disloyal  citizens 
may  further  be  classifled  into  those  citizens  known  to  sympathize  with 
the  rebellion,  without  positively  aiding  it,  and  those  who,  without 
taking  up  arms,  give  positive  aid  and  comfort  to  the  rebellious 
enemy,  without  being  bodily  forced  thereto. 

15ft.  Common  justice  and  plain  expediency  require  that  the  mili- 
tary commander  protect  the  manifestly  loyal  citizens,  in  revolted 
territories,  against  the  hardships  of  the  war,  as  much  as  the  common 
misfortune  of  all  war  admits. 

The  commander  will  throw  the  burden  of  the  war,  as  much  as 
lies  within  his  power,  on  the  disloyal  citizens  of  the  revolted  portion 
OS  province,  subjecting  them  to  a  stricter  police  than  the  non-combat- 
ant enemies  have  to  suffer  in  regular  war;  and  if  he  deems  it  appro- 
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priate,  or  if  his  goTernment  demaods  of  him,  that  every  dtizen  Bball^ 
by  an  oath  of  allegiance,  or  by  some  other'  manifest  act,  declare  hit 
fidelity  to  the  legitimate  government,  he  may  expel,  transfer,  im- 
prison, or  fine  the  revolted  citizens  who  refnse  to  pledge  tbemseWes 
anew  as  citizens  obedient  to  the  law,  and  loyal  to  the  goven- 
ment. 

Whether  it  is  expedient  to  do  so,  and  whether  reliance  can  be 
placed  upon  such  oaths,  the  commander  or  his  government  have  tbe 
right  to  decide. 

157.  Armed  or  unarmed  resistance  by  citizens  of  the  United 
States  against  tbe  lawful  movements  of  their  troopa,  is  levying  wai 
against  the  United  States,  and  is  therefore  treason. 


PROJECT  OF  THE  BRUSSELS  CONFERENCE. 


PROJECT  OF  AN  INTERNATIONAL  DECLA- 

RATION  CONCERNING  THE  LAWS 

AND  CUSTOMS  OF  WAR. 


Of  military  autTiority  in  the  territory  qf  the 
enemy*  8  country. 

Art.  1.  A  territory  is conBidered  as  oocnpied  when  it  is  placed  act> 
naUy  under  the  authority  of  the  enemy's  anny.  The  occupation  ex- 
tends only  to  the  territories  where  that  aathority  is  established  and 
can  be  exercised. 

Art.  2.  The  authority  of  the  legal  power  being  suspended,  and 
having  passed  actually  into  the  hands  of  the  occupant,  the  latter  shall 
take  all  measures  in  his  power  with  a  view  to  re-establish  and  assure, 
as  much  as  possible,  order  and  public  life. 

Art.  8.  To  this  effect  he  shall  maintain  the  laws  which  were  in 
force  in  the  country  in  time  of  peace,  and  shall  not  modify,  suspend, 
or  replace  them,  except  in  case  of  necessity. 

Art.  4.  The  functionaries  and  employees  of  every  order  who  con- 
sent on  his  invitation  to  continue  their  functions  shall  enjoy  his  pro- 
tection. They  shall  not  be  dismissed  or  disciplinarily  punished 
unless  they  fail  in  the  obligations  accepted  by  them,  and  shall  not  be 
delivered  up  to  justice  unless  they  betray  them. 

Art.  5«  The  army  of  occupation  shall  only  levy  the  imposts,  du- 
ties, rights,  and  tolls  already  established  for  the  benefit  of  the  st^te, 
or  their  equivalent,  if  its  impossible  to  collect  them,  and  as  much  aa 
possible  in  the  form  and  according  to  the  existing  usage.  It  shall 
employ  them  in  defraying  the  expenses  of  the  administration  of  the 
country,  in  the  same  proportion  as  was  obliged  to  be  done  by  the 
legal  government.  ^ 

Art.  ^  The  army  which  occupies  a  territory  shall  only  be  able  to  seize 
the  money,  the  funds,  and  securities  properly  belonging  to  the  state, 
the  depots  of  arms,  means  of  transport,  warehouses,  and  provisions, 
and  in  general  all  movable  property  of  the  state  useful  in  the  opera- 
tions of  war. 
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Railway  material,  land-telegrapbs,  steambofttB,  and  other  ▼ewcli> 
not  comprieed  ia  cases  ruled  by  maritime  law,  as  well  as  the  depota 
of  arms,  and  in  general  every  kind  of  monition  of  war,  altbongfa  be> 
longing  to  societies  or  private  persons,  are  equally  nsefnl  means  in 
the  operations  of  war,  and  can  not  be  left  by  the  army  of  occupation 
at  the  disposition  of  the  enemy.  Railway  material,  land-telegrapha, 
as  w'ell  as  steamboats  and  other  vessels  above  mentioned  shall  be  re- 
turned and  indemnities  settled  in  time  of  peace. 

Art.  7.  The  state  in  occupation  shall  only  be  considered  as  ad- 
ministrator and  usufructuary  of  public  buildings,  lands,  forests,  and 
agricultural  establinhments  belonging  to  the  state  of  the  enemy  and 
found  in  the  country  occupied.  It  shall  be  obliged  to  keep  safe  the 
funds  of  these  properties,  and  administer  them  according  to  the  mlei 
of  usufruct. 

Art,  S.  The  goods  of  corporations,-  those  of  establishments  con- 
secrated to  religious  worship,  to  charity  and  instruction,  to  the  arti 
and  sciences,  even  belonging  to  the  state,  shall  be  treated  aa  private 
property. 

Every  seizure,  intentional  destruction,  or  degradation  of  similar 
establishments,  of  historical  monuments,  of  works  of  art  or  of  science, 
must  be  prosecuted  by  the  competent  authorities. 

Who  is  to  be  recognized  as  a  belligerent  pariy-- 
Gombaiavts  and  non^ombatants. 

Art.  9.  The  laws,  rights,  and  duties  of  war  apply  not  only  to 
the  army,  but  also  to  the  militia  and  to  the  corps  of  volunteers,  unit- 
ing the  following  conditions: 

1.  Having  at  their  head  a  person  responsible  for  hia  subordi- 
nates; 

2.  Having  a  distinctiTe  sign,  fixed  and  recognizable  at  a  dis- 
tance ; 

8.  Carrying  arms  openly;  and 

4.  Complying  in  their  operations  with  the  laws  and  customs  of 
war. 

In  those  countries  where  the  militia  constitute  the  army,  or  make 
part  of  it,  the  denomination  of  army  shall  include  such  militia. 

Art.  10.  The  population  of  an  unoccupied  territory,  which,  on 
the  approach  of  the  enemy,  spontaneously  takes  up  arms  to  combat 
the  invading  troops,  without  having  had  time  to  organize  itself  in 
conformity  with  Article  9,  shall  be  considered  as  a  belligerent,  if  it 
respects  the  laws  and  customs  of  war. 

Art,  11.  The  armed  forces  of  the  belligerent  parties  may  be 
composed  of  combatants  and  non-combatants.  In  case  of  capture  by 
the  enemy  both  of  them  shall  enjoy  the  rights  of  priaonera  of  war. 
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Means  of  ivJTiHng  the  enemy. 

Art.  12.  The  law's  of  war  do  not  recognise  in  belligerents  an  an- 
limited  power  as  to  the  choice  of  means  for  injuring  the  enemy. 

According  to  this  principle  are  notably  interdicted — 

a.  The  employment  of  poison  or  poisoned  arms. 

\  The  mnrder  by  treachery  of  indiridnals  belonging  to  the  nation 
or  army  of  the  enemy. 

0.  The  mnrder  of  an  enemy,  who,  having  laid  down  his  arms,  or 
haying  no  other  means  of  defense,  surrenders  at  discretion. 

d.  The  declaration  that  quarter  will  not  be  given. 

e.  The  employment  of  arms,  projectiles,  or  matters  causing  snper- 
flnoas  injuries,  as  well  as  the  use  of  projectiles,  prohibited  by  the 
declaration  of  St.  Petersburg  of  1868. 

/.  The  abuse  of  the  flag  of  truce,  of  the  national  flag,  or  of  mili- 
tary insignia,  and  of  the  uniform  of  the  enemy,  as  well  as  of  the  dis- 
tinctive signs  of  the  Geneva  convention. 

g.  Every  destruction  or  seizure  of  an  enemy's  property  which  is 
not  imperiously  commanded  by  the  necessity  of  war. 

Art.  14.  The  tricks  of  war,  (rnses  de  guerre,)  and  the  employ- 
ment of  means  necessary  to  obtain  information  about  the  enemy  and 
the  country,  (excepting  the  dispositionB  of  Article  86,)  are  considered 
as  legal. 

Sieges  and  homhardments. 

Art.  15*  Fortified  places  can  only  be  besieged.  Towns,  agglomer- 
ations of  habitations,  or  open  villages  which  are  not  defended,  can 
neither  be  attacked  nor  bombarded. 

Art.  16.  But  if  a  city  or  place  of  war,  collection  of  habitations, 
or  village  is  defended,  the  commandant  of  the  besieging  troops,  be- 
fore undertaking  the  bombardment,  except  in  the  case  of  an  attack, 
shall  do  all  that  he  can  to  notify  the  authorities  thereof. 

Art.  17.  In  snch  a  case  all  necessary  measures  mast  be  taken  to 
spare,  as  far  as  possible,  buildings  consecrated  to  divine  worship,  or 
to  the  arts  and  sciences,  and  to  charity,  hospitals  and  places  for  col- 
'  lection  of  the  sick  and  wounded,  on  condition  that  they  are  not  em- 
ployed at  the  same  time  for  a  military  purpose. 

The  duty  of  the  besieged  is  to  denote  these  edifices  by  special 
visible  signs,  which  are  to  be  indicated  in  advance  to  the  besieger. 

Art.  18.  A  city  taken  by  assault  shall  not  be  given  up  to  pillage 
by  the  victorious  troops. 

Spies. 
Art.  19.  No  one  can  be  considered  as  a  spy  except  a  person  acting 
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clandestinely,  or  under  falae  pfretenses,  coUecto  or  seeks  to  collect  in- 
formation in  places  occupied  by  the  enemy  for  the  porpoae  of  com- 
municating it  to  the  adverse  party. 

ArL  20.  A  spy  taken  in  the  act  shall  be  judged  and  treated 
according  to  the  laws  enforced  in  the  army  which  has  captured 
him. 

Art.  21.  A  spy  who  rejoins  the  army  to  which  he  belongs,  and 
who  i3  later  captured  by  the  enemy,  shall  be  treated  as  a  prisoner  of 
war,  and  incur  no  responsibility  for  his  previous  acts. 

ArL  22.  Military  men  without  disguise,  who  have  penetrated  into 
the  zone  of  operations  of  the  hostile  army  in  order  to  gather  inforquir 
tion,  shall  not  be  considered  as  spies. 

In  thd  same  way,  military  men,  (and  also  civiUans  openly  accom- 
plishing their  mission.)  pharged  with  the  transmission  of  dispatches  des- 
tined for  their  own  or  the  enemy's  army,  shall  not  be  considered  as 
spies  if  captured  by  the  enemy. 

To  this  category  belong  equally,  if  captured,  individuals  sent  in 
balloons  to  transmit  dispatches  and  in  general  to  keep  up  communica- 
tion between  the  different  parts  of  an  army  or  territory. 

Prisoners  of  war. 

Art«  28.  Prisoners  of  war  are  legal  and  disarmed  enemies.  They 
are  in  the  power  of  the  enemy's  government,  but  not  in  that  of  the 
individuals  or  bodies  who  have  captured  them.  They  are  to  be 
treated  with  humanity.  Every  act  of  insubordination  authorises  in 
respect  to  them  the  necessary  measures  of  rigor. 

Everything  that  belongs  personally  to  them,  except  their  arms, 
remains  their  property. 

Art.  24.  Prisoners  of  war  can  be  subjected  to  confinement  (intern- 
ment) in  any  city,  fortress,  camp,  or  locality  whatsoever,  with  the 
obligation  of  not  g^ing  beyond  certain  fixed  limits,  but  they  can 
only  be  imprisoned  as  a  measure  of  indispensable  security. 

Art,  25.  Prisoners  of  war  can  be  employed  on  certain  public 
works  which  have  no  direct  relation  to  the  operations  in  the  theatre 
of  war,  and  which  are  not  fatiguing  or  humiliating  to  their  military 
rank  if  they  belong  to  the  army,  or  to  their  official  or  social  position 
if  they  do  not  form  part  of  it 

They  can  also,  by  conforming  to  the  regulations  to  be  fixed  by  the 
military  authority,  take  part  in  the  labors  of  private  industry. 

Their  pay  shall  serve  to  ameliorate  their  position,  or  will  be  ac- 
counted for  to  them  at  the  moment  of  their  liberation.  In  this  case 
the  expenses  of  Uiaintenance  can  be  deducted  from  this  pay. 

Art.  26.  The  prisoners  of  war  shall  in  no  way  be  obliged  to  take 
any  part  whatever  in  the  operations  of  war. 
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Art  27.  The  goTemment  in  whose  power  the  prisoDen  of  war 
«re,  must  pay  for  their  maintenance. 

The  conditions  of  this  maintenance  can  be  established  by  a 
mutual  understanding  between  the  belligerent  parties.  In  default  of 
this  understanding,  and  as  a  general  principle,  prisoners  of  war  shall 
be  treated,  as  regards  food  and  dress,  on  the  same  footing  as  the  troops 
of  the  government  which  shall  have  captured  them. 

Art«  28.  Prisoners  of  war  are  submitted  to  the  laws  and  regula- 
tions in  force  in  the  army  in  the  power  of  which  they  are.  It  is  per- 
mitted, after  summons,  to  make  use  of  arms  against  the  prisoner  of 
war  who  is  escaping.  When  retaken,  he  can  be  subjected  to  disciplin- 
ary punishment  or  to  a  more  severe  surveillance. 

If  after  having  succeeded  in  escaping  be  is  again  made  prisoner 
he  is  liable  to  no  penalty  for  his  previous  flight. 

Art.  29.  Every  prisoner  of  war  is  obliged  to  declare,  if  he  is  ques- 
tioned in  this  respect,  his  true  name  and  rank,  and,  in  case  of  his  in- 
fringing this  rule,  he  shall  be  exposed  to  a  restriction  of  the  ad- 
▼antages  accorded  to  prisoners  of  war  of  his  category. 

Art.  80.  The  exchange  of  prisoners  of  war  is  regulated  by  a  mu- 
tual understanding  with  the  belligerent  parties. 

Art.  81.  Prisoners  of  war  can  be  put  at  liberty  on  parole  if  the 
laws  of  their  country  [authorize]  it;  and  in  such  a  case  they  are 
obliged,  on  the  guarantee  of  their  personal  honor,  to  fulfill  scrupulously, 
both  toward  their  own  government  and  toward  that  which  has 
made  them  prisoners,  the  engagements  which  they  shall  have  con- 
tracted. In  the  same  caeto  their  own  govemment  ought  neither  to  ex- 
act nor  expect  of  them  any  service  contrary  to  their  given  parole. 

Art*  82.  A  prisoner  of  war  can  not  be  forced  to  accept  his  liberty 
on  parole  ;  in  the  same  way,  the  hostile  government  is  not  obliged  to 
accede  to  the  request  of  a  prisoner  asking  for  his  freedom  on  parole. 

Art.  SB.  Every  prisoner  of  war  liberated  on  parole  and  re-taken 
while  bearing  arms  against  the  government  towards  which  he  has  en- 
gaged his  honor,  can  be  deprived  of  the  rights  of  a  prisoner  of  war, 
and  l>e  brought  up  before  the  tribunals. 

Art.  84.  Those  persons  can  also  be  made  prisoners  who,  while 
'  with  the  armies,  do  not  directly  make  part  of  them,  such  as  corres- 
pondents and  reporters  to  newspapers,  vivandi^res,  sutlers,  &c. 
Nevertheless,  they  should  be  provided  with  an  authorization  emana- 
ting from  a  competent  power,  and  with  a  certificate  of  identity. 

The  sick  and  wounded. 

Art.  85.  The  obligations  of  belligerents  concerning  the  service 
of  sick  and  wounded  are  regulated  by  the  Geneva  Convention  of  the 
8dd  August,  1864,  subject  to  the  modifications  which  may  be  made 
to  it. 
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The  military  power  with  regard  to  private  per- 
sons. 

Art.  86.  The  population  of  an  occupied  terrilory  cAn  not  b« 
forced  to  take  part  in  military  operations  against  their  own  conn- 
try. 

Art.  87.  The  population  of  an  occupied  territory  can  not  be 
forced  to  take  an  oath  of  allegiance  to  the  hostile  power. 

Art.  88*  The  honor  and  the  rights  of  family,  life,  and  the  prop- 
erty of  indiTiduals,  as  well  as  their  religious  convictionfi  and  the  ex- 
ercise of  their  worship,  are  to  be  respected. 

Private  property  can  not  be  confiscated. 

Art.  89.  Pillage  is  formally  forbidden. 

Contributions  and  requisitions. 

Art.  40.  As  private  property  must  be  respected,  the  enemy  can 
demand  of  commnnities  or  inhabitants  nothing  more  than  the  contri- 
butions and  services  relating  to  the  necessities  of  war,  which  are 
generally  recognized  in  proportion  to  the  resources  of  the  country, 
and  which  do  not  imply  for  the  population  the  obligation  of  taking 
part  in  the  operations  of  war  against  their  own  country. 

Art.  41.  The  enemy  which  raises  contributions,  either  as  anequi?- 
alent  of  the  taxes,  or  as  requisitions  to  be  paid  in  kind,  or  as  a  pun- 
ishment, shall  proceed  as  much  as  possible  according  to  the  laws 
which  regulate  the  taxes  in  force  in  the  occupied  territory. 

The  civil  authorities  of  the  legal  government  shall  lend  their  as- 
sistance to  this,  if  they  shall  have  remained  in  their  functions. 

Cohtributions  can  only  be  imposed  on  the  responsibility  of  the 
general-in-chief,  or  of  the  superior  civil  authority  established  by  the 
enemy  in  an  occupied  territory. 

For  every  contribution  a  receipt  shall  be  given  to  the  person  who 
pays  it. 

Art.  42.  Requisitions  shall  be  made  only  with  the  authorizatioD 
of  the  commandant  in  the  locality  occupied. 

For  every  requisition  an  indemnify  shall  be  granted  or  a  receipt 
delivered. 

Mags  of  truce, 

4rt.  48.  That  person  is  considered  as  bearing  a  flag  of  truce  who 
is  authorized  by  one  of  the  belligerents  to  enter  into  negotiations  with 
the  other,  and  who  presents  himself  with  a  white  flag,  accompanied 
by  a  trumpeter,  (bugler  or  drummer,)  or  also  by  a  standard-bearer. 

He  shall  have  the  right  to  inviolability,  as  well  as  the  trumpeter, 
bugler  or  drummer,  or  the  standard-bearer,  who  accompanies  him. 
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Art.  44.  The  chief  to  whom  a  flag  of  trace  is  sent  is  not  obliged 
to  receive  it  under  all  ciicamstances  and  in  all  conditions,  fie  is 
allowed  to  take  all  necessary  measures  to  prevent  the  bearer  of  a  flag 
of  truce  from  profiting  by  his  sojourn  within  the  enemy's  lines,  to  the 
prejudice  of  the  latter,  and  if  the  bearer  of  a  flag  of  truce  has  ren- 
dered himself  culpable  of  this  abuse,  he  has  the  right  of  retaining 
him  temporarily. 

He  can  declare  in  advance  that  he  will  not  receive  flags  of  truce 
during  a  flxed  time. 

Flags  of  truce  which  shall  present  themselves  after  such  a  notifi- 
cation from  the  side  of  the  party  which  shall  have  received  it,  shall 
lose  the  right  to  inviolability. 

Art.  45*  The  bearer  of  a  flag  of  truce  loses  his  right  to  inviolabil- 
ity if  it  is  proved  in  a  positive  and  incontrovertible  manner  that  he 
has  profited  by  his  privileged  position  to  provoke  or  commit  an  act  of 
treason. 

CapittUations. 

krU  46*  The  conditions  of  capitulations  are  to  be  debated  be- 
tween the  contracting  parties. 

They  shall  not  be  contrary  to  military  honor. 

Once  fixed  by  a  convention,  they  shall  be  scrupulously  observed 
by  both  parties. 

Armistices. 

Art.  47.  An  armistice  suspends  the  operations  of  war  by  a 
mutual  agreement  of  the  belligerent  parties.  If  its  duration  is  not 
determined,  the  belligerent  parties  can  at  any  time  resume  operations ; 
provided,  however,  that  the  enemy  is  notified  of  it  in  proper  time; 
conformable  to  the  conditions  of  the  armistice. 

ArU  48.  An  armistice  can  be  general  or  local.  The  first  suspends 
everywhere  the  operations  of  war  of  the  belligerent  state ;  the  latter, 
only  between  certain  fractions  of  the  belligerent  armies,  and  within 
fixed  lines. 

Art.  49.  The  armistice  oaght  to  be  oflScial,  and  without  delay 
notified  to  the  competent  anthorities  and  to  the  troops.  Hostilities 
are  suspended  immediately  after  the  notification. 

Art.  50.  It  depends  on  the  contracting  parties  to  fix  in  the  clauses 
of  the  armistice  the  relations  which  can  exist  between  the  popu- 
lation. 

Art.  51.  The  violation  of  the  armistice  by  one  of  the  parties 
gives  to  the  other  the  right  of  denonncing  it. 

Art.  52.  The  violation  of  the  clauses  of  the  armistice  by  private 
persons,  actmg  on  their  own  initiative,  gives  right  only  to  demand 
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the  panishment  only  of  those  who  are  guilty,  and  an  indemnity  for 
the  losses  racelTed,  if  any. 

Belligerents  conpFied  and  v>aunded  cared  for  by 
neutrals. 

Art.  58*  The  neutral  state  which  receives  on  its  territory  troops 
belonging  to  the  belligerent  armies  shall  confine  them  as  far  as  possible 
from  the  theatre  of  war. 

It  shall  keep  them  in  camps,  and  even  imprison  them  in  fortreases 
or  in  fit  places. 

It  shall  decide  if  the  ofilcers  can  be  left  free  on  taking  an  engage- 
ment on  parole  not  to  quit  the  nentral  territory  without  authoriza- 
tion. 

Art.  54.  In  default  of  a  special  convention,  the  neutral  state  shall 
furnish  to  the  persons  so  confined,  the  food,  clothing,  and  help  com- 
manded by  hamanity. 

When  peace  is  made,  indemnity  shall  be  given  for  the  expenses 
occasioned  by  this  confinement. 

Art.  55.  The  neutral  state  can  authori£e  the  passage  over  its  terri- 
tory of  the  wounded  or  sick  belonging  to  ihe  belligerent  armies,  with 
the  reserve  that  the  trains  which  bring  them  shall  not  transport  other 
soldiers  or  materials  of  war.  In  such  a  case  the  neutral  state  is 
bound  to  take  the  necessary  measures  of  safety  and  control. 

Art.  56.  The  Geneva  Convention  is  also  applicable  to  the  sack  and 
wounded  on  neutral  territory. 


APPLICABILITY    OF    INTERNATIONAL    LAW 

TO 

ORIENTAL    NATIONS. 


Paper  presented  to  the  Institute  of  International  Law  by  tne 
author  of  this  Code, 


At  the  last  BeeBion  of  the  Institute  the  following  question  was,  on 
my  motion,  referred  to  a  commission:  ^^To  what  extent,  and  under 
what  conditions,  is  the  unwritten  international  law  of  Europe  applic- 
able to  Eastern  nations? ''  During  a  recent  voyage  around  the  world, 
I  was  led  to  observe  the  anomalous  condition,  with  respect  to  inter- 
national law,  of  all  those  parts  of  the  globe  which  are  not  subject  to 
Christian  nations.  We  are  not  apt  to  reflect  that  what  we  call  the 
law  of  nations  is  after  all  but  a  collection  of  rules  which  Christendoin 
has  made  or  sanctioned  for  its  own  people,  and  that  the  greater  part 
of  the  earth  is  still  outside  of  its  authority.  Not  that  it  is  wholly 
silent  or  unobserved  beyond  America  and  Europe;  1  do  not  mean 
that.  I  have  seen  it  appealed  to  in  the  correspondence  between  the 
governments  of  China  and  Japan  relating  to  the  affairs  of  Formosa. 
and  I  know  that  books  on  international  law  are  studied  in  both 
Japan  and  China,  and  that  the  treatise  of  Mr.  Wheaton  has  been 
translated  into  Chinese. 

Nevertheless  the  international  relations  of  the  governments  and 
people  of  China  and  Japan,  and  not  of  them  only,  but  of  all  non- 
Christian  States,  are  very  different  from  those  which  prevail  amonir 
the  States  and  people  of  Christendom.  In  Turkey  and  all  its  de- 
pendencies, as  well  in  Europe  as  in  Asia,  in  all  of  Africa  except  Li- 
beria and  the  English  and  Dutch  settlements  about  the  Cape,  and  in 
all  of  Asia  except  Siberia  and  Hindostan,  the  rules  of  international 
law.  if  they  are  recognized  at  all.  are  recognized  with  many  excep- 
tions and  modifications. 

Phillimore,  speaking  of  Christians  ii)  infidel  countries,  says  that 
^'  those  persons  who  are  entitled  to  exterritorial  privileges  retain  the 
-domicil  of  their  own  country,  with  all  the  incidental  rights  affecting 
their  persons  or  property."  (1  Phil,  Int,  Law^  2d.ed.,  p.  898,  citing 
Hbffter.)  And,  again,  ''When  a  person  is  admitted  to  ezterri 
48 
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tonal  privileges,  the  things  that  belong  to  him,  and  the  persons  that 
fonn  part  of  his  household  or  suite,  are,  generally  speaking,  sheltered 
under  the  same  immunities. 

These  privileges  exempt  them  from  liability  to  the  civU  or  crimi- 
nal tribunals.  It  is,  however,  possible  that  even  privileged  persons, 
by  mixing  themselves  up  with  the  trade  or  commerce  of  the  country, 
or  by  becoming  owners  of  immovable  property  therein,  might  of 
necessity  be  in  some  measure  amenable  to  the  civil  tribunals.^' 

'*  The  privilege  does  not  extend  to  real  or  immovable  property. 
This,  like  the  property  of  the  native,  is  subject  to  the  municipal  law 
of  the  land.'' 

The  United  States  Consular  Regulations  of  1867  contain  the  fol- 
lowing in  respect  to  Mohammedan  governments:  **It  may  be  as- 
sumed, in  regard  to  these,  as  a  principle  of  th^  international  law  of 
the  world,  so  far  as  there  is  any,  that  unless  there  be  an  express  agree- 
ment to  the  contrary,  no  Christian  nation  admits  a  full  reciprocity  of 
municipal  rights,  as  between  itself  and  any  State  not  Christian,  and, 
therefore,  that  in  the  Mohammedan  governments  above  enumerated. 
Americans  possess  the  rights  of  exterritoriality  which  belong  to  all 
other  Franks."  Among  the  published  opinions  of  the  Attorneys- 
General  of  the  United  States  is  one  on  the  functions  of  consuls  (vol. 
7,  pp.  348,  349),  in  which  are  these  passages: 

^'  In  our  relations  with  nations  out  of  the  pale  of  Christendom  we 
must  and  shall  retain  for  our  citizens  and  consuls,  though  we  can  not 
concede  to  theirs,  the  right  of  exterritoriality.     .     .     . 

^*  When  the  countries  now  Mohammedan  shall  be  subjugated  to 
the  doctrines  of  the  Roman  la^,  whether  by  the  arms  of  Eastern  or 
the  arts  of  Western  Europe,  is  of  secondary  moment  to  us,  provided 
it  be  done;  and  not  until  then  can  they  be  admitted  to  the  same  re- 
ciprocal community  of  private  rights  with  us  which  prevails  in  Chrisr 
tiitn  Europe  and  in  America.  Until  that  happens,  Turkey  and  other 
Moslem  States  in  Africa  or  Asia  may,  like  China  and  Japan,  enter 
into  the  sphere  of  our  public  law  in  the  relation  of  goTemment  to 
government,  but  not  in  the  relation  of  government  to  men.  That 
full  interchange  of  international  right  is  admissible  only  among  the 
nations  which  have  unity  of  legal  thought^  in  being  governed  by  or 
constituted  out  of  the  once  dissevered  but  since  then  partially  reunited 
constituents  of  the  Greoco-Roman  Empire." 

In  the  case  of  Mahoney  v.  The  United  States  (10  Wallaee^t  A- 
porU,  62),  the  Supreme  Court  of  the  United  States  held,  that  ui>od 
Algiers  becoming  a  French  province,  the  functions  of  an  American 
Consul  previously  accredited  to  that  country  became  ip$o  fado 
changed.  And  the  Court  observed  that  'Hhe  full  reciprocity  which 
by  the  general  rule  of  international  law  prevails  between  Christiao 
States  in  the  exercise  of  jurisdiction  over  the  subjects  or  citizens  <^ 
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each  other  in  their  respective  territories,  is  not  admitted  between  a 
Ohristian  State  and  a  Mohammedan  State  in  the  same  circumstan- 
cea." 

In  the  despatch  of  a  former  Minister  of  the  United  States  to 
China,  published  by  the  American  €k>vemment,  this  language  was 
used:  *'The  States  of  Ohristendom  are  bonnd  together  by  treaties 
which  confer  mutaal  rights  and  prescribe  reciprocal  obligations;  they 
acknowledge  the  authority  of  certain  maxims  and  usages  received 
among  them  by  common  consent,  and  called  the  law  of  nations,  but 
which,  not  being  fully  acknowledged  and  observed  by  the  Moham- 
medan and  Pagan  States,  which  occupy  the  greater  part  of  the  globe, 
is,  in  fact,  only  the  international  law  of  Christendom." 

In  the  treaty  of  1844  between  the  United  States  and  China  (vol. 
8,  p.  692,  art.  26),  it  was  provided  that  questions  between  citizens  of 
the  United  States  in  regard  to  rights,  whether  of  property  or  person, 
shoald  be  subject  to  the  jurisdiction  and  regulated  by  the  authorities 
of  tlieirown  government.  A  similar  provision  is  contained  in  the 
treaty  of  1858  (vol.  12,  p.  1023).  And  the  Act  of  Congress  of  1860, 
passed  to  carry  into  effect  treaties  with  China,  Japan,  Slam.  Persia, 
and  other  countries,  provides  that  the  jurisdiction  of  the  consuls  of 
the  United  States  in  those  countries  is  to  be  exercised  in  conformity 
with  the  laws  of  the  United  States,  which  were  thereby  extended 
over  all  citizens  of  the  United  States,  so  far  as  such  laws  were  suita- 
ble to  car'y  said  treaties  into  effect,  and  when  defective  or  unsuitable, 
the  common  law,  including  equity  and  admiralty,  is  to  be  extended 
in  like  manner  over  such  citizens  in  the  said  countries;  *'and  if  de- 
fects still  remain,  to  be  supplied,  and  neither  the  common 
law,  including  equity  and  admiralty,  nor  the  statutes  of  the*United 
States,  furnish  appropriate  and  suitable  remedies,  the  ministers  in  the 
said  countries  respectively  shall,  by  decrees  and  regulations  which 
sball  have  the  force  of  law,  supply  such  defects  and  deficiencies/' 

Notwithstanding  these  and  similar  authorities,  there  are  instances 
in  which  the  local  laws  of  Eastern  countries  have  been  applied  to 
dealings  between  their  people  and  citizens  of  the  United  States. 
Thus  in  the  case  of  Consequa  «.  Fanning  (3  Johw.Gh,,  587),  Chancel- 
lor  Ebnt  decided  that  the  Chinese  law,  in  respect  to  the  interest  of 
money,  should  be  taken  a$  the  rule  of  decision  by  our  Courts. 

As  a  general  rule,  however,  it  may  be  considered  certain  that  the 
law  of  nations,  as  understood  in  Christendom,  is  not  yet  extended  in 
its  plenitude  to  the  rest  of  the  world.  The  reason  is  obvious.  That 
law  was  first  planted  in  Europe,  and  has  been  cultivated  only  in 
Europe  and  America.  Its  object  is  the  intercourse  and  community 
of  nations.  The  object  of  all  people  outside  of  Christendom  has  been 
conquest  or  isolation  and  non-intercourse.  China  shut  herself  up  in 
fancied  superiority  ;  Japan,  after  admitting  foreigners  for  a  hundred 
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vears,  excluded  all  but  a  few  Dutch  -walled  in  and  g^uarded  at  Na- 
gasaki. Other  Asiatic  nations  and  tribes  breathed  the  same  spirit 
and  pursued  the  same  policy.  In  short,  while  the  spirit  of  Christeo- 
dom  was  brotherhood,  the  spirit  of  the  rest  of  the  world  was  secluaon 
or  domination.  When  intercourse  began,  it  was  confined  and  par- 
tial, limited  in  place  and  limited  in  objects.  Indian  princes  admitted 
a  few  trading  factories  ;  China  allowed  commerce  only  with  the  port 
of  Canton,  and  then  under  numberless  restrictions  and  impedimenU. 
Foreigners  thus  admitted  must  of  necessity  be  kept  apart,  and  the 
way  to  keep  them  apart  was  to  make  them  not  only  live  by  them- 
selves but  take  care  of  themselves,  which  meant  that  they  must  guv- 
ern  themselves.  To  liave  as  little  intercourse  with  them  as  p(»88ible 
was  the  policy  of  the  native  governments. 

On  the  other  hand,  it  was  necessary  for  the  protection  of  the  for- 
eigners that  they  should  be  kept  out  of  the  way  of  the  natives  as  much 
as  was  possible.  For  these  two  reasons,  foreigners  formed  separate 
communities  governing  themselves ;  the  natives,  on  their  part,  ab> 
staining  from  intrusion  so  long  as  there  was  no  attempt  to  pass  be- 
yond the  limits  assigned,  and  the  foreigners,  on  their  part,  not  gbing 
beyond  them.  Each  foreign  settlement  thus  became  an  imperium  in 
imperiOf  the  chief  of  the  settlement  being,  in  most  cases,  the  consul 
of  the  country  of  the  settlers. 

The  relations  thus  established  were  generally  settled  in  treaties. 
There  are  many  such.  The  United  States  alone,  during  the  hundred 
years  of  their  existence,  have  had  more  than  thirty,  reaching  to  nearly 
every  organized  State  and  many  half-organized  tribes  ;  to  Ttirkey, 
China,  Japan,  Persia,  Siam,  Madagascar,  Borneo,  Muscat,  Lew  Chew, 
Morocco,  Algiers,  Tripoli,  and  Tunis.  By  these  it  is  generally  pro- 
vided that  American  consuls  shall  have  exclusive  jurisdiction  over 
civil  disputes  between  American  citizens.  The  treaties  with  Turkey. 
China,  Japan,  Siam,  Morocco,  Madagascar  and  Borneo  give  the  con- 
aula  exclusive  jurisdiction  over  crimes  committed  by  Americans  in  the 
territories  of  the  other :  the  treaties  with  Turkey,  China,  Persia,  Siam 
and  Madagascar  give  jurisdiction  jointly  to  American  consuls  and 
officials  of  the  other  state  .over  civil  controversies  between  American^! 
aud  natives  ;  the  treaties  with  Japan  give  jurisdiction  to  the  consular 
courts  of  claims  of  the  Japanese  against  Americans,  and  to  the 
Japanese  courts  of  claims  of  Americans  against  Japanese  ;  while  the 
treaty  with  Borneo  gives  the  consular  courts  exclusive  jurisdiction  of 
civil  disputes  between  an  American  citizen  and  a  Bomean  subject. 

This  condition  of  things  gives  rise  to  many  perplexing  questions, 
and  creates  no  little  embarrassment.  I  have  heard  the  Khedive  of 
Egypt  complain,  before  the  introduction  of  mixed  courts  lately  ac- 
complished, that  he  was  unable  to  invite  foreign  capital  into 
bis  country  as  he  would  wish,  because,  la  case  of  the  non-fulfilimeat 
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of  their  contracts  by  foreigners,  he  had  no  remedy  but  to  proceed 
against  them  in  the  consular  courts.  One  of  the  questions  growing 
oat  of  the  present  condition  of  things  arose  while  I  was  at  Shanghai. 
This  settlement  is  built  on  one  of  the  tributaries  of  the  Yang-tse-Kiang, 
and  near  the  mouths  of  both  Hvers.  The  title  to  the  soil,  like  that 
of  all  China,  is  in  the  Emperor,  leases  being  given  to  the  settlers. 
Besides  these  leases,  the  Government  has  made  three  grants,  called 
respectively  the  American,  English  and  French  concessions,  the  legal 
effect  of  which  appears  to  be  to  give  to  the  settlers,  or  rate-payers  as 
they  call  themselves,  the  right  of  local  administration,  and  to  the  re- 
spective consuls  the  right  of  jurisdiction,  to  be  exercised  sometimes 
alone  and  sometimes  in  conjunction  with  a  Chinese  mandarin  sitting 
in  what  are  called  mixed  courts.  The  question  was  this:  Some  Amer- 
ican residents,  citizens  of  different  States,  being  about  to  borrow 
money  of  an  English  bank  upon  a  mortgage  of  their  real  property  in 
Shanghai,  the  execution  of  the  mortgage  by  their  wives  was  required. 
By  what  law  was  the  point  to  be  decided — by  the  law  of  China,  or 
the  law  of  England,  or  the  laws  of  the  American  States? — it  so  hap- 
pening that  in  some  of  tbose  States  the  wife  had  a  right  of  dower, 
in  others  none.  If  the  land  had  been  situated  in  Russia,  at  the 
mouth  of  the  Amotir,  there  could  have  been  no  question  in  the  ca^9e, 
for  the  laws  of  Russia  would  alone  have  been  consulted.  What  in 
principle  should  make  a  difference  in  this  respect  between  land  at 
the  mouth  of  the  Amour  and  land  at  the  mouth  of  the  Yang  tse- 
Kiang?  Is  it  that  one  is  in  a  Christian  and  the  other  in  a  non-Christ- 
ian country,  or  that  one  is  civilized  and  the  other  uncivilized?  The 
former  distinction  is  palpable,  whether  a  just  one  or  not;  the  latter 
depends  upon  the  meaning  of  the  word  civilization.  What  is  civili- 
zation, and  in  what  respects  is  that  part  of  Russia  superior  to  China? 
No  doubt  the  culture  and  manners  of  St.  Petersburg  are  superior  to 
those  of  Pekin ;  but  is  Petropavlosk  better  in  its  official  establish- 
ment or  in  its  administration  than  Shanghai?  But  if  it  were  admitted 
that  the  administration  of  justice  and  the  other  functions  of  govern- 
ment are  better  performed  in  Siberia  than  in  China,  yet  is  the  differ- 
ence so  great  that  one  is  entitled  to  be  pronounced  civilized  and  the 
other  uncivilized?  Is  not  the  difference  one  of  degree  only?  Can  it 
be  justly  claimed  that  a  nation  which  has  maintained  a  regularly 
administered  government,  over  hundreds  of  millions  of  human  1  ic- 
ings, for  thousands  of  years;  which  had  invented  gunpowder  and 
printing  before  they  were  dreamed  of  in  Europe;  which  had  a  (  uhi- 
vated  literature  and  perfected  arts,  while  yet  our  uncrsters  were 
clothed  in  skins  and  lived  on  uncooked  food— can  it,  I  repeat,  be 
justly  said  of  snch  a  nation  that  it  is  uncivilized?  It  must  be  admitted, 
I  think,  that  the  point  of  civilization  is  not  the  one  on  which  the 
question  of  internutional  law,  in  its  application  to  China,  should 
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torn.  As  to  the  other  reason,  that  which  depends  upon  the  reoepiioii 
of  Christianity,  it  can  not  be  a  reason  why  one  nation  should  be  ex- 
cluded and  another  admitted  into  the  brotherhood  of  nations. 

The  chief  reason  why  international  law  has  not  been  applied  to 
these  nations  is,  I  conceive,  historical.  That  law  began  in  Europe, 
was  applied  to  Europe,  fashioned  for  it,  before  intercourse  with 
Asiatic  and  African  countries  had  grown  into  considerable  propor- 
tions. There  is,  however,  another  reason  besides  the  historical  one. 
An  envoy  of  the  United  States,  writing  to  his  government,  used  this 
language:  **  I  entered  China  with  the  formed  general  conviction  that 
the  United  States  ought  not  to  concede  to  any  foreign  government, 
under  any  circumstances,  jurisdiction  over  the  life  and  liberty  of  a 
citizen  of  the  United  States,  unless  that  foreign  State  be  of  our  own 
family  of  nations — in  a  word,  a  Christian  State.  .  .  In  Chins  I 
found  that  Great  Britain  had  stipulated  for  the  absolute  exemption 
of  her  subjects  from  the  jurisdiction  of  the  Empire.  .  .  1  deemed 
it,  therefore,  my  duty  to  assert  a  similar  exemption  on  behalf  of  (uti- 
zens  of  the  United  States." 

It  was  probably  the  intention  of  the  envoy  to  convey  the  idea 
that  the  difference  in  rights  arose  not  from  the  difference  in  religion, 
but  from  the  difference  in  laws  and  social  habits,  such  differences 
being  in  part  due  to  other  causes  than  religion.  Whatever  may  be 
the  minor  discrepancies,  there  is  a  general  similarity  in  the  laws  of 
the  different  American  and  European  States  outside  of  the  Ottomas 
dominions,  as  every  one  can  see  who  will  take  the  trouble  to  compare 
the  codes  of  the  different  countries.  But  the  divergence  becomes 
wider  when  we  pass  into  Asia.  There,  to  mention  no  other  peculiari- 
ties, the  legal  position  of  women  and  the  laws  of  descent  are  fun- 
damentally different. 

What  then  should  be  our  conclusion  respecting  the  desirableness 
and  practicability  of  extending  international  law  in  its  plenitude 
over  all  the  States  and  communities  of  the  world  f  There  is  no  diffi- 
culty in  answering  this  question,  so  far  as  it  respects  all  those  portions 
of  the  laws  of  nations  which  concern  the  relations  of  nations  to  each 
other ;  that  is  to  say,  their  essential  rights  of  sovereignty,  equality, 
perpetuity,  territory  and  property,  their  extra  territorial  action,  their 
intercourse  and  compacts  with  other  nations,  and  their  rights  of  asy- 
lum and  duty  of  extradition.  In  respect  to  those  portions  of  the 
laws  of  nations  which  concern  the  relations  of  nations  to  the  persons 
and  property  of  the  members  of  other  nations,  that  is  to  say  :  those 
which  relate  to  national  character,  to  domicil,  to  national  jurisdiction, 
to  the  duties  of  a  nation  to  foreigners  and  of  foreigners  to  the  nation, 
the  first  two  are  applicable  to  the  Oriental  nations,  and  the  last  three 
are  also  applicable,  with  modifications  which  will  be  afterwards 
mentioned,  and  which  may  be  more  or  less  relaxed,  as  intercourse  in- 
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creases  and  aasimilation  goes  on.  Those  regulations  for  mutual  con- 
venience, which  form  the  subjects  of  so  many  modem  treaties,  are 
Applicable  to  all  nations,  Western  or  Eastern,  Christian  or>yPagan,  to 
a  greater  or  less  extent,  commensurate  with  the  extent  of  that  inter- 
course, the  convenience  of  which  it  is  the  object  of  such  regulations 
to  subserve.  And  all  the  provisions  for  the  preservation  of  peace 
which  are  proper  for  the  most  advanced  nations  are  none  the  less 
proper  for  the  less  advanced.  All  those  regulations  of  international 
law  which  respect  the  carrying  on  of  war  are  applicable  to  all 
nations  alike,  the  most  and  the  least  enlightened. 

Private  international  law,  that  which  treats  of  the  relations  of  the 
members  of  a  nation  to  the  members  of  other  nations,  and  under 
which  are  grouped  all  international  rules  respecting  personal  capacity 
and  relations,  marriage,  divorce,  contracts,  descent  and  the  adminis- 
tration of  justice,  is  also  applicable  to  Eastern  no  less  than  Western 
nations,  except  in  respect  to  the  administration  of  justice.  We  have, 
then,  these  points  of  divergence,  the  jurisdiction  of  Oriental  nations 
over  travelexB  and  traders  from  the  West,  and  the  administration  of 
justice  where  such  persons  are  concerned. 

How  shall  they  be  dealt  with?  So  long  as  the  judicial  institutions 
of  Oriental  States  remain  as  they  are,  it  is  impossible  to  subject 
Americana  and  Europeans  to  their  jurisdiction.  Ko  one  accustomed 
to  the  judicial  procedure  of  the  West  would  ever  willingly  be 
subject  to  the  procedure  of  the  East.  There  torture  is  in  constant 
«ise,  oaths  are  rarely  administered,  advocates  are  unknown,  and,  in- 
stead of  fixed  rules  of  decision  according  to  law,  the  caprice  of  the~ 
Judge  or  a  vague  notion  of  justice  controls  the  decision.  I  have  my- 
self seen  accused  persons  brought  up  for  trial  before  a  Chinese  judge. 
Each  one  was  brought  in  with  a  chain  around  his  neck,  the  end  of 
which  was  fastened  to  a  heavy  stone  that  he  was  obliged  to  lift  when 
lie  moved ;  on  entering  the  judge's  presence  he  sank  upon  his  hands 
and  feet  and  remained  so  during  the  trial,  scarcely  daring  to  look  up  ; 
a  crowd  of  retainers  surrounded  the  judge  and  took  part  in  the  trial, 
interrupting  him,  suggesting  questions  and  making  statements  ;  and 
when  the  poor  creature  dared  deny  the  charge,  he  was  instantly  put 
to  the  torture  by  men  in  waiting,  who  seemed  as  much  part  of  the 
•court  as  the  judge  himself.  The  punishments  inflicted  in  all  Oriental 
nations  are  strange  and  cruel,  crucifixion  being  often  among  them. 
It  would  be  revolting  to  subject  our  countrymen  to  such  an  ordeal 
and  the  chance  of  such  a  punishment. 

It  seems  to  me  possible  to  obviate  the  difficulty  by  the  establish- 
ment of  mixed  courts  and  a  special  procedure,  for  the  disposition  of 
the  cases  in  which  Americans  and  Europeans  are  parties.  Approaches 
to  such  an  arrangement  have  already  been  made.  Mixed  courts  have 
l)een  some  time  in  existence  at  Shanghai  and  have  worked  welL 
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The  practice  there  is  for  a  consul  to  sit  with  a  native  judge  in  ca&e» 
against  natives  where  a  foreigner  is  interested,  and  for  a  native  julj^^e 
to  sit  with  a  consul  in  cases  against  a  foreigner  where  a  native  is  in- 
terested. These  also  I  have  witnessed,  and  I  see  not  the  sMghtest 
difficulty  in  their  practical  operation.  The  late  treaty  between  the 
United  States  and  Japan  provides  that  the  claims  of  Japanese  against 
Americans  are  to  be  prosecuted  in  the  consular  courts,  while  the 
claims  of  Americans  against  Japanese  are  to  be  prosecuted  in  the 
courts  of  Japan.  Upon  the  whole,  it  appears  that  we  have  noir 
arrived  at  a  stage  in  the  intercourse  of  nations  when  a  mle  more 
liberal  than  that  heretQfore  applied  may  be  adopted  by  Christendom. 
It  is  for  the  interest  of  civilization  and  humanity  that  Eafltem  nations 
should  be  brought  as  soon  as  possible  within  the  pale  of  international 
law. 

So  lately  as  June  of  the  present  year  a  step  of  great  importance 
has  been  taken,  by  the  establishment  in  Egypt  of  mixed  courts,  con- 
sisting of  a  court  of  appeal,  in  which  there  are  six  European  judges 
and  four  natives,  and  of  courts  of  first  instance,  held  by  natives  and 
foreigners. 

My  own  conclusions,  in  short,  are  these  : 

I. — Oriental  nations,  or,  to  be  more  precise,  non-Christian  nations, 
should  be  admitted  to  all  the  rights  and  subjected  to  all  the  duties  of 
the  nations  of  the  West,  or,  in  other  words.  Christian  nations,  as 
such  rights  and  duties  are  defined  by  international  taw,  with  the 
single  exception  : 

n. — That  until  there  is  a  greater  assimilation  between  the  nations 
of  the  East  and  the  West  with  respect  to  judicial  institutions,  mixed 
courts  and  a  special  procedure  should  be  established  for  the  decision 
of  all  cases,  public  or  private,  in  which  Americana  and  Europeans  are 
parties. 

Au(ni^  2,  1875. 

DAVID  DUDLEY  PIBLD. 


PROPOSITION    OF    PERU. 


The  following  circular  has  been  sent  by  the  Minister  of  Foreiga 
Affairs  of  Pern  to  the  Governments  of  Bolivia,  Brazil,  Chili,  Costa 
Rica,  Colombia,  the  United  States,  Ecuador,  Guatemala,  Honduras, 
Hayti,  Mexico,  Nicaragua,  Paraguay,  Argentine  Republic,  Santo  Do- 
nungo,  Salvador,  Uruguay,  and  Venezuela: — 

Lima,  Dee.  11«*^  1875. 
Sib:— 

Since  the  heroic  struggle  waged  by  the  majority  of  the  Apoeri- 
can  States  to  attain  their  independence,  and  notwithstanding  the 
change  and  derangement  following  the  establishment  of  a  different 
form  of  government,  they  have  constantly  endeavored  to  legislate  in 
harmony  with  the  fundamental  law  adopted  in  consequence  of  their 
freedom,  and  they  have  sought  to  introduce  all  the  reforms  demanded 
by  the  spread  of  science  and  the  natural  progress  of  modern  society. 

In  new  States  which  were  therefore  obliged  to  overcome  many 
difficulties  impeding  their  organization,  this  important  labor  has 
been  necessarily  as  slow  and  painful  as  the  epoch  was  critical  and 
difficult  in  which  it  has  been  earned  out. 

And  now  that  their  internal  efforts  have  been  crowned  with  suc- 
cess, they  have  become  convinced  that  they  must  think  of  strengthen- 
ing the  friendly  ties  which  unite  them,  by  assimilating  their  legisla- 
tion so  far  as  possible. 

The  spread  of  international  relations,  the  rapid  communication 
afforded  between  different  countries  by  the  spread  of  steam  and  tele- 
graphy; the  facilities  which  those  two  elements  offer  to  commerce;  the 
interest  of  each  nation'in  the  progress  of  the  others,  since  that  progress 
must  redound  to  the  benefit  of  all,  and  the  inconveniences  which 
spring  from  the  differences  of  laws,  have  attracted  the  attention  of 
thinking  men  on  this  continent;  and  the  general  idea,  springing  from 
all  these  circumstances,  and  taken  up  by  a  society  of  jurists,  has 
given  rise  to  a  project  presented  by  them  to  my  Gk)vemment,  suggest- 
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ing  the  advisability  of  convokiDg  a  Congress  of  Jurists,  to  discaasand 
bring  into  harmony  the  legislation  of  the  different  American  States, 
taking  from  each  one  that  which  may  seem  most  perfect,  and  coming 
to  a  definite  agreement  especially  upon  the  following  points: 

FiriUy. — ^As  a  general  basis  for  all  cases  not  specially  determined, 
to  procure  uniformity  of  legislation  on  private  matters,  so  far  as  the 
particular  circumstances  of  each  country  will  permit  it,  and  to  state  in 
the  different  codes  the  points  on  which  snch  uniformity  is  impossible, 
and  the  manner  in  which  questions  shall  be  decided,  which  may  ari^ 
in  consequence  of  such  want  of  uniformity; 

Secondly. — To  concede  in  each  State  to  citizens  of  the  others  tho 
same  rights  as  to  its  own  citizens; 

Thirdly. — ^To  simplify  as  much  as  possible  the  formalities  of  mar- 
riage between  citizens  and  between  citizens  and  foreigners; 

Fourthly. — To  establish  uniformity  in  the  forms  of  contracts  and 
documents  creating  obligations. 

*    Fifthly, — To  fix  common  rules  for  the  execution  of  civil  judgments 
und  tlie  carrying  out  of  letters  rogatory ; 

Sixthly. — To  declare  in  the  different  co^  the  cases  of  extradition, 
and  the  modes  of  effecting  them ; 

Seventhly. — To  assimilate  commercial  legislation,  particularly  in 
matters  of  bankruptcy  and  patents; 

SightMy. — ^To  establish  common  rules  for  literary  property; 

Ninthly,— To  assimilate  the  coinage,  weights,  and  measures; 

Tenthly. — ^To  establish  a  postal  convention  between  all  the 
States. 

It  is  impossible  to  overestimate  the  importance  of  this  idea,  which 
has  occupied  the  attention  of  the  people  of  the  continent,  which 
originated  with  them,  which  receives  the  support  of  the  greatest  in- 
tellects of  America,  and  from  which  the  most  useful  results  are  to  be 
obtained ;  and  the  Government  of  the  undersigned,  which  sees  in  the 
meeting  of  a  Congress  of  Jurists  for  the  purpose  of  a^imilating  as  far 
as  possible  the  legislation  of  the  different  States,  the  most  solid  basis 
on  which  an  American  Union  can  be  supported,  gladly  submits  this 
idea  to  the  high  consideration  of  your  Excellency,  in  the  hope  that  if 
it  should  be  well  received,  your  Government  will  appoint  representa- 
tives authorized  to  enter  upon  so  important  a  trausaction. 

The  Congress  might  meet  in  Lima,  or  in  any  other  place  which 
the  majority  of  the  Governments  might  determine,  and  it  might  com- 
mence its  sessions  with  such  Plenipotentiaries  of  the  invited  nations 
as  are  present  at  the  time  fixed  for  installation,  and  to  their  decisioDS 
the  other  nations  might  agree  either  during  the  sessions  or  subse- 
quently. 

The  undersigned,  &c.,  &c., 

A.  y.  D£  LA  TOBBB. 
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AccBSSiOKS,  flavial.    See  €'sriiitoby  of  Natioit. 

Accessories,  who  kre 625 

Acquisition  of  territory,  right  of.    See  Tebritort  of  Nation. 

Action  for  forfeiture  brought  only  in  nation  imposing  it 429 

for  real  property,  or  injuries  thereto,  where  brought 430 

See  CoxTRTs ;  Judombnt  ;  Judicial  Power  ;  Liuttations*; 
MiLiTART  Forces  ;  Prescriptions. 

Administration  of  estates  of  foreigners  by  consals 177-188 

See  Foreigners,  Rights  of  Property. 

of  estate  of  decedent,  jurisdiction  to  grant 457 

limit  of 458 

local  nature  of  jMwer  of . . . .  459 

principal  and  ancillary 459 

title  to  personal  property  acquired  through  foreign.  459 

Adminibtratob,  actions  by  foreign 459 

against  foreign 461 

title  to  personal  property  vested  in  foreign 459 

how  far  ancillary,  represents  estate 460 

duty  of  ancillary,  to  transmit  assets  to  principal.. .  460 
See  Property. 

Admirai/tt  jurisdiction  of  a  nation,  extent  of 462 

uniform  procedure  in. 403,  463a 

See  Capture  ;  Ship  ;  and  Prize. 
AOENTS,  public.    See  Consuls  ;  Public  Agents  ;  Public  Ministers. 
Aliens.    See  Enemies  ;  Foreigners. 

Allegiance,  defined 136 

extinguishment  of 136 

renewal  of 137 

oath  of,  to  an  invader,  by  inhabitants  of  a  country. ...  481 
43 
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ALiiEGiANGE  suspended  bj  military  occupation  of  territory  hj  enemy  AS2 

of  members  of  conquered  nation 604 

See  Expatriation;  National  Character;  Natu- 
ralization. 
A.LLIANC1:.    See  International  Ck)DB  ;  Nbutral  ;  Neutralitt  ; 
Treaty;  War. 

Allies,  employment  of  savage,  unlawful / 44"* 

who  are 60r» 

right  to  judge  of  justness  of  cause  of  war 6<J^ 

intercourse  with  enemy  by  consent  of 60(« 

not  bound,  without  consent,  by  compacts  with  enemy 6I0 

establishment  of  prize  courts  within  country  of 610 

Ambassadors.    See  Public  Agents  and  Public  Ministebs. 

Ambulances,  defined 510 

supplies  of,  not  subjects  of  capture 511 

withdrawal  of  persons  in  service  of,  after  captare. .    .  511 
See  Hospitals. 

Anarchy,  effect  of,  upon  continuity  of  existence  of  nation 11 

Annexation  of  one  nation  to  another .* 12 

of  part  of  territory  of  nation 12 

Appearance,  voluntary,  equivalent  to  personal  serWoe  of  procees. .  428 

Appurtenances,  defined 197 

of  land,  defined 895 

Arbitration,  High  Tribunal  of,  how  formed 3To 

to  decide  international  controversies  ?-10 

each  nation  bound  to  unite  in  High  Tribunal  of 3To 

by  decisions  of  High  Tribunal  of/.  3T(» 

Armistice,  defined o^^'* 

authority  to  make  5<IH 

binding;  upon  all  persons  upon  publication oO('> 

language  of,  when  ambiguous,  how  interpreted ."lOT 

effect  of 5frT 

upon  belligerent's  powe*  oner  persons  and  prop* 

erty 48> 

interference  to  prevent  violation  of. 50S 

how  terminated iV08 

not  terminated  by  unauthorized  breach 50S 

hostilities  without  notice  upon  expiration  of 509 

See  Good  Faith. 

Akmy  and  Navy,  limit  of  permanent  force  employed  In 3*17 

Assassination,  and  othe?  acts  of  private  revenge,  unlawful 4i«T 

AsYTiUM,  right  of 84 

obligation  of  nations  to  surrender  persons. ^4 

to  furnish  to  criminals,  paupers,  &o.,  an    N> 

conspiracy  against  friendly  nation  within  nation  of 86 

See  Convicts  ;  Extradition. 
AVERAOB,  general.     See  General  Average. 
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BAjnEBUFTCT.  validity  of  discharge  in 4fi5 

jadgment  of,  without  transfer  of  propertj. 457 

See  Judicial  Procebdings. 

BSLLIOBBBNT,  defined 467 

authority  limited  by  actual  power 483 

may  Buspend  obligations  of  persons  held  to  service.. ..  488 

tights  cease  upon  termination  of  war 603 

See  Insubobnts  ;  Insurrbction. 

BKUilOBRENT  OCCUPATION.      See  MILITARY  OCCUPATIOH. 

Bills  of  Exchanob. 423<»-422p 

Blogkadb  of  military  ports  only  to  prevent  contraband  trade 578 

BOMBABDHBNT  of  defenseless  place,  unlawful 497 

of  city  or  town  to  be  notified  to  its  authorities 400 

removal  of  passive  enemies  before 409 

Booty,  public  movable  property  or  contraband  only  may  be 588 

BOUNDABIBS,  marks  or  monuments,  injuring 17 

See  Tbrritory  op  Nation. 

Bribery  of  enemy's  officers  or  agents,  unlawful 500 

or  menace  of  public  agent,  a  public  offense 628 

Bridobs  may  be  destroyed  by  belligerent,  vhen 535 

Brigands  are  criminals  without  protection  of  laws  of  war 490 

Capacity  of  individuals  governed  by  law  of  place 878.  880 

personal,  as  to  real  property 881 

of  corporations,  governed  by  law  under  which  they  exist..  881 

of  person,  when  courts  may  determine  legal 429 

See  Will. 

Capturb,  public  ships  surprised  by  war  free  from ...  589 

private  property  exempt  from. ....    539 

rescue  of  person  or  property  after,  when  lawful 541 

goods  on  board  ship,  exempt  from 552 

of  persons  and  things  contraband  of  war 558 

of  ships  under  hostile  convoy 558 

of  ships  resisting  lawful  visitation  or  search  by  force ....  550 

after  visitation  and  search 560 

proper  evidence  of  probable  cause  for 560 

sending  ship  to  port  for  adjudication  on  validity  of.. 561 

in  charge  of  prize  master  and  crew. .  504 

of  ship  or  cargo  incapable  of  being  sent  to  a  port 562 

detention  of  persons  and  papers  on  board  ship,  upon 50«j 

of  private  ship,  grounds  of  suspicion  for. 565 

passive  enemies  or  neutrals  on  board  ship  upon 567 

of  ship,  duty  of  prize  officer  upon 568 

release  of  persons  and  things  after  unlawful 569 

indemnity  for  unlawful 569 

of  an  attacking  ship  as  prize  by  any  ship 572 

by  violation  of  neutrality,  or  breach  of  Code,  unlawful. . . .  579 
Jurisdiction  of  remedy  against  wrongdoer  upon  illegal 579 


676  INDEX. 

Capture  of  persons  or  property  in  illegal  traffic  or  iniereoarBe 5^8 

See  Goods;  Piracy;  Privatebrikg ;  Prize;  Property; 
Recapture;  Ship. 

Capitulation  of  fortified  place,  injury  to  works  after 5W 

Cargo.    See  Capture  ;  Contraband  op  War;  Goods;  Property. 

Carriers  puniflhable  for  torts  against  immigrants 435 

Cartel  for  exchange  of  prisoners  of  war 524 

breach  of 525 

ship,  defin ed S25 

pass  and  flags  to  be  carried  by . .   525 

free  from  capture  and  to  be  protected,  when 525 

Certificates,  contents  of  official,  for  purposes  of  evidence. 44$ 

forging  official,  a  public  offense 627 

Cession  op  Territory.    See  Territory  of  Nation. 

Chaplains,    See  Religious  Service. 

Charges  d'Afpatres.    See  Public  Agents  and  Public  Ministers. 

Citizen,  defined 8 

See  Expatriation;   Foreigners;   National    Charac- 
ter; Naturalization. 
Civil  War.     See   Insurgents;  Insurrection;   Interventiow; 

Mediation. 
Code.    See  International  Code. 

Coins,  what  fro\d  a  legal  tender  in  any  nation 291 

silver  issued  to  facilitate  minor  transactions 292 

a  legal  tender  to  wliai  extent 292 

varying  from  standard  weight  or  fineness 293 

standard  weights  for  testing 294 

•   government  scrutiny  of 294 

may  be  called  in  by  proclamation 295 

after  recall,  cease  to  be  legal  tender 295 

uncurrent,  may  be  destroyed  by  any  person 295 

of  base  metal  not  current  between  nations 296 

counterfeiting  pfold  and  silver,  a  public  offense 627 

See  Money. 
Collision,  rijrht  of  navigation  subject  to  regulations  for  avoiding. .    25 

rules  for  avoiding.. ^ 2li0 

losses  caused  by,  how  to  be  borne 2lo 

cauRed  by  faults  of  navigation 211 

of  ship  unlawfully  engaged  in  navigation 211 

party  in  fault  upon  a 212 

ship  and  freightage  due  liable  for 312  • 

freight  and  its  owners  not  liable  for 212 

during  compulsory  pilotage,  owner  and  ship  not  liable  for  212 

beyond  jurisdiction  of  any  nation,  damages  for 463 

responsibility  for 199 

procedure  in  case  of 468,  463^1 

Commerce,  reciprocal  liberty  of  navigation  and 228 

what  acts  are  not  to  be  considered  acts  of 23$ 


INDEX.  677 

Pige 

C0MMIB8ION  V^  take  take  testimony 60 

COMMIBSION,  Joint  Uigb,  to  settle  differences  between  nations 369 

of  diplomatic  officers.     See  CONSULS;  Public  Agents  ; 
Public  Ministers. 

COMMI88IONBR8,  aj^ents  of  international  intercourse 87,  77 

residence  of,  defined , 37 

immunities  of 77 

Complaint  of  one  nation  against  another 369 

full  answer  to  be  made  to  a  nation's 369 

COKFERBNCE,  annual,  of  representatives  of* nations 371 

Confiscation.     See  Capture  ;  Contraband  op  War  ;  Property  ; 

Ship. 
CoNOREss  OP  Nations.    See  Conference. 

Conquest,  defined 20 

war  terminated  by  complete 602 

completed,  defined 604 

effect  of,  on  civil  and  political  rights 605 

on  title  to  pnblic  property 605 

See    Allegiance  ;    National    Character  ;    Re-Con- 
quest; Territory  of  Nation. 

CJ0NBUL8,  defined 58 

nation  and  residence,  defined 37 

classes,  rank  and  power  of,  fixed  by  their  nation 58 

duty  of  nations  to  receive 00 

exclusion  of 00 

may  be  forbidden  to  engage  in  business 61 

appointment  and  removal  of  subordinates 61 

must  have  commission  of  authority 61 

exequatur  or  permission  to  act '. .     61 

commission  and  exequatur  not  required  for  temporary. ...     63 

must  notify  local  authorities  of  appointment 63 

of  receipt  of  exequatur 63 

power  as  to  marine  deserters 125,126 

administration  of  estates 177-183 

wrecks 186-188 

solemnization  of  marriages 3H7 

adjustment  of  average  and  regulation  of  repairs.  216 
judicial  proceedings  aflfecting  members  of  his 

nation 4:31 

controversies  on  ship-board 431 

protection  of  members  of  friendly  nation 64 

power  to  take  and  authenticate  affidavits,  &c 64 

to  execute  commissions  for  taking  testimony 65 

to  appear  for  member  of  his  nation 481 

to  issue  passports 67 

to  sanction  emancipation  of  minors 67 

oertified  copies  of  acts  of,  primary  evidence  of  originals. ..     67 
acts  presumed  to  be  authorized  by  instructions 68 
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CoNRTTLS,  power  to  seek  protection  of  rights  of  his  nation. 68 

diplomatic  character  of 69 

powers,  how  terminated 68 

not  terminated  by  change  of  government 70 

Tight  of  passage  through  nation  of  residence 72 

immunities 73 

dutj  as  witness  in  tribunals  of  nation  of  residence 74 

official  books,  papers,  &c.,  not  to  be  seised,  &c 75 

business  books  and  papers  may  be  examined. 75 

dwelling  and  office  inviolable 76 

general  subjection  to  local  law 76 

are  subject  to  martial  rule 481 

Conspiracies  against  foreign  nation,  punishment  of 435 

<k)KTBABAKD  OF  War  may  be  seized  and  held  by  belligerent 583 

title  to  property,  seized  by  belligerent 538 

kinds  of .- 544 

when  persons  are 545 

ships  used  or  destined  for  use  of  enemy  are.  545 

when  goods  are 54S 

when  documents  are 553 

contents  of  mails  are  not 553 

detention  and  confiscation  of 553 

freightage  of  goods,  forfeited 555 

surrender  of  contents,  discbarges  ship.  when.  563 
persons  and  things,  to  be  brought    before 

prize  court 569 

trial  of  persons 580 

See  Ships. 

Contract  made  and  i>erformed  in  same  nation,  law  governing 411 

in  different  nations,  law  governing.  412 

law  governing  interpretation  of 413 

unlawful  everywhere,  if  forbidden  by  law  of  the  nation. .  415 
if  violating   express  provision  of 

the  Code 416 

if  intended  to  violate  law  of  nation 

party  to  Code 416 

place  of  making,  defined 41 

made  by  several  parties  in  different  places 41b 

special  agreement  as  to  place  of  consummating 419 

presumed  place  of  making 419 

place  of  making  of  implied 419 

effect  of  false  representations  as  to  place  of  making. 420 

fifrmcUiiies  requisite  for  the  making  of  a 42i> 

of,  by  several  parties  in  different  places 421 

effect  of  war  upon  executory 58*3 

annulled  by  war  not  revived  by  peace 583 

extension  of  time  for  performance  of 583 

no  interest,  &c.,  for  delaying  performance  of. 583 
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<7oilTRA0T  between  enemies  or  with  liostile  £OTemment 694 

directly  subserving  the  purposes  of  war. 694 

of  passive  enemies,  when  lawful ...  694 

Bee  Cafacitt  ;  Law  of  Place  ;  Nbootiablb  Ihstbu- 
MRNT ;  Obligation  ;  Trkatt. 

<X>innOTB,  expulsion  of  foreign ,  &c,  entering  a  nation 88 

obtrasion  of  foreign,  &c.,  upon  a  nation  unlawf ol 88 

redress  for 88 

See  Abtluh. 
OoiryoT.    See  Ship. 

<X>FTBxeHT,  right  of  protection  of 277 

extent  of  protection  of 277 

includes  right  of  translation,  if  reserved 279 

right  of  translator  to 280 

in  existing  works 280 

See  Lbtters  ;  Newspapers  ;  Product  of  thb  Mihd. 

COBFOBATIONS,  existence  and  capacity  of 881 

See  Taxation. 
€k>BBB8FOHDiNO  clandestinely  with  faction  of  enemy,  unlawful     . .  600 

See  Enbht. 
€k>UNTBBF]EiTiNG  national  seal,  papers,  money,  &c.,  by  foreigners. .  486 
great  seal  of  a  nation  ;  seal  of  any  court  or  tri- 
bunal ;  public  securities ;  gold  and  silver  coin ; 
postage  or  revenue  stampei,  a  public  offense. . . .  627 

uttering  counterfeit  instrument  or  coin 628 

See  Forging. 
COUBTB  or  tribonals  of  nations  open  to  all  foreigners  or  nations,  424,  426 
may  decline  Jurisdiction  in  cases  between  foreigners,  when.  426 

can  not  execute  process  within  foreign  nation 426 

duty  to  assist  foreign,  in  procuring  evidence 448 

counterfeiting  seal  of  any,  a  public  offense 627 

See  Action  ;  Capacitt  ;  Consul  ;  Damages  ;  Eyidbncb  ; 
Fobeignrrs;  Judgment;  Judicial  Power;  Judicial 
Record;  Law  of  Place;  Military;  Oath. 

Cbdcx,  pursuit  of  inmate  of  forei^rn  ship  upon  high  seas  for 426 

See  Abtlum.;  Conspibacieb;  Extradition  ;  Public  Min- 
isters. 

Criminal  Jurisdiction  of  nation  over  its  members 482 

over  foreigners 488-486 

Damages  caused  by  act  or  omission  beyond  jurisdiction  of  nation.. .  422 

measure  of,  in  judicial  proceedings 438 

for  collision  beyond  jurisdiction  of  any  nation 468 

See  Obligation. 

Day,  defin  ed 860 

See  Month  ;  Time  ;  Ybab. 

Debts,  apportionment  of,  upon  division  of  nation 18 

44 
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Dbbtb,  public,  not  confiscable : 581 

See  Limitation  ;  Prbscriftion  ;  Taxation. 

DsForiTiONS,  Accessories 635 

Allegiance 136 

Allies , 009 

Ambulances 510 

Appurtenances 197 

of  land SD5 

Armistice 605 

Average,  genera] 215 

Belligerent 467 

Cartel  ship 525 

Citizen 3 

Collision,  party  in  fault  upon  a. 212 

Commissioner's  residence 37 

Conquest.. .* 80 

completed 604 

Consuls 58 

Consul's  nation  and  residence 37 

Contract,  place  of  making 417 

Day 360 

Desertion,  marine 134 

Despatches  of  state 247 

Divorce 455 

Domicil 146 

original  and  secondary 147 

derivative  and  voluntary,  seoondary 147 

matrimonial 400 

Eminent  domain 21 

Enemies,  passive 492 

active * 492 

Enemy 491 

Expatriation 137 

Fixtures  of  land 395 

Forfeiture 429 

Goodfaith 624 

Hospitals 510 

Hostage 533 

Jettison 214 

Jurisdiction,  national 159 

Land 894 

Law  of  place 160 

Marriage 883 

Member 3 

Metric  unit  of  length 848 

weight 848 

Military 474 
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DBFOnnoirs,  Military  law 475 

occupation 482 

port 678 

MiniRter's  nation 87 

Month 859 

Nation 3 

National  character  of  persons 129 

Naturalization 138 

Neutral 612 

active  assistance  of 613 

passive  assistance  of. 618 

Neutrality,  breach  of 612 

violation  of 612 

notice,  actual 624 

constructive 624 

Obligation 410 

Ownership .. .  /. 898 

Parole 622 

Party  to  the  record 427 

Passport, 167 

Peace,  time  of 869 

Pirates 82,83 

Principals 625 

Property 893 

Public  minister,  personal  and  official  family  of 45 

Reprisal 471 

neglBktive 472 

positive 472 

Salvage 222 

•  Seas 462 

high 23 

Ship 197 

foreign '. 198 

domestic 198 

sailing  ship 201 

ship  under  steam 201 

Sovereignty 8 

Spies 503 

Spoliation  of  papers 667 

Stratagems 501 

(Subject 3 

Succession ' 403 

Territory 14 

Transfer 401 

voluntary 401 

Treaty 78 

Truce 505 
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DsnnxTiONB,  Visitatioii 26 

War. 467 

WUl 606 

Tear 866 

Dkrbliot.    See  Salyagb  ;  Wbbokxd  Ship. 
Dbbcknt.    See  Suoosssioh. 

DsaBBTimt  may  be  received  and  enllBted 606 

enlistment  of,  no  protection  from  poniahment 605 

extradition  of  marine.     See  Eztbaditioh. 

DBSBBTXOir,  marine,  defined 124 

•olidtation  of,  from  militazy  duty,  unlawful 604 

Dbbpatohbs  to  or  from  public  agent,  interference  with 43 

immunitieB  of  bearers  of  public  minister's 57 

of  state,  defined 247 

are  contraband  of  war,  when.        663 

See  Telbobaphio  Dbbpatchibs. 
Destinatiorb.    See  Ship. 

Diplomatic  Powbbs,  falsely  assuming,  a  public  offence 88 

Disabmament.    See  Militabt  Sbbyicb. 

Dibooybbt  of  new  territory,  right  of 28 

authority  for 82 

effect  of  want  of  authority  for. 28 

subsequent  ratification  by  a  nation  of  unauthorised. ...    28 

of  territory  by  nation  gives  it  right  of  possession 28 

beneficial  occupation  of  territory  after 29 

limits  of  continental 28 

abandonment  of  right  of  possession,  after 28 

Dibtbibution.    See  Succbssiok. 

DiYOBOE,  power  of  nation  to  grant 468 

domicil  required  for  jurisdiction  to  grant 458 

Jurisdiction  for,  unaffected  by  change  of  domid]. 453 

complaint  from  either  party  in  suit  for ^ 453 

Judgment  of,  for  defendant 453 

is  everywhere  valid 453 

sufficiency  of  cause  of 453 

in  evasion  of  provisions  of  Code,  everywhere  invalid 454 

enforcement  of  obligations  imposed  by  judgment  of. 454 

disabilities  imposed  by  j  udgment  of,  are  local 454 

defined 455 

See  Judicial  Pbocbbdinckl 

DocuMBirrs  are  contraband,  when 658 

Domain,  eminent % 21 

internal 21 

effect  of  change  of  government  on 13 

Domicil,  original  and  ucandary 146 

defined 146 

kindsof 14T 
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DOMZGIL,  original  and  Beoondarj,  defined 147 

deziyatiye  and  yolontary  eeoondary,  defined 147 

matrimonial ...400 

every  person  has  one 147 

original,  of  legitimates 148 

of  illee^tmates 148 

of  child  of  unknown  parentage 148 

continaes  until  another  is  gained,  or  until  death 148 

wife's  secondary 149 

ohild's  secondaiy 150 

ward's  secondary 151 

of  insane  persons,  Ac 151 

thangeof, 152 

right  to  change  a  voluntary 152 

change  of  an  adult's  derivative 152 

guardian  may  change  ward's 152 

with  parent's  consent.  •« 152 

testamentary  change  of  derivative 152 

change  of»  how  made 153 

intention  to  change,  how  manifested. 153 

presumption  of  no  intention  to  change 154 

reverting  to  original 155 

not  changed  by  official  or  compulsory  change  of  residence..  155 

what  law  determines  change  of 156 

nationality  not  necessarily  affected  by  change  of 158 

^eet  <i(f  Chang t  of. 158 

change  of,  has  no  retroacUve  efEect. 158 

application  pf  law  of  new 158 

See  National  Chasactxb. 

lyuTiBS,  regulations  as  to 228 

BMBABoa    See  iNTBBOOiTBaB ;  Ship  ;  Pbopioitt. 

Emblbmb,  exclusive  right  of  nation  to  its 10 

BiainEXT  Domain... 21 

See  Pbopbbtt. 

RitmniM,  passive,  defined 492 

are  inviolable 498,497 

may  be  sent  out  of  armed  place 494 

disarmed  and  restrained 494 

military  burdens  imposed  upon 542 

interdiction  of  entrance  of  into  territory 586 

active,  defined 492 

resisting  with  arms  may  be  attacked  and  killed. ...  492 

can  not  make  contracts  nor  engage  in  traffic 594 

violation  of  provisions  for  protection  of. 476 

justified  by  orders  of  superior 

officer 476 

kflling  or  wounding  defenseless  or  unresisting,  unlawful .    497 
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Ehemibs.  killing  paesiye  or  diwbled,  not  JuBtified  hj  zefanl  of 

quarter 500 

ooDtracts  of  passive,  when  lawful 594 

right  of,  to  bring  action  in  courts  of  belligerent 599 

belligerent  bound  to  protect  priyate  rights  of  paasiye. . . .  599 

Ensmt,  defined , 491 

priyate  gratification  at  expense  of,  unlawful 497 

See  Medical  Ssbyicis  ;  Rbligious  Skb vicb. 

EqUALiTT  OF  Nations,  in  rights  and  rank 10 

in  excluBiye  right  to  national  emblems 10 

as  to  rights  of  commerce  and  navigation. . ..  288 
See  Rjlsk  ;  Perpetuitt  of  Nations  ;  Pbop- 

ERTY ;  SOYEREIONTT  OF  NATIONS  ;  TEB- 

RiTORT  OF  Nations. 

Escheat,  on  failure  of  heirs... 406 

Evidence,  admissibility  and  effect  of 440 

of  foreign  laws 441 

of  judicial  record  of  foreign  nation,  authenticated. 442 

oral 442 

of  other  official  documents 44;$ 

contents  of  official  certificate  for  purpose  of 443 

See  Courts  ;  Extradition. 
Executor.    See  Administration  ;  Administrator  ;  Wiij<. 
Exequatur  of  consul.    See  Consul. 

Expatriation,  defined , 137 

every  member  of  a  nation  has  the  right  of 137 

does  not  change  national  character  without  naturali- 
sation  138 

and  renunciation  extinguishes  allegiance 136 

See  Allboiance  ;  National  Character  ;  Natttr- 

ALIZATION. 

Exploration  and  Colonization,  right  of 80 

America,   Asia  and  Euroi)e  not 

subject  to 80 

right  of  pre-emption  after 30 

Extradition  of  criminals 92 

duty  of,  for  crimes  within  demanding  nation 9*2 

^  the  requisition  for 9A 

in  case  of  offense  on  frontier 94 

within  a  colonj. . .     94 

what  criminals  are  subject  to ^.     94 

certain  offenses  not  grounds  for 108 

arreet  for  examination  preliminary  to 110 

in  anticipation  of  requisition  for 113 

investigation  preliminary  to 113 

mode  of  arrest  and  of  investijration  preliminary  to. . .  114 
documentary  evidence  of  commission  of  crime 115 


INDEX.  686 

Pige 

VMrrRAOrnOTX,  proof  of  ^ilt  of  accused  necessary  for 117 

evidence  necessary  for,  in  case  of  convicted  criminals.  1 18 
a  nation  may  inquire  into  real  motive  of  demand  for.  118 
conflicting  claims  for,  a  poo  charge  of  a  public  offense.  119 
surrender  deferred,  when  under  arrest  for  local  offense  119 

notwithstanding  civil  arrest. 119 

may  be  conditional 120 

of  member  of  a  third  nation 120 

by  whom  made 120 

in  case  of  offense  committed  on  thQ  frontier  121 

by  colonial  government 121 

things  in  prisoner's  possession  delivered  up,  upon. . . .  121 

second  arrest 122 

custody  of  the  prisoner  upon  surrender  in 122 

protection  of  custodian  of  prisoner  awaiting 122 

discharj^e  in  case  of  delay  of 122 

extension  of  time  for  arrest  and 122 

restrictions  as  to  punishment  after 122 

power  of  investigation  of  charge  prior  to 123 

of  marine  deaertera 124 

application  for,  how  made 125 

local  tribunals  to  order  arrest  and  surrender  to  consul.  125 
to  aid  in  capture  and  imprisonment.. ..  126 

restoration  to  ship,  or  return  to  nation 126 

limit  of  imprisonment  after  surrender 126 

may  be  delayed  for  punishment  of  local  offense 127 

See  Asylum. 
SxTRiL-TSBBiTORiAL  action.    See  Dibcoykry  ;  Exploration  A2n> 

Colonizatiok;  Fibhsriss  ;  Nayi- 
OATiON ;  Piracy. 

Falbb  Oolorb,  displaying  a  public  offense ; 25 

use  of,  unlawful 501 

hostilities  by  ship  under,  is  piracy 603 

or  papers,  ship's  use  of,  equivalent  to  hostile  destin- 
ation   546 

or  signals,  using,  cause  for  capture  of  ship 566 

Falbs  SxeiTALB,  making,  a  public  offense 25 

hostilities  by  use  of,  is  piracy 508 

or  lights,  use  of,  unlawful 536 

FlBHXRiBS,  commou  right  of,  beyond  territorial  limits  of  nation  ...     31 

limits  of  national  territory  not  open  to  common 81 

exclusive  rights  of  members  of  nation  as  to  its 286 

of  ships  of  a  nation  as  to  its 286 

FiXTURBB  of  land,  defined 895 

FoRSiainsRS,  who  are 162 

laws  of  a  nation  as  applicable  to 162 

duty  to  administer  justice  to     168 
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VoBMiQmBBB,riglU$ofrendence ic:i 

entrance  into  nation  can  not  be  interdicted 16;^ 

nations  can  not  interdict  commercial  intercoose  of . . . .  16^ 

right  of  entrance  and  residence  in  anj  nation IM 

traffic  in,  as  laborers,  a  pablic  offense 164 

exclusion  of 165- 

See  Asylums  ;  CJonvicts. 

passports  to  be  required  from,  onlj  by  nations  at  war..  167 

armed,  are  not  entitled  to  admission  within  a  nation. .  167 

,  searches  and  seizures  of  persons  and  property  of 163^ 

unusual  burdens  not  to  be  imposed  upon 168 

may  at  any  time  remove  from  territory 169^ 

righti  of  occupation If^ 

may  enter  all  resorts  of  commerce 161^ 

acquire  real  and  personal  property. ... IflO,  174 

carry  on  trade  lawfully  in  any  nation 169- 

lights  of  vocation  generally 171 

HghU  of  religion 171 

freedom  of  conscience 171 

sepulture 178- 

righU  of  property 174 

enabled  to  transmit  property 176 

right  to  remove  property 176 

protection  of  property  in  absence  or  defect  of  heirs  of.  176 

duty  of  local  authorities  to  notify  consul  of  death  of . .  177 

consnl  to  notify  local  authorities  of  death  of..  177 

property  of,  who  are  seamen,  to  be  delivered  to  consul  178 

consul  entitled  to  administer  assets  of  deceased 17^ 

when  local  authorities  shall  administer  assets  of  de- 
ceased  182^ 

notice  to  consul  of  property,  by  succession  or  w|ll,  of.  183 
in  absence  of  consul,  secretary  of  legation  to  act  for. .  183- 

—-1-  duties  of  nations  to  succor  and  protect  wrecked 184 

miijec^ion  lothelaxM 190* 

exempt  from  all  official  functions 190* 

from  military  and  naval  service. 191 

entitled  to  free  access  to  tribunals  of  nations 4^ 

criminal  jurisdiction  of  nations  over 483-435- 

limit  of  punishment  for  crimes  of 43>S 

Jurisdiction  of  military  tribunals  over. 475- 

military  service  can  not  be  required  of. 48^  - 

interdiction  of  entrance  of,  during  war 58(^ 

rights  of  residence  and  vocation  within  belligerent  na- 
tion  587 

belligerent  not  liable  for  enemy's  injury  to 601 

See  Courts  ;  Judicial  Power;  Taxation  ;  Wrbcxkd 
Ship. 
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FoRFxrruiiE,  defined 439^ 

action  for,  brought  only  in  nation  imposing  it 429 

FoRGiNQ  poetal   money  orders;    public  acts;  judicial  records;   or 

official  certificates,  a  public  offense 637 

uttering  forged  instrument  or  coin,  a  public  oflbnae 63B 

See  COUUTERPEITING. 

FoRTRBSSBS,  right  to  build  and  arm,  in  time  of  peace 868 

Forum,  law  of.    See  Law  of  Place. 

OsNBBAL  Atxbagb,  defined l&i& 

loss,  how  borne 215 

how  ascertained 216 

may  be  adjusted  by  consul  when 21  & 

when  deck  cargo  is  entitled  to  benefit  of 217 

damage  by  water  and  breakage,  when  to  be 

made  good  as 218 

in  extinguishing  fire,  to  be  made  good  as  218 
loss  by  cutting  away  wreck  not  to  be  made 

good  as 21S 

voluntary  stranding  not  to    be  made 

good  as 21^ 

carrying  press  of  sail,  not  to  be  made 

good  as 219 

when  port  of  refuge  expenses  are  admissible  for  219^ 
wages  and  maintenance  of  crew  to  be  made  good  as  220 
contributory  value  of  property  for,  how  ascer- 
tained  221 

when  loss  of  freightage  is  to  be  made  good  as  221 
See  Jbttison. 

Good  Faith,  lawful  promises  to  enemy  to  be  kept  in 501 

defined 624 

Goods,  deltination  determined  by  destination  of  ship's  voyage 547 

are  contraband  of  war,  when 548 

on  board  ship  exempt  from  capture  . .   552 

Grbbkwich,  meridian  of.    See  Meridian  of  Grbeitwich. 
Guardian,  natural  and  testamentary,  to  be  everywhere  recognized 

assuch 389 

Judicially  appointed,  to  be  recognized  as  such  in  every 

nation 389 

courts  may  appoint,  of  infant 429 

of  property  of  infant 429 

of  person  not  having  legal  capacity.  429 
See  DoMiciL. 
Guides.    See  Pilots. 

High  Seas,  not  the  subject  of  property  or  exclusive  jurisdiction 23 

pursuit  of  inmate  of  foreign  ship  upon,  for  crime  pro- 
hibited     42e 

See  If  AVIQATION. 
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HosPiTALB,  defined 610 

and  axnbalanoeB,  nentrality  of 510 

of  pereons  attached  to^. . . .  493 

flags  and  badges  of M2 

Bee  Medical  Ssrtick;  Sick  and  Woundbd. 

Hospital  ships  and  boats,  bow  distingalshed 518 

effect  of  viBitation  of 513 

belligerent  control  of 513 

Hostage,  defin ed 523 

treatment  of 523 

death  of 533 

HOBTILITISS,  UM  of  nation  of  ajslom  to  promote 86 

before  declaration  of  war,  unlawful 473 

end  of  sixty  days  from  declaration  of  war, 

unlawful 473 

by  belligerent  authority  or  in  self-defense,  lawful  485, 488 

by  inhabitants  of  country  rising  en  masie 487 

defensive,  lawful  without  public  authority 48(^ 

unlawful  acts  of 497 

by  use  of  falser  colors  or  signals,  is  piracy 601,  503 

neutral  ship  is  piracy 503 

war  terminated  by  cessation  of 602 

no  civil  or  criminal  liability  for  lawful 607 

continued  upon   violation  and  rescission  of  treaty  of 

I>eaoe 607 

Assassination;  Brigands;  Militabt  Characteb; 
Medical  Sbbvice  ;  Pirates  ;  Priyateerino;  Re- 
LiGious  Service  ;  Weapons. 

Immigrants,  punishment  of  carriers  for  torts  against 435 

Immxtnitt.     See  Consuls  ;  Enemies,  Passive ;  Neutral  ;  Pubuc 
Ministers.  • 

Imposts,  regulations  as  to 238 

Incendiarism,  except  of  military  structures,  unlawful 497 

Independence.    See  Insxtrgents. 
Infant.    See  Capacitt;  Quardian. 
Inheritance.    See  Succession. 

Insanity,  judicial  decision  of  person's  of  local  effect 891 

Insolvency.    See  Bankruptcy. 

Insurgents,  when  entitled  to  belligerent  rights 469 

may  be  treated  as  belligerents  by  the  nation 469 

recognition  of,  as  belligerents,  by  foreign  naUons....  469 

punishment  of,  for  treason • 519 

title  to  rights  and  property  of,  upon  overthrow. 606 

recognizing  independence  of,  an  act  of  hostUiiy 614 

may  be  recognized  as  belligerents 614 

InsURBEOTION,  effect  of,  upon  right  of  nation  to  make  treaties 79 

militia  may  be  called  out  to  suppress 369 
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iKBUBBBOnON,  effect  of  oTerthrow  of 606 

Iktsbooubsb  with  unciyilized  community  to  be  through  its  govern- 
ment     80 

effect  of  a  state  of  war  upon 684 

of  belligerents  througli  represemtative  of  neutral  nation  684 

across  lines  of  military  occupation 691 

with  belligerent,  with  knowledge  of  war,  when  un- 
lawful   696 

capture  of  persons  and  property  engaged  in  illegal. . .  698 

with  enemy  by  consent  of  allies 609 

of  nations.    See  CoNsuiiS  ;  Public  Aoentb  ;  Public 

MiNIBTEBS;  COMMISSIONBRS. 

Intrbnational  Code  goyerns  nations  assenting  thereto,  and  their 

members 1 

divisions  of  the 4,  6 

interpretation  of  words  used  in. . . .  628,  624,  626 

everywhere  locally  binding 626 

powers  and  j  urisdiction  authorized  by,  not  ob- 
ligatory  626 

violations  of,  by  whom  punishable 628 

punishment  for  violations  of 629 

redress  for  violations  of,  by  public  agent.. . .  639 
re8i3tiDg  nations  beginning  war  in  violation  of  371 
dismissal  of  public  minister  for  nation's  vio- 
lation of 60 

accessions  of  nations  to. 629 

rescission  of  adoption  of 630 

time  of  adoption  or  rescission  of  adoption  of.  630 
modification  of  provisions  of,  by  special  treaty    82 

InTKBFBBTATlOir  of  words  used  in  Code 623,  624,  626 

iNTBBYSirnON  in  internal  affairs  of  States,  unlawful 8 

between  nations  at  war,  forbidden 614 

Inyasion ,  militia  may  be  called  out  to  repeL 869 

Jettison,  defined 214 

to  be  made  in  what  order 214 

by  whom  ..* 214 

losses  caused  by,  are  general  average 216 

how  borne 216 

how  ascertained 216 

may  be  adjusted  by  consul 216 

of  deck  cargo -. 217 

damage  by  water  and  breakage  consequent  on  a 218 

See  G^ENERAL  Average. 
Joint  High  Commission,  to  settle  differences  between  nations... . .  869 

Judgment,  effect  of,  by  jurisdiction  acquired  over  property 428 

over  person 429 

effect  of  foreign 446 


690  INDEX. 


Judgment,  impeachment  of  foreign 446 

of  foreign  nation  forbidden  to  be  enforced 447 

consent  to  execntlon  of  foreign 447 

in  rem  eyerywhere  oonclnaive. 447 

aa  to  statas  of  person  concluBive  upon  all  persona 447 

of  divorce,  insolyencj,  or  Buoceaaion 447 

of  probate  court,  aa  to  riglit  of  succeasiun,  when  con- 
clusive  461 

See  DivoBCB ;  Bbco&db  ;  Judicial  Rbcord. 

Judicial  Powbb  ofntUums  in  eivU  eases 423 

of  one  nation  within  limita  of  another 426 

limit  of,  aa  to  absent  persons. 437 

as  to  pzopertjr  abroad. 428 

over  foreign  aoTereigoa 430 

over  property  of  foreign  nations,  &c 430 

extends  to  property  of  another  nation  within  ita 

territory,  when 430 

of  consuls 431 

of  nations  in  eriminai  eases 488 

over  its  own  members.  432 
Q7W  foreigners. . . .  483-435 
Bee  Action  ;  Cafacitt  ;  Conspibacibs:  Coubts  ; 
FoBBiGNERS  ;  GUABDiAN ;    HiOH  Skab  ;  Immi- 
0&AKT8  ;  Judgment  ;  Pikatss. 
Judicial  Pbocebdikgb  of  nations  everywhere  to  receive  faith  and 

credit 445 

Judical  Rbcobd,  how  authenticated 442 

oral  evidence  of  foreign 442 

forging,  a  public  offense 627 

Jubibdiotioh  of  Nations,  defined 150 

territorial 150 

extra-territorial 150 

conflict  of  concurrent 161 

subjects  of 161 

as  to  foreigners  or  foreign  nations 161 

as  to  foreign  military  and  naval  forces. .  161 
sovereign  or  chief  officer  of  a  nation  not 

subject  to  other 0 

high  seas  not  the  subject  of  property  or 

of  exclusive 23 

Land,  defined ' 394 

fixtures  of,  defined 395 

appurtenances  of,  defined 305 

Law  of  Plage,  defined 160 

governs  dvil  capacities  of  individuals ^ .  378-380 

persona],  marital   and    parental  righte  of 
parties  to  marriage 387 
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LmATW  of  Plaob  govemiDg  rights  and  modea  of  transfer  of  real  property  895 

▼alidity  and  effect  of  acts  as  to  personal  property  896 

public  f ands  and  obligations  of  nations. 898 

contract  made  and  performed  in  same  nation. . .  411 
contract  made  and  performed  in  different  nations  412 

interpretation  of  contract 418 

mode  of  charging  parties  to  negotiable  paper. .  416 
governs  remedy  and  procedare  in  judicial  proceedings  487 
governing  measure  of  damages  in  j  udicial  proceedings  488 

in  the  absence  of  proof  of  foreign  law 489 

liAW  OF  BOAO  AT  Sba,  right  of  navigation  subject  to 25 

See  Navioation. 

Laws  of  Wab,  indemnification  for  crimes  in  violation  of. 476 

Lkoation,  right  of 88 

See  Public  Agents  ;  Public  Mikibtkbb  ;  Consuls. 

IiEOiTiMACT  or  illegitimacy  is  a  personal  attribute 888 

when  affecting  succeBsion  to  immovables  in  another  country  888 
See  DOMiciL ;  Mabriags. 

liBTTBBS,  ownership  of  private 276 

rights  to  publish  private 276 

addressed  to  public  officers 277 

See  Pkoduct  op  the  Mind. 
of  credence.    See  Public  MnnBTKBS. 
LiBBBTT.    See  FoKEiGNEKs  ;  Slaves. 

Lien  of  creditors  upon  personal  property  within  nation 402 

Limitation,  belligerents'  statutes  of,  suspended  by  war 600 

when  civil  war  suspends  statutes  of 601 

Longitude.    See  Meridian  of  Greenwich. 

Mails,  exchange  of  correspondence 252 

classes  of  correspondence 252 

rates  of  postage  on  letters 252 

rates  on  other  postal  packets 258 

registered  correspondence 253 

prepayment  required 254 

interior  postage 254 

certain  official  correspondence  free 255 

accounts 255 

right  of  transit 255 

relations  with  other  countries 257 

domestic  regulations 257 

internal  regulations 258 

central  office 258 

arbitration  in  case  of  disagreement 258 

conference  every  three  years , 259 

free  entry  and  departure  of  mail  ships 259 

private  mails  forbidden 259 

dangerous  sul>stances 259 

transit  of  closed  mails  through  each  nation 259 

mail  matter  not  to  be  detained 260 

letters  with  contraband  goods 260 

Tiolations  of  the  mails 260 
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Mails,  contents  of,  are  not  contraband  of  war o^i 

See  Postal  Corrbsfondkncb  ;  Postal  Sbrticb. 

Marriage,  defined 382 

if  valid  where  contracted,  valid  everywhere 33:5 

if  invalid  where  contracted,  invalid  everywhere S85 

capacity  and  consent  to 885 

See  Capacity. 

forms  of  celebration  requisite  for 38<» 

public  ministers  and  consuls  may  solemnize 386 

deemed  invalid,  where  the  relation  would  be  criminal.  .  387 

in  evasion  of  home  law,  not  invalid 387 

a  criminal  offense 387 

personal,  marital  and  parental  rights  of  parties  to 387 

rights  and  obligations  of  parties  to  ^  polygamous 387 

wghts  of  property  as  affected  by 899. 400 

See  Matrimonial  ;  National  Character. 

Martial  Rule  suspends  all  laws 477 

justified  only  by  necessity 480 

exercised  in  any  place  possessed  by  belligerent 480 

without  proclamation ^. .  480 

consuls  are  subject  to 481 

duty  of  magistrates  and  civil  officers  to  be  obedient 

to 481 

Matrimonial  settlement,  effect  of 399 

domicil,  defined 400 

not  changed  by  abandonment  of  one  bj  other  400 

law  of,  governs  rights  of  property 400 

property  after  change  of  domicil  400 

Mediation,  offer  of,  in  war  between  nations  allowed 614 

between  nation  and  its  members,  for- 
bidden  614 

Medical  Sertice,  persons  employed  in,  can  not  be  separately  at- 
tacked  493 

exercise  functions  within 

enemy's  lines 511 

may  withdraw  from  en- 
emy's lines 511 

Member  of  nation,  defined 3 

of  nation  not  having;  recognized  government,  injury  to. . . .  436 

Meridian  of  Greenwich,  to  be  the  prime  meridian 355 

all  longitudes  to  be  reckoned  from 856 

government  charts,  &c.,  to  be  conformed 

to 356 

public  vessels  to  have  charts  conformed 

to 356 

to  keep  logs  in  accoitiance 
with 356 
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Mbtrio  Wbiohts  and  Mkasttrbs.    See  Weights  and  Mbasubes. 

MiLiTART,  defined 474 

law  defined 475 

tribunals,  jurisdiction  over  foreigners.- 475 

to  afford  indemnity  for  excesses 476 

MiiiiTABT  Chabagter,  persons  deemed  to  be  impressed  with 487 

MiLiTABT  Forces,  civil  remedies  for  acts  of 600 

MiLiTABT  Occupation,  defined 483 

suspends  allegiance  of  members  of  hostile 

nation 482 

civil  and  criminal  law  within  limits  of . . . .  483 
enemy's  territory  held  by,  until  completed 

conquest 604 

See  Belligerent  ;  Intercourse. 

Military  Ports,  right  of  entry  of  foreign  ships  into 24 

defined 673 

MUiiTABT  Sbbyicb,  limit  of  number  to  be  employed  in,  in  time  of 

peace 367 

can  not  be  required  of  foreigners 199,  488 

Militia,  right  of  nation  to  drill  its  able-bodied  men  as  force  of 368 

may  be  called  into  active  service,  when 369 

MiNiSTBB's  nation,  defined 37 

public.    See  Public  Agents  ;  Public  Ministers. 

MoNBY  accounts  between  nations  or  their  members 281 

denominations  of,  to  follow  law  of  decimal  subdivision. . . .  281 

standard  of  to  be  gold 282 

fineness  of,  prescribed 282 

unit  of,  to  be  called  a  dollar -284 

value  of  unit  of '. 284 

See  Coins. 
Money  Orders.    See  Po3Tal  Money  Orders. 

Month,  in  contracts  and  written  instruments,  how  understood 859 

See  Day  ;  Time  ;  Tear. 

Museums,  &c.,  exempt  from  acts  of  hostilities 636 

Mutilation  of  person  in  punishment  of  offences,  forbidden 475 

of  persons  of  prisoners  of  war,  unlawful 498 

Nation,  defined 2 

use  of  term  in  this  Ck>de 3 

National  Character  of  persona 129 

defined ..  129 

every  person  has  one 129 

of  two  nations  can  not  be  had  at  one  time..  129 
rights  of  membership  of  a  nation  without  its  129 
of  legitimate  child  of  a  member  of  the  nation  132 

of  a  foreiflrner 132 

of  illegitimate  child 138 

recognized  by  its  father. .  138 
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Katiokal  Gharactbk  of  illegitimate  child  born  abroad 134 

of  child  of  unknown  p&renta. 184 

persons  within  a  nation  preaamedto  have  its  134 
marriage,  without  removal,  does  not  affect 

wifeV 182 

and   permanent  removal  changes 

wife's 135 

gives  wife  privileges  of  hosband's.  135 
does  not  affect  political  privileges 

of  wife's Idr, 

of  Mpping 142 

every  ship  has  one,  and  only  one 142 

privileges  of  ships  of  a  nation  without  its. . .   142 

origin  of  ship's 142 

of  ships,  how  changed 142 

registry  may  be  required  for  enjoyment  of..  143 

contents  of  passport  of  ships  of  every 143 

passport  of  ship  required  for  enjoyment  of 

foreign 143 

evidence  of  its. 144 

reciprocal  liberty  of  commerce  to  ships  of 

every 228 

sqnality  as'to  imposts,  privileges,  ftc,  of 

shipsofeveiy 229 

of  ship,  when  changed  by  transfer  during 

war    597 

of  members  of  conquered  nation 604 

See  Allegiaitce  ;  Dokiozl  ;  Exfatbiation  ; 
Naturalization. 

Natubauzatiok,  defined 138 

not  obligatory 139 

each  nation  to  determine  whom  it  will  receive  into  139 

effect  of. 139 

record  to  be  sent  to  minister  of  former  nation. ...  139 

absentees  can  not  Im  received  into 1.39 

punishment  of  crimes  committed  previous  to..  }. .  140 
Bee     Allegiance;   Expathiatioit ;  National 
Character. 

Kayioation  of  the  high  seas  and  other  waters. ...  24 

of  rivers  communicating  with  the  sea 24 

of  inland  waters  not  communicating  with  the  sea 24 

by  menacing  armaments  within  territorial  limits  of  a 

nation 24 

military  ports  not  open  to  free. 24 

public  or  private  ships  may  enter  any  open  port 25 

restrictions  upon  the  right  of  free 85 
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I^AVIOATION  subject  to  right  of  approach 25 

of  visitation 26 

ships  are  engaged  in  fisheries,  or  foreign  or  domestic. .  197 

when  ships  are  engaged  in  foreign 198 

In  domestic 198 

rule»of,[lawoftheroad(U9ea] 199 

local  rules  of,  bind  domestic  ships 200 

bind  foreign  ships  with  notice. 200 

equality  in  foreign  commerce  and 228,  229 

exclusive  rights  of  ships  of  a  nation  as  to  domestic. ...  236 

belligerent  may  destroy  facilities  of,  when 535 

See  Collision  ;  ComcsRCS;  Ship. 

l^BGOnABLS  iNflTBiTlcXNT,  mode  of  charging  parties  to 416 

presumption  as  to  place  of  indorsement  of  419 

eJSect  of  certificate  of  protest  of 440 

See  Contract  ;  Notaby. 

l^VDT&AL  duties,  performance  of,  in  case  of  civil  war. 469 

violation  of  provisions  for  protection  of. 476 

justified  by  orders  of  superior  officer 476 

ship,  hostilities  by  une  of,  is  piracy 508 

on  board  ship  upon  captare 667 

belligerent  bound  to  protect  private  right  of 599 

who  are * 612 

righttobe 612 

sovereignty  violated  by  attempt  to  involve  a 612 

bound  not  to  assist  a  belligerent 612 

kinds  of  assistance  by  a 613 

active  assistance  of  a,  defined 613 

passive  assistance  of  a,  defined 614 

active  duties  of  a 615 

can  not  purchase  conquered  territory  during  war 617 

right  of  hostile  ship  to  enter  port  of  a. 620 

effect  of  entrance  in  distress  into  port  of  a 620 

supplies  to  hostile  ships,  limited 620 

protection  of  hostile  ships  in  port  of  a. 620 

priority  of  departure  of  hostile  ships  from  port  of  a 620 

prises  not  to  be  sent  to  ports  of  a 621 

rights  and  obligations,  application  of 622 

H^XDHULItt  towards  a  nation  and  its  insurgents 469 

breach  of,  defined 612 

violation  of,  defined 612 

effect  of  a  breach  of 612 

breach  of,  not  justified  by  precedent  obligation 616 

of  sick  and  wounded  soldiers 617 

succor  to  sick  and  wounded  not  a  breach  of 617 

when  duties  of,  take  effect       617 

liability  for  negligence  in  enforcing 61 8 

45 
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NEUTSAi/rr,  violations  of 619 

repelled  by  force • 619 

land  forces  violating,  to  be  disarmed 619 

restoration  of  prises  captnred  in  violation  of. 621 

transactions  in  violation  of,  everywhere  void 621 

breaches  and  violations  of,  public  ofibnses. 622 

redress  for  injaries  in  violation  of 622 

of  Interoceanic  canal 873 

Nbwspafebs,  right  to  publish  or  translate  extracts  from 280 

See  Coftrioht;  Product  of  the  Mind. 

Notary,  certificate  of,  when  sufficient 440 

See  Nbootiablb  Instrukbnt. 
Non-Intsrcoursis.    See  Iktercoursb. 

Notice,  actual,  defined 624 

duty  of  giving  notice  requires  actual 624 

constructive,  defined     624 

certain  persons  deemed  to  have  constructive 624 

Oath  to  testimony  taken  for  a  foreign  court 444 

of  allegiance  from  inhabitants  of  a  country  to  an  invader. ....  4S1 
Obligations  of  nations  unaffected  by  diminution  of  territory  or 

population 10 

by  change  in  government  or 

dynasty U 

as  affected  by  annexation  to  another  nation    12 

by  division  of  nation 13 

defined 410 

how  created 410 

accrues,  when  410 

arising  out  of  act  prohibited  by  law 421 

from  performance  or  omission  of  acts 422 

from  ownership  or  possession  of  property 422 

how  affected  by  state  of  war  or  treaty  of  peace 580 

of  nation  to  pay  its  debt  not  affected  by  war 581 

anticipation  of  war  does  not  affect  existing 588 

extension  of  time  for  fulfillment  of 58S 

See  Contracts;  Davaobs;  Law  of  Placb  ;  Trkatt. 
Occupation  of  territory.    See  Disco vbrt;  Territory  of  Nation. 

Outlaw,  proclaiming  any  person,  unlawful  act  of  hostility 497 

Ownership,  defined S93 

what  may  be  the  subjects  of 394 

wild  animals  may  be  the  subject  of 894 

Parole  defined 520 

when  nation  may  forbid  acceptance  of 523 

extorted  by  ill  usage  not  binding 522 

must  be  reduced  to  writing 528 

the  obligation  of  a 523 

violation  of.  punishable  with  death 533 
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Pabty  to  the  record,  defined .  427 

PA88FOBTB  required  of  ships 143 

contents  of  ship*B 148 

effect  of  ship's 144 

defined ; 167 

evidence  of  national  character 167 

issued  to  members  of  a  nation 166 

by  its  public  ministers. ...     47 

by  its  consuls 67 

to  be  required  only  by  nation  at  war : 167 

carrying  no,  or  a  false,  cause  for  capture  of  ship 565 

of  foreigners  entering  or  leaving  belligerent's  territory. .  590 

Patents,  protection  of 268 

Peacb,  time  of,  defined 369 

limit  of  standing  military  forces  in  time  of 867 

right  to  build  and  arm  fortresses  in  time  of 868 

ships  of  war  in  time  of. 868 

how  far  Book  on,  is  in  force  in  time  of  war 467 

PsRJTJBT  in  giving  testimony  for  foreign  tribunal 628 

Pbbpbtuitt  of  Nation  unaffected   by  diminution  of  territory  or 

population «...     10 

by  change  in  form  of  govern- 
ment or  in  dynasty 11 

by  temporary  anarchy 11 

by  choosing  or  receiving  as 
its  sovereign  the  sovereign 

of  another  nation 11 

as  afifected  by  annexation  of  one  nation 

to  another 12 

by  cession  or  other  annexa- 
tion of  part  of  territory    12 
by  division  of  the  nation. . .     12 

Pickets,  firing  on.  when  unlawful 498 

PiiiOTAOB  of  public  armed  ship  of  belligerent,  when  unlawful 617 

Pilots  or  guides,  inhabitants  compelled  to  serve  as 604 

intentionally  misleading,  punishable  with  death..  504 

PiRACT,  liability  to  extradition  on  conviction  or  charge  of 95 

injury  to  member  of  uncivilized  community  is 436 

hostility  by  use  of  false  colors  or  signals  is 501,  503 

neutral  ship  is 503 

Pirates,  defined 82, 33 

harboring,  forbidden 83 

capture  of,  authorised 33 

restoration  of  property  retaken  from 34 

salvage  for  retaking  property  from 34 

subject  to  criminal  jurisdiction  of  all  nations 486 

are  criminals  without  protection  of  laws  of  war 490 
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PiraticaIj  Ship,  arrest  and  Bearcb  of  saspected 88 

condemnation  of,  its  lading  and  inmates. 38 

deatraction  of 84 

reward  for  capture  of 34 

Poison,  use  of,  to  vitiate  food,  drink  or  atmospliere,  anlawf ol 496 

Postal  Ck>BBB8F0in>]BNCB,ezcliangfe  of  correspondence •  •  •  252 

classes  of  correspondence 252 

rates  of  postage  on  letters 252 

rates  on  other  postal  packets 25S 

registered  correspondence 253 

prepayment  required 254 

interior  postage 254 

certain  official  correspondence  free 255 

accounts 255 

right  of  transit 255 

relations  with  other  countries 257 

domestic  regulations 257 

Internal  regulations 258 

central  office 258 

arbitration  in  case  of  disagreement 258 

conference  every  three  years 259 

free  entry  and  departure  of  mail  ships. . .  259 

private  mails  forbidden 259 

dangerous  substances 259 

transit  of  closed  mails  through  each  nation  859 

mail  matter  not  to  be  detained 260 

letters  with  contraband  goods 280 

violations  of  the  mails 260 

See  Mails. 
Postal  Mohbt  Obdkbb,  international,  for  sums  not  exceeding  $100  265 

offices  from  which,  issue 265 

language  of 266 

charges  for 265 

payable  in  gold  or  its  equivalent. 266 

transferable  by  indorsement 267 

money  unclaimed  upon 267 

settlement  of  accounts  for 207 

stamps,  &c,  counterfeiting,  a  public  offense  6*i7 

Postal  Sbbvics  unaffected  by  war  between  the  nations. 586 

Postal  Tasiffs  to  be  regulated  by  metric  weight 847 

Prbscriftion,  title  to  territory  acquired  by 22 

each  belligerent's  rules  of,  suspended  by  war 600 

when  civil  war  suspends  rules  of 601 

Principals,  who  are 625 

Prisoners  OF  War,  any  belligerent  may  take 516 

what  persons  may  be  taken 516 

persons  not  entitled  to  be  treated  as 517 

messengers  entitled  to  be  treated  as. 517 

what  personal  property  of,  can  not  be  taken  by  captor  518 


INDEX. 

Page 
Pbibonbbs  of  Wab,  money  of,  exceeding  amount  neoeasary  for  sap- 
port 618 

sarrender  of  side  arms  by  officers  taken 518 

manner  of  treatment  of 518,  519 

expense  of  maintenance  of,  by  whom  borne. . .  518 

restraint  of. 519 

rigbtsof 519 

may  be  punished,  when 519 

giving  information  concerning  their  forces. ...  519 

assuming  false  rank  or  condition 520 

may  be  required  to  work  for  captor,  when. . . .  520 

liable  to  infliction  of  retaliatory  measures 520 

killing  not  justified  by  refusal  of  quarter 500 

parole  of 520 

engagements  of,  inconsistent  with  allegiance, 

void 521 

conspiracy  of,  for  an  escape,  unlawful 623 

individual  escape  by,  lawful 523 

duty  to  exchange  or  allow  to  be  ransomed.. . . .  624 

right  of  belligerent  to  retain 624 

manner  of  exchanging 524 

ransom  for 624 

cartel  for  exchange  of 524 

breach  of  cartel  for  exchange  of 625 

constraint  of,  ceases  upon  termination  of  war.  608 
See  Cabtel;  Hostaob;  iHSUBaBNTS ;  Pabolb; 
Sick  akd  Wouiidbd. 

Priyatbbbzno  abolished 489 

punishment  of 490 

Privatb  Propbbty.     See  Pbopertt. 

PRIZB  incapable  of  being  sent  to  port,  duty  oi  captor  of. 562 

must  be  brought  in  for  adjudication 576 

possession  of,  necessary  for  adjudication 678 

disposition  of,  lawfully  captu  red 678 

restoration  of,  unlawfully  captnred 678 

title  to,  not  affected  till  judgment 678 

condemnation  as,  overrides  all  liens 579 

requisites  of  judgment  condemning 579 

uniform  rules  of  procedure  in  cases  of ...  680 

courts  established  in  country  of  allies 610 

not  to  be  sent  into  neutral  port 621 

restoration  of,  captured  in  violation  of  neutrality..' 621 

Prtzb  Officeb.  duty  of,  upon  capture  of  ship 568 

Product  of  thb  Mind,  how  far  subject  of  ownership 275 

author   of,   may  transfer  his  property  in 

same 276 

rights  of  second  author  of 276 
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PBoDUOfT  OF  THS  MxHD,  power  to  prohibit  pabllcation  of 280 

See  GOPTBIGHT  ;  Lbttbbs;  NBirBPAFBsa. 

Pbopebtt,  capaeltj  of  a  nation  to  have. 20 

national  proprietary  rights ;  eminent  domain 21 

Internal  domain 21 

tltleto,  acquired  by  prescription 22 

apportionment  of,  upon  division  of  a  nation !    13 

defined 893 

ownership  In 893 

in  what  may  exist 894 

kinds  of 894 

real  or  immoyable,  what. 894 

personal  or  movable,  what 895 

kinds  of  personal 895 

in  poesesBlon,  what 895 

of  a  person  declared  a  lunatic,  reaL 891 

personal »^j,. 891 

law  governing  rights  and  modes  of  transfer  of  real, ....  895 
validity  and  effect  of  acts  affecting  personal  896 

in  shipping,  law  governing  title  to  and  transfer  of. 899 

rights  of,  as  affected  by  marriage 899 

governed  by  law  of  matrimonial  domidL . . .  400 

transfer  of,  when  void 401 

lien  of  creditors  npon  personsl   402 

of  Intestate,  incidents  of  local  burdens  upon. 406 

without  heirs,  accrues  to  state.. 406 

limit  of  judicial  power  as  to  private,  abroad 428 

transfer  of,  by  a  debtor,  when  valid 456 

See  Bakkrttftct. 

vested  in  foreign  personal  representative,  title  to 459 

application  of,  ^o  payment  of  decedent's  debts 460 

See  Administration  ;  Administrator. 

wanton  injuries  to,  unlawful  acts  of  hoBtility 497 

belligerent's  right  to  captured,  upon  termination  of  war.  603 

public,  seized  and  held  by  belligerent 533 

may  be  appropriated  by  belligerent,  for  what 

purposes 534. 535 

personal,  engaged  in  hostilities  or  illegal  intercourse  . . .  |t£i 

exempt  from  acts  of  hostility 5^6 

cannot  be  sold  or  removed  by  invader 537 

title  to  public  immovable,  seized  by  belligerent. 537 

movable,  seised  by  belligerent 538 

revenues  of  public,  held  in  trust  for  governing  oonntrj.  538 

private,  to  be  respected  during  war 589 

of  passive  enemies,  appropriated  by  belligerent 542 

compensation  for,  taken  for  military  uses 54S 

See  Territory  of  Nations. 
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Public  AeENTS,  intercoarse  to  be  conducted  by  what 87 

nations  forbidden  to  entertain  negotiations  except 

through.. 87 

forbidden  to  make  unofficial  negotiations  or  com- 
munications   87 

falsely  assuming  to  act  as,  a  public  offense 88 

number  unlimited  of  a  nation's 88 

obligation  of  a  nation  to  receive 88 

a  nation  may  refuse  to  receive  its  own  members  as  89 

personal  objections  to  persons  sent  as. 89 

ob  account  of  rank  or  status.. .  89 

conditions  may  be  imposed  upon  reception  of 40 

have  all  privileges  not  excluded  as  condition  of  re- 
ception   40 

claiming  excessive  powers 40 

accredited  to  more  than  one  nation 40 

must  furnish  list  of  family,  official  and  personal. .  41 

give  notice  of  any  change  in  family 41 

government  may  refuse  to  recognize  the  family  of  41 

conditional  reception  of  family  of 41 

upon  recall,  &c.,  of,  powers,  &c.,  upon  whom  de- 
volved   41 

may  place  insignia  of  office,  and  flag,  over  residence  41 

are  exempt  from  liability  for  official  acts 42 

immunities  may  be  withdrawn  upon  emergencies 

from 42 

duty  of  nations  to  prevent  violations  of  immunities 

of 42 

interference  with  a  dispatch  to  or  from 48 

expulsion  of  hostile  nation's  during  war 584 

of  neutral  accredited  to  belligerent  nation,  rights 

of 635 

bribery  or  menace  of,  a  public  offense 628 

redress  for  violations  of  Code  by 629 

PuBLio  MnriSTSBB,  appointment  and  reception 44 

classes  of « 44 

must  be  furnished  with  letters  of  credence. 44 

letters  of  credence,  how  issued 44 

must  have  written  power  to  act  in  a  congress. . .  45 

authority  to  negotiate  treaty.  45 

notify  arrival  at  post  of  duty 45 

recognition  of  a  government  by  reception  of  its. .  45 

official  and  personal  family  of,  defined 45 

rank  of 46 

not  affected  by  relation  between  courts..  46 

powers  of,  defined  by  instructions 47 

cannot  be  required  to  disclose  instructions 47 
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Public  Ministsbs,  maj  issue  passports  to  members  of  their  nation  47 
authenticate  documents  for  use  in  their 

nation 47 

official  communications  of,  when  to  be  in  writ- 

ing 47 

powers  of,  how  terminated 47 

upon  death  of,  effects  to  be  sealed 48 

charge  of  body  for  interment. . .  48 
recalled  by  letter  of  recall,  to  deliver  anthenti- 

cated  copy 49 

powers  of,  upon  death,  Ac.,  of  sovereign 49 

pending  recognition  of  new  goTem* 

ment '. A9 

may    terminate    mission    by   notifying   with- 
drawal      50 

be  dismissed  for  violations  of  Code 60 

for  any  personal  objection. .  50 

reasons  for  dismissing,  to  be  assigned 50 

nations  may  forbid  intercourse  with  dismissed. .  50 

immunities 51 

ratification  of  old  letter  of  credence  of 50 

right  of  passage  through  any  nation  with  fam- 
ily   51 

must  have  safe  conduct  for  passage  through 

nation  at  war 61 

arrest,  &c.,  of,  entering  unauthorised  a  nation 

at  war 5^ 

departing  from  prescribed  line 

of  transit 52 

exemption  of  person  and  property  of 52 

formalities  requisite  for  unofficial  acts  of 52 

duration  of  exemptions  of  person,  property  and 

family  of 52 

exception  as  to  exemptions  of,  upon  chancre  of 

government. . .  53^ 
after  termination 

of  powers 58 

dwelling-house    exempt    from   Jurisdiction  of 

^  nation 53 

an  asylum  against  violation  of 

personal  rights. 58 

exemptions  of  the  family,  official  and  personal, 

of 54 

of  persons  prohibited  from  serving.  54 

extent  to  which  privilege  may  be  waived  by. ...  54 

family  cannot  waive  their  privileges 54 

may  waive  pri  vileges  of  family 54 
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PiTBLic  MnnSTERB,  property  in  trade  of  the  family  of 55 

cannot  be  deprived  of  privileges  when  retiring.     55 

domicil  is  not  changed  by  appointment,  &c 55 

jurisdiction  of  a  nation  over  its  members,  when    55 
conuoitting  high  crimes  may  be  expelled  from 

territory 55 

any  one  may  prevent  the  criminal  acts  of 56 

cannot  inflict  criminal  punishment  upon  family    56 
duty  to  pay  taxes  and  assessments  upon  prop- 
erty    56 

may  import  certain  articles  free  of  duty 56 

privileges  of  bearern  of  despatches  to  or  from . .     57 

reparation  for  violence  to  property  of 57 

PUBLIO  OFFBirsB.    Boundaries,  marks  or  monuments,  injuring 17 

Bribery  or  menace  of  public  agent 628 

Counterfeiting  great  seal  of  a  nation  ;  seal  of  any 
court  or  tribanal ;  public  securities ;  gold  and 

silver  coin  ;  postage  and  revenue  stamps 627 

Uttering  counterfeit  instrument  or  coin 628 

Diplomatic  powers,  &c.,  falsely  assuming. 38 

Dispatch  to  or  from  a  public  agent,  interference 

with 43 

Bxtradition  on  conviction  or  charge  of,  liabil- 
ity to 95 

False  colors,  displaying,  or  making  false  signals    25 
Forging    postal    money    orders ;    public    acts  ; 

judicial  records ;  official  certificates 627 

Uttering  forged  instrument  or  coin 623 

Mails,  carrying  private,  except  upon  prepaying 

postage 254 

unlawful  hindrance  of 264 

interference  with  correspondence  in 264 

violation  of  secrecy  of  correspondence  in.  264 
Membor  of  nation  not  having  recognized  govern- 
ment, injury  to 436 

Neutrality,  breaches  and  violations  of 633 

Perjury  in  giving  testimony  for  foreign  tribunal  628 

Punishment  for. 629 

Trafllc  in  laborers 164 

Telegraphic  dispatches,  sending  false 250 

hindering  transmission  of  250 

violating  secrecy  of 250 

Qttaraktine  of  ships,  persons  and  property  in  port 239 

on  frontier 289 

for  what  diseases  imposed 289 

ships  in  foul  condition  may  be  detained  in 289 

when  ships  may  pat  to  sea,  instead  of  being  placed  in  240 
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QUARANTiSfE,  limit  of •••240 

regulations  may  be  made  by  each  nation. 240 

Quarter  wben  unlawfully  refused 497 

See  Enemies  ;  Prisoners  of  War. 

Railways  between  frontier  stations  an  international  route 341 

equal  facilities  to  members  of  every  nation  upon 241 

freedom  of  traffic  upon  international 242 

revenue  service  upon  international 24S 

criminals  not  to  be  employed  upon  international 244 

goods  carried  in  passenjarer  trains  on  international. ...;..  244 

transit  of  merchandise  upon,  to  third  nation 24*) 

destroying  or  injuring  international,  is  piracy 83 

•  may  be  destroyed  by  belliprerent,  when 535 

suspension  of  intercourse  across  belligerent's  lines  by.. .  696 

Rake,  or  social  condition,  privileges  of,  are  iocal 877 

See  Equality  of  Nations  ;  Public  Ministers. 

Raksoh  for  prisoners  of  war 524 

Recapture  of  property  of  a  neutral,  effect  of 542 

belligerent,  effect  of 542 

at  sea,  salvage  for 572 

Rbcoonition.    See  Insurgents. 

Reconquest,  effect  of,  upon  civil  and  political  rights. 484 

Records,  public,  of  pations  everywhere  to  receive  credit. 445 

See  Judicial  Records. 

Redress  for  injuries  from  uncivilized  community 80 

for  obtrusion  of  foreign  convicts  upon  a  nation 83 

notice  of,  sought  by  one  nation  from  another 889 

Religious  Liberty.    See  Foreigners. 

Religious  Service,  persons  employed  in,  cannot  be  separately  at- 

tacked « 498 

respected  and  protected.  614 

Reprisal,  defined 471 

negative,  defined 472 

positive,  defined 472 

treated  as  declaration  of  war 473 

in  violation  of  provisions  for  preservation  of  peace  478 

Rescue  of  person  or  property  after  capture,  when  lawful 541 

Resistance  of  lawful  visitation  or  search,  effect  of 559 

Retaliation,  when  allowed 499 

mode  of,  not  to  be  barbarous 500 

See  Prisoners  of  War. 

Reward,  offering  for  death  of  person,  unlawful  act  of  hostility 49T 

Rights,  essential  of  nations.    See  Equality  of  Nations  ;  Perpb- 

TUiTY  OF  Nations;  Property; 

SOTEREIGNTY  OF  NATIONS. 

Rule  of  the  Road.    See  Law  of  the  Road  at  Sea  ;  Nayioatior. 
Safe  Conducts  may  be  given  by  a  nation  to  any  person 188 
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Safe  Conductb  entitle  bolder  to  respect  and  protection 166 

for  public  agents  crossing  or  expelled  from  territory  589 

for  foreigners  sent  out  of  territory 689 

effect  of 689 

Salutes  of  sbip  entering  fortified  ports,  &c 27 

Salvage,  defined u 222 

wben,  and  to  wbom,  allowed 222 

for  retaking  property  from  pirates 34 

not  allowed  to  public  sbips 86 

officers  and  seamen  are  entitled  to 224 

pilots  may  claim 224 

how  forfeited 225 

special  contract  respecting  amount  of 226 

amount  awarded  for,  how  fixed ' 226 

how  apportioned  between  several  salvors 227 

for  property  recaptured  at  sea  during  war 572 

Sanitt,  laws  determining  person's,  are  territorial 891 

Savages,  employment  of,  against  civilized  enemy,  unlawful 488 

Seal.    See  Countebfeiting  ;  Forging. 

Secrbtabt  of  legation.    See  Public  Agents  ;  Public  Ministers. 

Searches  on  high  seas  forbidden 27 

and  seizures  of  persons  and  property  of  foreigners .'  168 

effect  of  resistance  of  lawful,  by  force 559 

memorandum  of,  to  be  indorsed  on  ship's  papers 561 

See  Visitation. 

Seab,  defined 462 

high,  defined 23 

See  High  Seas. 

Sea  Signals,  code  of,  to  be  devised  by  international  commission. . .  862 

to  be  used  by  all  sea-going  ships 862 

for  all,  except  confidential  commu- 
nications   362 

apparatus  and  instructions  for  use  of  international  code  of  862 
See  False  Signals  ;  Signals. 

Sentinels,  firing  on,  when  unlawful 498 

Ship,  defined 197 

appurtenances  of,  defined  197 

engaged  in  fisheries,  or  foreign  or  domestic  navigation 197 

is  engaged  in  foreign  navigation,  when ^ 198 

in  domestic  navigation,  when 198 

to  carry  flag  of  nation  and  evidence  of  national  character 27 

documentary  evidence  of  the  character  of 27 

foreign,  defined 198 

domestic,  defined 198 

owner  for  voyage  responsible  for  repairs  and  supplies  of. 198 

registry,  enrollment  and  license  of 199 

value  of,  how  determined 199 
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Ship,  nayi^tlon  of,  rules  for 2<30 

public  or  private,  may  enter  any  open  port Sr* 

sailing,  as  used  in  law  of  road  at  sea 201 

under  steam,  as  used  in  law  of  road  at  tiea 201 

on  high  seas  in  distress,  duty  of  succor  of 209 

restrictions  on  examination  of  cargo  of  foreign 2^ 

on  charges  imposed  on  foreign 234 

exempt  from  tonnage  dues 235 

computation  of  tonnage  dues  on  foreign 23& 

law  governing  title  to  and  transfers  of 399 

pursuit  of  inmate  of  foreign,  on  high  seas,  for  crimes  pro- 
hibited   426 

limit  of  punishment  on  foreign  private 435 

hostilities  by  use  of  neutral,  is  piracy 503 

seized  and  held  by  belligerent 633 

public,  surprised  by  war  free  from  capture 539 

used  or  destined  for  use  of  enemy,  is  contraband  of  war 545 

contingent  destination  of  voyage  presumed  hostile 546 

neutral  and  hostile  destination  of  voyage  of,  defined 546 

use  of  false  papers  or  colors  equivalent  to  hostile  destination..  546 

destination  of  voyage  of,  conclusive  as  to  goods. ./ 547 

under  hostile  convoy  liable  to  capture  and  confiscation. ......  558 

captured,  to  be  sent  to  port  for  adjudication ....  561 

when  surrender  of  contraband  contents  discharges 562 

or  cargo  incapable  of  being  sent  to  port,  duty  of  captor  of . . . .  562 

persons  captured  in  public  armed 568 

without  passport  or  colors 568 

and  cargo  must  be  released,  when 56!^ 

right  of  every,  to  defend  against  attack 572 

in  enemy's  ports  at  commencement  of  war 593 

bound  to  enemy's  port  at  commencement  of  war 593 

when  transfer  of,  during  war,  changes  national  character.. ...  597 
See  Capture  ;  Jurisdiction  of  Nation  ;  Nationai.  Char- 
acter of  Shipping;  Passports  ;  QuARAirmnB ;  Taxation  ; 
Visitation. 

Ships  of  War,  right  to  build  and  arm,  in  time  of  peace 36S 

Shipwreck,  responsibility  for *. 199 

Sick  and  Wounded  in  private  house  exempt  it  from  billetings 511 

prisoners  of  war  cared  for  without  distinction .  511 

immediate  exchange  of    512 

incapacitated  for  service 512 

released  on  parole 512 

voluntary  societies  for  succor  of,  at  sea 513 

Signals  may  be  destroyed  by  belligerent,  when 535 

See  False  Signals  ;  Sea  Signals. 
Slavery,  beyond  the  territory  of  nation,  reducing  to,  or  holding  in, 

is  piracy... 38 

no  one  subject  to,  except  in  punishment  for  crime 877 
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Slaves,  trade  in,  declared  piracy 88 

liability  to  extradition  for  trading  in 05 

foreign,  become  free  by  entering  free  nation 877 

SOYSRSIGKTT  OF  NATION,  defined 8 

foreign  poweni  not  entitled  to  act  within      9 

how  Tested 9 

never   extends    to   sovereign    or   chief 

officer  of  another  nation 9 

See  Equality  of  Nations;  Perpbtu- 
ITT  OF  Nation*;  Tbrritobt  of  Na- 
tions; Propkbtt, 

Spijbs,  defined ^ 603 

employment  and  punishment  of 508 

See  pRisoNSBS  OF  War. 

Spoliation  of  Papers^  cause  for  capture  of  ship 566 

defined... 567 

Standing  Arht.    See  Militart  Seryice. 

Starving  enemy  by  cutting  off  supplies,  unlawful 498 

Status.    See  Capacity  ;  Foreigners  ;  Guardian. 

Stratagems,  defined 501 

unlawful 501 

lawful 508 

Subject,  defined 8 

Succession,  defined 408 

to  movables,  law  governing 404 

to  immovables,  law  governing 405 

when  not  affected  by  question  of  legit- 
imacy  887 

rights  of,  as  affected  by  foreign  character  of  property* .  405 
judgments  of  probate' court  as  to  right  of,  when  con- 
clusive  461 

Tariffs,  regulations  as  to 228 

Taxation,  jurisdiction  of  a  nation  to  impose 192 

of  the  person  of  domiciled  residents 198 

equality  of 193 

corporations  liable  to 193 

shipping  liable  to*  only  by  its  own  nation 194 

property  of  foreigners  in  transit,  how  liable  to 194 

property  of  public  minister  liable  to 56 

debts  and  evidences  of  debt  not  liable  to. 194 

oommerdal  paper,  how  liable  to 195 

national  obligations  in  hands  of  foreigners,  not  liable  to.  195 

of  commercial  travelers 287 

on  samples  carried  by  commercial  travelers 238 

Telegraphic  Dispatches,  classification  of 247 

of  state,  defined 247 

to  be  authenticated 247 

authentication  of  private 248 
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Telegraphic  Dispatches,  language  oi 24'< 

'    in  cypher 24S 

order  of  transmisBion  of 248 

desigDation  of  route  of 249 

government  interference  or  acrotinj  of..  249 
transmission  of  illegal,  may  be  stopped.  249 

sending  false,  a  public  offense 250 

hindering  transmission  of,  a  public  offense  250 

violating  secrecy  of,  a  public  offense 250 

national  regulations  concerning 250 

Telegraphs,  destroying  or  injuring  oceanic,  is  piracy 33 

submarine,  within  extra-territorial  juri  edict  ion  of  nation  160 

may  be  landed  on  shores  of  any  nation 246 

all  persons  may  correspond  by  international 247 

government  suspension  of  service  of 249 

submarine,  exempt  from  acts  of  hostilities SUB 

!  suspension  of  intercourse  across  belligerent's  Hoes  by.  58'> 

See  JuRisDicTioiT.  extrarterritorial. 

j  Territory  OF  Nation,  defined 14 

I  limits  of,  when  bounded  by  the  sea. 15 

j  islands,  part  of,  adjacent 15 

I  limits  of,  when  bounded  by  stream  or  channel    16 

I  by  inland  lake,  &c. .     16 

'  when   wilderness    lies  hc^tween    it 

and  another  nation 16 

!  power  to  determine  boundaries 17 

I  when  special  compact  defines  boundary  of . .     17 

injuring;  marks  or  monuments  indicating 

boundaries  of 17 

how  lost  and  how  acquired 17 

acquired  by  occupation 18 

determined  by  occupancy  of  part  of  island . .     1$ 
by  limits  of  effective  control.. . .     is 
land  formed  in  sea  by  accretion  part  of, 

nearest 18 

boundary  of,  when  modified  by  land  formt*d 

on  shore .* 18.  It* 

reclaiming  land  washed  away  from 19 

ownership  of  islands  formed  upon  or  within 

boundary  of 19 

change  of  course  of  stream  the  boundary 

lineof 19 

acquired  by  transfer  or  cession 19 

by  conquest 20 

rights  and  obligations  unaffected  by  diminu- 
tion in  population  or 11 

may  be  seized  and  held  by  belligerent..   ...  533 
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TiuiBiTOBT  ov  Nation,  belligerent  may  ravage  and  lay  waste  ene- 
my's, when 536 

title  to  and  revenues  of,  seized  by  belligerent  587 
occupation  of  enemy's,  upon  termination  of 

war 608 

purchase, by  neutral  during  war,of  conquered  617 
See  DiBCOYBBT  ;  Pkrpbtuity  op  Nation  ; 
Property. 

TiMB,  Gregorian  style  of  reckoning,  to  be  employed 857 

computation  of 626 

See  Day  ;  Month  ;  Year. 

Tbadeicabk,  what  may  be  appropriated  as  a 260,  271 

registry  of  foreign 271 

declaration  of  sole  right  to  foreign,  to  be  filed 271 

offices  for  registration  of  foreign 271 

right  of  registration  of  foreign 272 

Traffic  in  laborers,  a  public  offense 164 

belligerent's  right  of  interdiction  of  Interior 590 

between  districts  occupied  by  opposing  belligerents,*  un. 

lawful .• 501 

with  enemies  or  hostile  government 594 

directly  subserving  the  purposes  of  the  war 594 

of  passive  enemies,  when  lawful 594 

with  belligerent  with  knowledge  of  war,  when  unlawful. .  596 

right  of,  when  military  occupation  or  interdiction  ceases.. .  597 

capture  of  persons  and  property  engaged  in  illegal 598 

See  Railwayb. 

Transfer,  defined 401 

voluntary  defined 401 

validity  of 401 

of  personal  property,  when  void 401 

protection  of  creditors  against  foreign 402 

See  Property  ;  Territory  op  Nation. 

Treaty,  defined 78 

any  two  nations  may  make 79 

consent  of  nation  to  a,  how  communicated 79 

nations  in  state  of  revolution  can  make  only  temporary 79 

nations  uniting  in,  to  be  named  in  alphabetical  order. 10 

ratification,  when  necessary 80 

when  obligatory 80 

notice  of  reasons  of  refusal  to  ratify 81 

negotiated  contrary  to  minister's  pdwers 81 

takes  effect,  when ^1 

interfering  with  rights  of  third  party,  how  far  valid 81 

provisions  of  Code  modified  by  special 82 

demand  of  performance  of,  when  necessary 82 

merges  all  preceding  communications  relating  thereto 82 
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Tbbatt,  extinguishment  of  obligations  created  bj 82 

informal  compacts  other  than,  may  be  made 8S 

ratification  of  compacts  made  by  unauthorised  agents 88 

how  affected  by  state  of  war 681 

•     reyival  of  obligation  of,  upon  termination  of  war 608 

of  peace,  effect  of  duress  of  negotiators  of 806 

satisfies  all  existinjir  grieyances 606 

determines  results  of  war 606 

rescinded  for  violation  of  executory  proyiaiona. . .  607 
Tribunals.    See  Coubtb. 

Truce,  defined 605 

authority  to  make 506 

binding  uptin  all  persons  upon  publication 506 

language  of,  when  ambiguous,  how  interpreted 507 

effectof 607 

interference  to  preyent  violation  of 508 

how  terminated 506 

not  terminated  by  unauthorized  breach 506 

hostilities  without  notice  upon  expiration  of 509 

bearers  of  flag  of,  respected  and  protected 609 

Unciyilized  Community,  intercourse  with 30 

redress  for  injuries  from. 30 

protection  of  members  of 436 

Vessel.     See  Ship. 

Visitation,  defined 26 

when  a  ship  is  subject  to 26 

mode  of 29 

restricted  to  verification  of  ship's  nationility. 86 

of  hospital  ships,  effect  of 513 

liability  of  ships  on  high  seas  to 559 

ships  under  neutral  convoy,  when  not  subject  to 557 

duty  of  ships  to  submit  to 5S8 

mod e  of & 

boats,  persons  or  papers  not  to  be  taken  from  ship  upon.  559 

effect  of  resistance  of  lawful,  by  force 559 

memorandum  of,  to  be  Indorsed  on  ship's  papers 561 

liability  of  commander  of  visiting  ship 570 

Weapons,  unlawful 496 

War,  passage  of  public  minister  through  territory  during 51.  !Q 

resisting  nation  beginning,  in  violation  of  Code 871 

how  far  Book  on  Peace  is  in  force  in  time  of 467 

defined 467 

a  relation  between  nations  or  communities 468 

affects  relations  of  individuals,  how  far • •  468 

civil.    See  Insurobnts. 

declaration  of,  sixty  days  before  hostilities  •••••• 470 

See  Repbibal. 
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War,  declaration  of,  becomes  reciprocal  without  reeponse 471 

in  violation  of  proTisions  for  preservation  of  peace.  47:i 

hoBtilitiee  before  declaration  of,  unlawful 47;^ 

end  of  sixty  days  from  declaration  of,  un- 
lawful  47a 

effect  of,  on  obligations  of  nations  and  members 580 

on  intercourse 584 

on  administration  of  justice 598 

suspends  statutes  of  prescription  and  limitation 600 

how  terminated 602 

results  of,  determined  by  treaty  of  peace 606 

continued  upon  violation  and  rescission  of  treaty  of  peace 607 

WxioBTS,  standard,  for  testing  coins 294 

AHD  MSA8UBS8,  metric  system  of,  adopted 345 

metric,  to  be  used  in  intercourse  between 

nations 847 

customs  duties  to  be  levied  by  metric. . .  847 
postal  tariffs  to  be  regulated  by  metric.  847 

standard  metric  units  of,  defined 348 

how  verified.  .348,  849 
standards  of  verification  of  metric  units 

of 848 

periodical  verification  of  working  stand- 
ards of 348 

certain  non -metrical,  allowed 349 

WHiL,  defined 40  » 

of  personal  property,  when  valid 406 

capacity  to  make 408 

right  of  nation  to  regulate  objects  of 408 

of  real  property,  capacity  to  make 408 

,  form  and  execution  of 408 

probate  of,  in  foreign  country 461 

when  necessary 408 

construction  and  interpretation  of 409 

See  Foreigners,  righu  of  property;  Succession. 

Wrecked  Ship,  duty  of  a  nation  to  succor  and  protect 184 

notice  of,  to  consul  of  the  ship's  nation 18(; 

power  of  consul  or  local  authorities  over 186 

Interference  of  local  aathorities  with,  restricted. . .   187 
property  landed  from,  when  exempt  from  duties..   18? 
local  charges  for  quarantine,  salvage,  &c.,  of,  re- 
stricted     1 87 

or  other  property  authorized  to  be  repaired  or  sold  187 
may  be  reclaimed  by  owner, when  188 

to  be  delivered  to  consul 188 

duty  of    nation   to  provide  for 

care  of 189 
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Wrecked  Ship,  or  other  property,  dutj  of  naUon  to  punish  ▼!<>- 

Utionsof. .  189 
sold  by  authority  vests  in  bona 

fide  purchaser 180 

Tear,  leng^th  of  the 857 

ofleap 357 

of  centurial :?57 

in  contracts  and  written  instruments,  how  understood :^9 

divisions  of  the :)5i^ 

Bee  DAT ;  Mohth  ;  TncB. 
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